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IN   THE 

THIRTY-THIRD  YEAR  OP  THE  REIGN 

or 
CHARLES  II. 


mm 


In  the  Common  Pleas, 


PART    III. 


Lemayne  againft  Stanley. 

IN  EjeSmeni  upon  not  Guilty^  and  a  Special  Ver*  a  win  wntmi 
dia  the  Cafe  was :  Stanley  feifed  in  Fee  writ  JSl^yi^J^ 
his  fFill  with  his  own  Hand ;   beginnings  In  /iv  figned  bj  him» 
Name  of  God,  Amen,  /  John  Stanley  make  this  my  f^^  ^^^ 
lafl  Will  and  Tejiament,  and  thereby  devifed'  the  119, 
Lands  in  Queftion,  and  put  to  his  Seal,  but  did  ^j^JJ''*"  ^^*- 
not  fubfcribe  his  Name,  only  had  it  fubfcribed  by  Ls  Teit.  aIa* 
three  Witneffes  in  his  Prefence  \  and  all  this  W3i*l'i'g^ 
done  after  29  Car.  2.  againjl  Frauds  and  Perjuries ;  i  ventrit  %^t. 
and  whether  this  was  a  good  Will  to  pafs  the » sid.  3x5,36V 
Lands  ?  was  the  Queftion :   And  after  fcvcral  Ar-  doi^^^s©.^' 
guments  it  was  adjudged  by  the  whole  Court,  Jc.  Wgkt  ▼.  Price. 
Part  III.  B  tiortb^ 


icj^$  33  Cbarles  IL 

Ifartb^  ^yndbamy  CbarltoUj  and  Levinz^  to  be  a 
^0o4  Wili  I  (^  being  writtea  by  bimfelf,  and  his 
Name  in  the  Will^  it  is  a  fufHcient  Signing  within 
t!he  Statute,  which  does  not  appoint  where  the 
fp^ill  (hall  beUffked^  in  th^Top^  Bottom^  or  Mar- 
gin^  and  therefore  a  Signing  in  any  Part  is  fuffi- 
Au9tA.      cient :   And  fir  Norths  Wyndham^  and  Cbarlron, 

s  swii  'St     ^^^  putting  of  his  Seal  had  of  itfelf  been  a  fuffi- 

cient  Signing  within  the  Statute ;  for  Signum  is  no 
mote  than  a  Mark^  and  Seaiing  is  a  fuflScient 

Wow^rtm  Mark  that  this  is  his  IVdl:   ^\M  Levinz  doubted 

s  wiiToa'ra.  of  this  upon  the  Cafe  in  Roll,  i  Abridgm.  24,$. 

Doogiit94x.    /.  25«  Submiffion  to  an  Award  iia  quod  it  be  mad|^, 

^^65T7J^J^S^^9  *^^  delivered,  the  Arbitrator  makes  an 
zVefey}qn.ii.  Award,  and  delivers  it,  but  does  not  ^gn  it:  El 
•  P.  2.  •  p^r  Cur*.  It  is  not  gobd ;  but  all  agreeing  upon 
f^^  /  u1^  ^^^  Other  Reafon,  Judgment  was  accordingly  given 
tM/hftriJ  MS      for  the  Defendant. 

Sigming,  and  T 

detUrtfi  JMtv,  UtMtifi  if  Aai  ^^ku  tvtr  tvmes  hfire  mt,  IJBali  H9t  thimJk  m^ffjf  frtcltiJ^d 
Jrmm  weigiim  it  thtrcMghlyf  amd  drtretiM£  that  it  h  it»t  Birmag^  MtOfitbfaitdiHjt  tie  Mer  £&a 
nifbkA  im  manj  (Ufit  wert  mumfuam  diSi^  but  barely  the  JVtrds  ef  the  Repttersy  fir  ufoa 
Mxamimatitm  I  hav0  fimnd  many  9/  the  Sayfagt  afirihed  f  that  Great  Man  Lord  C.  7.  Jioit 
were  never /aid  hy  him.  Per  WitU*^  C.  J.  I  Vefeyjyn.  1 3.  Bat  ^eJUtors  Dtdaratiam 
hefire  three  Witneffes  that  it  it  hit  WiU  it  efniva/ent  U  fiimm^  it  hefire  themy  and  eonftitnter  m 
fftod  Win  withim  the  sth,  or  a  Revocation  of  a  IViU  within  the  6th  SeSiont  of  the  Statute  of 
Frandk^  the  z^th  Chariot  the  id^  c.  $.  I  yefeyjun.  f  I .  The  Iriih  Stttote  of  Frauds  it  the 
7th  Wtt  3*  c.  I^  Aod  iu  third  Sedion  correfpoiMU  with  the  two  above  mentioned. 


Midbaeimag,  32  and  33  Charles  IL     Roll  4951 
The  Countefs  of  Portland  agaiftft  Cole. 

Vide  poft  66.    lAMdm^  1  JkjfdURICB  C^y  late  of  Whkkjh^  in  tbelfie 
•       Uwiu\^^  ofEl^'n    '     ' 


<o     f«  wit.  S  **  '^  of  Elji^  in  the  County  of  QtmbrUgey  Gen* 

aflunpfit,         dcman,  was  attached  to  anfwer  Prances  Countefs  of  Fort^ 

tH  Count.        landf  of  a  Pfea  of  Trefpais  upon  the  Ca{e>  ^c.     And 

iniliimlcomptt-  thereupon  the  faid  Countefs  by  Robert  Bird  her  Attorney 

t*flct.  complains,  that  whereas  the  (aid  Maurice^  upon  the  T^k 

Day  of  Qa^ery  in  the  agth  Y«ar  of  the  Rcffgii  of  fktt 

Lord  the  now  Kingy  ^€.  at  lAndm^  in  the  Pariih  of  the 

Biijei  Mary  cf  the  A^chi^  in  the  Ward  of  Chttip^  ha4 

accounted  together  with  the  faid  Counted  of  divers  Sunts 

of 
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•f  Monejr  by  the  (aid  Mawria  to  the  £ud  Counteft  then 
due  and  being  in  Arreari  and  as  vet  unpaid;  and  upon  that 
Account  the  faid  Maurice  was  round  in  Arrear  to  the  (aid 
Councds  in  1207/.  bs.  id.  of  the  lawful  Money  di  Eng-- 
laniy  and  fo  beinje;  found  thereupon  in  the  Arrear  afore(aid» 
the  £iid  Maurict  in  Coniideration  thereof  afterwards  to  wit, 
upon  the  (aid  aoth  Day  of  Ontohery  in  the  29th  Year  aforeiaid| 
at  London  aforefaid,  in  the  Pariih  and  Ward  aforefaid^  upon  " 

bimfelf  afluoicd  and  to  the  faid  Coiintefs  then  and  there  feith* 
fully  promifed,  that  he  the  faid  Maurice  tne  faid  1 207/.  6x.  jdL 
to  die  faid  Countefs  when  thereto  afterwards  he  mould  bs 
lequeftred,  would  well  and  faithfully  pay  and  conteht.     And  oA  Coimc. 
whereas  alfo  the  iaid  Mtiurice  afterwards  to  wit,  on  the  lit  iBlGmoi coisf «- 
l!)ay  of  May,  in  the  30th  Year  of  the  Reign  of  the  iaid  '*^**- 
Lord  the  now  King,  kic.  at  Z^»^»  aforefaid,  in  tbeFariih 
and  Ward  aforefaid,  had  accounted  together  with  the  (aid 
Countefs  of  divers  other  Sums  of  Money  by  the  (aid 
Maurice  to  the  laid  Countefs  then  due  and  beii)g  rn  Arrear, 
and  in  liice  Manner  unpaid ;  and  upon  that  Account  the 
faid  Maurice  was  foui^d  in  Arrear  to  the  faid  Countefs  in 
1338/.  qs.  8^.  of  the  like  Money,  and  fo  being  found 
thereupon   in  the  Arrear  aforefaid,   the  h\i  ^A^uriee  in 
Coniideration  thereof,  afterwards  to  wit,  on  the  (aid  H 
Day  of  Mayy  in  the   30th  Year  afore&id,  at  *  Lenehn     *  P»  3. 
aCbreiaid^  in  the  Pariih  and  Ward  aforefaid,  upon  himielF 
afilimed,  and  to  the  iaid  Countefs  then  and  there  faithfully 
promiicd,  that  he  the  faid  Maurice  the  faid  1338^!  91.  i\i* 
to  the  faid  Countefs  when  thereto  after\^rds  he  ihould  be 
requefted^  would  well  and  faithfully  pay  and  content.    And  3^  Covnk 
whereas  sdfo  the  hxi  Aiaurice  on  the  i  ft  Day  of  February^  l^ulcompo- 
in  the  32d  Year  of  the  Reign  of  the  Lord  the  now  King,     ^ 
^e.  at  London  aforefaid,  in  the  Pariih  and  Ward  aforefaid, 
had  accounted  together  with  the  faid  Countefs  of  divers 
other  Sums  of  Money  by  the  faid  Maurice  to  th«  faid 
Countefs  then  and  in  like  Manner  due  and  being  in  Arrear, 
and  then  unpaid^  and  upon  that  Account  the  iaid  Maurice 
wa&  found,  in  Arrear  to  the  faid  Countefs  in  ^924/.  js.  3^ 
of  the  like  Money,  ^nd  fo  being  found  thereupon  in  the 
Arrear  aforefaid,  the  iatd  Maurice  in  Coniideration  thereof 
afterwards  to  wit,  upon  the  (aid  ift  Day  of  February^  in  . 
the  3^d  Year  aforefaid^  at  London  aforefaid,  in  the  Pariih 
and  Ward  aforefaid,  upon  himfelf  alTumed,  and  to  the  iaid 
Countefs  then  and  there  faithfully  promifed,  that  he  the  faid 
Maurice  the  faid  1924/.  71.  yL  to  the  (aid  Countefs  when 
thereto  afterwards  he  ihould  be  requefted,  would  well  and 

B  2  faithfully 


Eajleri  33  Charles  II. 

4lh  Coaac.        fiiithfully  pay  and  content.    And  whereas  alfo  the  faid 
MoMyrecMved  ^urice  afterwards  to  wit,  upon  the  30th  day  of  February^ 
in  the  tld  Year  aforeiaid,  at  Lombn  aforefaid,  in  the  Pariib 
and  Ward  aforefaid,  in  Confideration  that  the  faid  Maurice 
then  and  there  had  received  of  feveral  Perfons  feveral  Sums 
of  Money,  amounting  in  the  Whole  to  Two  Thousand 
Pounds  of  the  like  Money  to  the  faid  Countefs  due»  to  the 
Ufe  of  the  faid  Countefsi  upon  himfelf  aflfumed  and  to  the 
laid  Countefs  then  and  there  faithfully  promifed>  that  he  the 
faid  Maurice  the  faid  Two  Tbouland  Pounds  to  the  (aid 
Countefs,  when  thereto  afterwards  he  (hould  be  requefted, 
5th  COQBt.     ^  would  well  and  faithfully  pay  and  content.    And  whereas 
Otnen\  iwdcM-  jfo  ^he  faid  MaurUe  afterwards  to  wit,  upon  the  ill  Day 
S^Dcy  had  and  ^^  March^  in  the  32d  Year  aforefai d,  at  London  aforelaid, 
#ectiT€d.  in  the  Parifli  and  Ward  aforefaid,  was  indebted  to  the  faid 

Countefs  in  Three  Thoufand  Pounds  of  the  like  Money, 
for  Money  by  the  laid  Maurice  for  the  faid  Countefi,  to  the 
Ufe  of  the  faid  Countefs  before  that  Time  had  and  receiv- 
ed \  and  fo  thereupon  being  indebted  the  fafd  Maurice  in 
Confideration  thereof,  afterwards  to  wit,  upon  the  Day 
*  P*  4^     and  Year  )aft/peciiied,  at  London  aforefaid^  •  in  the  Pariin 
ind  Ward  aforefaid,  upon  himfelf  afliimed  and  to  the  laid 
Countefs  then  and  there  faithfully  promifed,  that  he  the  (aid. 
Maurice  the  faid  TKree  Thoufand  rounds  to  the  laid  Coun- 
tefs when  thereto  afterwards  befbould  be  requefted,  would 
well  and  ^lichfutly  pay  and  content.    Neverthelefs  the  faid 
Maurice  his  feveral  rromifes'and  AlTumptions  afore&id  not 
fegardingV  but  contriving  and  fraudulently  intending  the 
laid  Countefs  craftily  and  fubtilly  to  deceive  and  defraud, 
•  the  faid  feveral  Sums  of  Money  or  one  Penny  thereof  to 
the  laid  Countefs  bath  not  paid,  nor  her  in  any  wife  hath 
comented  for 'the  fame,   [although  fo  to  do  by  the  faid 
Countefs  afterwards  to  wit,  upon  the  20th  Day  of  March^ 
in  the  32d  Year  aforefaid,  at  London  aforefaid,  in  thePariih 
and  Ward  aforefaid,  he  oftentimes  was  requefted,]  but  to 
pay  the  fame  to  her  hitherto  altogether  hath  refufed,  and 
ftiil  doth  refufe,  to  the  Damage  of  the  faid  Countels  of 
^qooL  and  thereupon  Ibe  brings  her  Suit,  ^r. 
Plea  in  Abate-       And  the  faid  Maurice  Cole  by  Edward  Ferrour  his  At- 
ment :  Convic- ^Q^^^y  cometh  and  faith  that  the  faid  Countefe  to  her  Writ 
msdring^o      aforefaid  ought  not  to  be  anfwered—Becaufe  he  faith  that 
Church,  «  beU  before  the  Day  of  the  fuing  iforth  of  the  originsd  Writ  of 
«  kid  for  VTuvf  the  fold  Goiintcfc,  to  wit,  at  the  General  Quarter  Seffions 
"  "{J^\fj^^iAof  the  Peace  of  Ae  Lord  the  King  held  at  mjimnfttr  for 
m  A*^/.»'     the  Liberty  of  the  Dean  and  Chapter  of  the  CoHegiate 

Churcb 
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Cbsrdi  of  tbe  Liberhr  of  St.  Peter^  Wiflndnfter^  oT  die 
City,  Borough  and  Tovrn  of  fVtJiminftery  in  the  County 
of  AMiUefex^  and   £i7iirl  Martin,  Le  Grand^   Londorty   on 
Mmdajy  to  wit,  tbe  ijtb  Day  of  7«^i  in  the  26ch  Year 
of  the  Reign  of  our  Lord  CharUf  the  Second^^by  the  Greet 
of  God  of  Englandy  Scetlandy  Prancij  and  Ireland  King, 
Defender  of  the  Faith,  ^r.   before  iViUiam  Earl  Cravm^ 
John  CutUr^  Knight  and  Baronet,  Edward  Grej\  EJfquirey 
QfarUs  Herhirty  Knight,  Surveyor  General  of  the  faid 
Lord  the  King>  Edmund  Bury  Gcdfrey^  Knight,  Micbard 
Newman^  kfquire,  and  others  their  Fellows,  Juftices  of 
die  (aid  Lord  the  King,  ai&gned  to  preferve  the  Peace  of 
the  (aid  Lord  the  King  within  the  Liberty  aforefaid,  and 
alio  to  hear  and  determine  divers  Felonies,  Trefpafles,  and 
other  Mifdeeds  within  the  Liberty  aforefaid  committed,  by ' 
the  Oath  of  tyiUiam  Drewy  JOcbard  Ewflicty  Edward 
ff^aitfy  Richard  Rawtinsy  Alexander  Hilton^  Edward  ff^attSy 
James  Diftony   John  Felminghamy   John  Purfony   Tbemas 
Croffiy  Brifmus  DraiUny  fVtliiam  Lodgty  /William  Farbwey 
lyiUiam  7imbey  Thomas  Hofluniy  Jame$  Blundel,  and  Jeba 
Nicholsy  good  and  lawful  Men  of  the  Liberty  aforefaid^ 
fworn  and  charged  to  enquire  for  the  faid  Lord  the  *  King,     *  P,  ^ 
and  for  the  Body  of  the  Liberty  aforefaid,  it  was  prefent^ 
that  the  faid  Ceuotcfs,  by  the  Name  of  Frances  Counteft 
of  Portlandy  then  late  of  the  Parifli  of  Saint  Martin  in  tbe 
FieUsy  within  the  Liberty  afordaid,  in  the  County  of  ACd^ 
Afexy  upon  the  ift  Day  of  Marchy  in  the  26th  Year  of 
the  Reign  our  Lord  Charles  the  2d,  bv  the  Grace  of  God . 
€(  EngMndy  Scotlandy  Francey  znd  /reuind  King,  htc.  then 
being  of  the  Age  of  fixteen  Years  and  upwards,  from  the  faid 
SrftDay  of  Marchy  in  the  Year  aforefaid,  had  not  repaired 
16  her  Parifli  Church,  nor  to  any  other  Church,  Chapel, 
or  ofual  Place  of  Common  Prayer,  at  any  l^me  within 
the  Space  of  one  Month  next  enfuing  the  faid  ifl  Day  of 
i^ircifr  in  the  Year  aforefaid,  but  had  forborne  the  lame 
fiom  the  faid.  ift  Day  of  March  in  the  Year  aforefaid,  for 
the  faid  Space  of  one  entire  Month,  againft  xhk  Form  of  the 
Statute  in  fuch  Cafe  made  and  provided,  and  aifo  againfl  Xngliih  Snc 
the  Peace  of  the  faid  Lord  the  now  King,  his  Crown  and  3  Ja«  <•  <•  i« 
Dignity,  bfe.  whereupon  at  the  faid  Seffion  of  the  Peace 
puUie  Proclamation  w^'made,  and  then  and  there  by  the 
(aid  Proclamation  according  to  the  Form  of  the  Statute  in 
fttch  Cafe  made  and  |>rovided,  ^by  the  faid  Court  the  faid 
Frances  Counttb'pt  Portland  was  comnuuided*  that  (he 
fhould  furrender  bm  Bpdy  fo  the  Bailiff  of  the  Liberty 

aforefai^ 
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1^  bdort  tbe  noct  Quarter  S«ffion  of  the  Pface  tp 

^  beM  for  ithe  Liberty  aiforefaid,  or  otherwife  ibe  would  ^^ 
^  convifbd  o/  tbe  Tre^a&  »nd  Coptempt  aforefai.d^  ka' 
tbe  |ndi£UneDt  aforeiaid  above  fpeci/ied»  according  to  the 
|^oan  of  the  Statute  in  that  Behalf  made  ^d  provided* 
And  afterwards  to  wit,  at  the  next  Quarter  Seffion  of  the 
^jcace  of  the  (aid  Lord  tbe  King  held  at  Wefiminflir  afore- 
JTaid^  for  tbe  iji^itf  aforeiaid,  on  Monday  to  wit,  the  5th 
'l^y  of  Off^dtTy  in  the  a6tb  Year  of  the  Reign  of  the  faid 
lOrd  tbe  now  King  aforeiaid,  before  William  Earl  Cravsrij 
fofyt  Cfftlfry  K^night  and  Baronet,  Edmund  Bury  Godfrij^ 
'knight,  Philip  ^iatthtwi^  Baronet,  and  H^illUm  JMbin^ 
(guire,  then  Juftices  of  the  (aid  Lord  the  King,  a0ign#4 
to  preferve  tbe  Peace  of  the  faid  Lord  the  King  within  thff 
Ipiboriy  afore&id,  a^id  alio  to  hear  and  determine  divers 
Felonies,  TrefpaiTes,  and  other  Mifdeeds  within  the  Li-> 
bfrty  a£cu'e&id  committed,   [before  which.  Day  rhe  (aid 
fr4mc^  Countefs  of  Portland^  as  appeared  to  the  Court  of 
Sieffion  ^forefaid,  did  not  furrender  her  Body  to  the  BailiflF 
fif  the  ^Liberty  iiforefaid],   the  faid  Frances  Counteis  (jf 
Puirthni  did  not  appear  qf  Record,  to  anfwer  tbe  faid  Lord 
the  King  of  the  Trefpafs  and  Contempt  aforefaid,  in  thf 
^  P.  6«     jlndidment  *  aforefaid  above  (peciAed,  but  made  Default  \ 
fxA  the  faid  Default  of  the  (aid  Franca  Countefs  of  Pixrt^ 
Ut^4  by  tbe  Court  of  $e(Eon  aforefaid  then  and  there  virfif 
recorded,  whereby  the  (aid  Francss  Countefs  of  Portloai4 
of  -the  Trel^fs  and  Contempt  aforefaid,  in  the  Indi£^<Tient 
aforefaid  fpecified,  according  to  the  Form  of  the  Statue 
in  that  Behalf  made  and  provided,  in  the  faid  Court  of 
Quarter  Seffion  then  and  there  was  convi&ed,  as  by  tbe 
PrDfcrt.  Record  thereof  in  the  faid  Court  remaining,  [the  Tenor 

iaf  which  by  tbe  Writ  of  the  faid  Lord  the  King  of  Cer* 
tiorari  into  the  Court  here  is  duly  removed  and  remaips], 
more  fuMy  is  mantfeft  and  appears.  And  the  faTd  Mauru^ 
further  faith  that  the  (aid  Record  bad  as  aforefaid,  i^  its  lull 
Fprce  and  EiFed  as  yet  remains  not  revoked,  reverfed,  or 
annuUed,  and  this  he  is  ready  to  verify  by  the  Rec^d  of 
the  Convi<^ion  aforefaid^  ^^here,  when,  and  ^  the  Qo^^rt 
of  the  i^d  Lord  the  idling  here  (hall  con^dcr.  .  Whereup99 
t;he  fiiid  A^unce  prays  that  ^e  JPlaint  aforeiaid  may  remain 
without  a  I^ay,  until  the  faid  Countefs  (ball  cooforoa  herfelf 
^od  repair  to  Church,  and  hear  Divine  Service,  and  (hall 
recei^i^  the  Sa^ramenr  of  ^e  Lord's  Sup|>er  accprdjng  tQ 
the  Li^ws;of  this  Kingdom  of  Snj^ndj  and  fbali  take  the 
D^  appointifuf  :ind  grefcrlbe^  by  a  certain  A£t  o^de  and 

provided 
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pmiM  ki  dM  Ptfliftmeht  of  the  Lord  Jtrntis  lale  King 

of  England,  beM  bjr  ProrogAtkm  at  Wiftmnfiir^  iii  iIm  Chapter  tlic4tlk 

County  ef  AAddUfiM^  die  sdi  Daj  ^t^  M^mt^y  in  the  3d 

Year  of  his  Roign»  cmtded  an  AGt  ibr  the  becttr  difcettr* 

lag  and  reprefing  «f  Popifli  Recttfiinit,  aceording  to  the 

Form  of  the  Statute  in  fueh  Cafe  made  and  privided. 

With  ikis  that  die  faid  Miuria  farther  wiN  verify  that  die  Avcnam^ 

(aid  Counteft  die  now  Plamtifl;  and  the  find  CoUnieft  in  Iba 

Recoid  of  the  ConridioA  atorefaid  ahove  naned  are  ^ne 

and  the  (ame  Perfen)  and  net  other  nor  different;  and  wkh 

tfaia  diat  the  (aid  Anuria  furdier  aUb  wtH  verifir  that  fhn 

(aid  Frmcts  Ceuntefs  of  PtrtUad^  after  the  frid  5tb  Daf 

ttOa^r^  in  die  26th  Year  of  die  Reign  of  die  (aid  Liffd 

the  now  King  afbrefaid,  and  before  the  Day  of  the  fuifi|( 

fordi  <»f  tbe  original  Writ  of  tha  Md  Countefa,  or  aa  yet 

hadi  not  conformed  her&lf,  ndr  hath  repaired  to  Churchy 

nor  hath  heard  Divine  Service,  nor  hadi  received  tbe  5»» 

crament  of  the  Lord*s  Supper  according  to  the  Laws  of 

diis  Kmgdom  of  Enrknd^  nor  hath  taken  die  Oath.  ap«> 

pointed  and  preTeribed  by  die  faid  Ad,  entitled  an  Adt  fer 

die  belter  difcovering  and  repreffing  of  Popifli  RecufenC% 

»r. 

«  And  the  bid  Coanteft  iaidi  diat  the  6id  Mtnri^e^     *  P.  7. 
notwidiftanding  any  Thing  by  him  above  before  aUedged)  Uaplicatian. 
ought  toanfwer  her  Writ  aforefeid,''^Becaiife  Ae  fiiith  that 
afiter  die  IndiAinent  and  Conviaion  aforefaid,  and  before  tctMta  HxM 
die  Day  of  die  fuing  f^h  of  the  original  Writ  of  «hc  ^id  gg^!!?*  *• 
Countds^  the  fatd  £ord  die  now  l^ing  by  his  Lettei^  Pai* 
ttnt,  feafod  with  his  Great  Seat  of  Engkmd^  made  at  tVift" 
mnjUr  afbrefaid,  in  the  faid  County  of  JSMtJifty  on  di# 
devenflh  Day  of  Jaiir,  in  the  31ft  Tear  of  the  Reign  of 
^  (aid  Lord  the  now  King^  &f<>.  hath  pardoned,  remifed,* 
ind  rektefed  «o  the  faid  francts  Counteft  of  P§ftianii  diO 
Crime,  OfFence,  Trei^fs,  and  Contempt  in  th^  Ind{£^ 
ment  and  Record  of  ConvidSein  in  the  (aid  Ptea  of  th6  iiid 
Idmtrici  above  mentioned  and  ipecified  by  her  die  (kid 
CooAtefs  fo  as  afef^efiud  cofMiitted,  and  whereof  as  afefO^ 
faid  file  is  convt^ed,  and  alfo  the  f  ndiAment  and  ConviO^ 
tioA  aferefatd,  and  aU  Paina  aaid  Peaakiea  whatfeever,  e^  - 
far  or  concerntng  die  Premiiles  aferefaid^  agatnft  the  (kid   * 
Ceua«efs,  before  that  Time  had,  made,  rendered,  or  ad^ 
judged,  and  the  firm  Peace  of  tbe  £iid  Lord  the  Kir^  tO 
her  thereupon  gave  and  granted^  fo  that  Ae  iboiM  ftand 
right  in  the  Court  of  the  fatd  Lord  the  iQiig,  if  an^  Perfeii 
isottld  ffictk  againft  btv  cencerniog  Ae  mididlfa*    Aad 

the 
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tbe&kitCounters  brings  here  into  Court  the  fiiid  I^etters 
Patent  of  the  faid  Lord  the  now  King,  fealed  under  the 
Great-  Seal  of  EngJandj  teftifying  the  Premifles  which 
follow  in  the(e  Words^^Charies  the  2d,  by  the  Grace  of 
God,  tiff,  to  all  to  whom  our  prefent  Letters  (hall  come, 
greiBting-— Whereas  at  the  General  Quarter  Seffion  of  our 
Peace  held  at  Wiftmnfier'^  for  the  Liberty  of  the  Dean  and 
Chapter  of  the  Collegiate  Church  of  the  Liberty  of  &aint 
Petery  IVefimnfiir^  of  the.  City,  Borough,  and  1  own  of 
Wiftmnjitr^  and  of  Su  Martin  Li  Grandy  Landony  on  Monday 
to  wit,  the  1 3th  Day  of  July^  in  the  26th  Year  of  our  Reign, 
before  IViUigm  Earl  Craveny  John  Cutlery  Knight  and  Ba- 
ronet, Edward  Grejy  Efquire,  CharUs  Hirberty  Knight, 
our  Surveyor  General,  Edmund  Bury  G9dfriyy  Knight, 
JUcbard  Ninvmany  Efquire,  and  others  their  Fellows,  our 
Juftices,  affigned  to  prefcrve  our  ^eace  within  the  Liberty 
afprefaid,  and  alfo^o  hear  and  determine  divers  Felonies, 
TrefpaiTes,  and  otiKr  Mifdeeds  within  the  Liberty  aforeiaid 
committed,  by  the  Oath  of  William  Dnwy  Richard 
Ewfticty  Edward  JVaitiy  Richard  Rawiinsy  JUxandir  Hil'» 
tony,  Edward  WatiSy  Jf^^^  Dijipny  John  Febninghamy  John 
Pearfotty  Thomas  Crejey  Erajmus  Draitony  JVHUam  Lodgty 
Wlliiam  Farhwiy  friUiam  Timbcy  Thomas  Hofkinsy  James 
Blundel/y  and  John  Nicholsy  good  and  lawful  Men  of  the 
Liberty  aforefaid,  fworn  and  charged  to  enquire  for  us  and 
P«  8.  the  Body  of  the  Liberty  *  aforeiaid,  it  was  prefented  that 
pur  beloved  and  faithful  Coufin  Frances  Countefs  of  Port* 
landy  by  the  Name  of  Francos  Counrefs  of  Portlandy  then 
fate  of  the  Pariih  of  St.  Martin  in  the  Fifldsy  within  the 
Liberty  aforefaid^  in  the  County  of  Middlefexy  on  the  firflr 
Day  ofAddrchy  in  the  26th  Year  of  our  Reign,  then  being 
of  the  Age  of  fixteen  Years  ,and  upwards,  from  the  faid 
ift  Day  of  Marcby  in  the  Year  aforefaid,  had  net  repaired 
to  her  Pariih  Church,  nor  to  any  Church,  Chapel,  or 
ufu^l  Place  of  Common  Prayer,  nor  had  been  there  during 
the  Time  of  Common  Prayer^  at  any  Time  within  the 
Space  of  one  Month  next  enfuing  the  I  ft  Day  of  Marchy 
in  the  Year  aforefaid,  but  had  forborne  the  fame  from  the 
faid  I  ft  Day  q{  Marchy  in  the  Yekr  aforefaid,  for  the  Space 
faforefaid  of  one  entire  Month,  againft  the  Form  of  the  Sta- 
tute in  fuch  Cafe  made  and  provided,  and-  alfo  againft  our 
Peace,  our  Crown  and  Dignins  W/*  *•  Whereupon. at  the 
faid  Seffion  of  the  Peace  public  Proclamation  was  made,  and 
then  and,  there  ^7  the  Proclamation  aforefaid  according  to 
'  the/orin  pf  the  Statute  in  that  behalf  made  and  provided, 
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hf^tAi  Court  the  (aid  Frances  Connith  of  Portland 
was  commanded  that  (he  fhould  render  her  Body  to  the 
BailiiFs  of  the  Liberty  aforefaid,  before  the  next  Quarter 
Seffiotis  of  our  Peace  to  be  held  for  our  Liberty  aforefaid^ 
or  otberwife  ihe  would  be  convt^ed  of  the  Trefpafs  and 
Contempt  aforefaid^  in  the  Indidment  aforefaid  above  fpe- 
ciiied,  according  to  the  Form  of  the  Statute  in  that  Behalf 
made  and  provided.    And  afterwards  to  wit,  at  the  next 
Quarter  Seffion  of  our  Peace  held  at  fVeftminJitr  aforefaid, 
for  the  Liberty  aforefaid,  on  Mtmiay  to  wit,  the  5th  Daf 
of  OHobiry  in  the  26th  Year  of  our  Reign  aforefaid,  before 
the  faid  William  Earl  Craven^  J^hn  Cutler^  Edmund  Bury 
God/riy,    and    Fhilip  Matthews^    Baronetis,   and   fVilliam 
Dolb^n^  Efquire,  then  our  Juftices  afHgned  to  preferve  our 
Peace  within  the  Liberty  aforefaid,  and  alfo  to  hear  and 
determine  divers  Felonies,  Trefpaflfes,  and  other  Mifdeeds 
within  the  Liberty  aforefaid  committed,  [before  which  Day 
the  fatd  Frances  Countefs  of  Portland^  as  appeared  to  the 
Court  of  Seflion  aforefaid,  had  not  rendered  her  Body  to 
the  Bailiffs  cf  the  Liberty  aforefind],  fbe  the  faid  Franas 
Countefs  of  Portland  did  not  appear  of  Record  to  anfwer 
to  us  of  the  Trefpafs  and  Contempt  aforefaid,  in  the  In* 
diriment  aforefaid  above  fpecified,  but  made  Default;  and 
the  faid  Default  of  the  faid  Frances  Countefs  of  Portland^ 
by  the  Court  of  Seffion  aforefaid  then  and  there  was  re- 
corded, whereby  the  faid  Frances  Countefs  of  Portland  of 
the  Trefpafs  and  •  Contempt  aforefaid,  in  the  Indi6lment     *  *•  9* 
aforefaid  fpecified,  according  to  the  Form  of  the  Statute 
in  that  Behalf  made  and  provided,   in  the  faid  Court  of 
Quarter  SefBons  then  and  there  was  convided,  as  by  the 
Record  of  the  faid  Convidion  in  the  faid  Court  remaining, 
more  fuUy  is  manifefirand  appears — Now  know  ye  that  we 
moved  with  Piety,  of  our  etpecial  Grace,  certain  Know- 
ledge and  mere  Motion  have  pardoned,  remifed  and  re- 
leafed,  and  by  thefe  Prefents  for  us,  our  Heirs  and  Suc- 
cefibrs  do  pardon,  remife  and  releafe  to  the  faid  Frances 
Countefs  of  Portlandj  or  by  whatfoever  other  Name  or 
Sir-name,   or  Addition  of  Name  or  Sir-namej   Dignity, 
Title,  Office,  or  Place  the  faid  Frances  Countefs  of  Port-^ 
land  is  known,  reputed,  called  or  nsfned,  or  lattejy  Mras 
known,  reputed,  called  or  named,  the  Crime,  Offence, 
Trefpaft  and  Contempt  in  the  Indidment  and  Record  of 
Convidion  above  recited,  -mentioned  and  fpecified  by  the 
iaid  Frances  Countefs  of  Portland  fo  as  aforefaid  committed, 
and  whereof  at  afere£ud  flie  irconvi<Sled ;  aithoiii'gh  the  faid 
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Frances  Count^i^  of  P^rtlandi^  or  is  not  for  or  concentfog' 
thQ  Pxeiniiles  arrefled,  tndidled,  iiTip«u:bed,  otttlan^^^on* 
demned,  conviSed,  or  adjudged,  and  alto  the  Indic^nitaiC 
and  Conviiflion  aforeilaid  before  recited  in  tbefe  PretJentS 
and  all  and  lingular  other  Indi<S):a)ents,  Informadon^  In^ 
quifitions.  Convictions,  Condemnations,  Executions,  Im^ 
prifonments,  Funiflinients,  and  ^U  other  Pains  and  P^nal* 
ties  whatfoever,  of,  for,  or  concerning  the  Premifles  afore« 
faid  or  any  of  them,  upon  or  againft  the  faid  Frames 
Countefs  of  Portland  before  this  Time  had,  made,  ren- 
dered or  adjudged,  and  alfo  all,  and  all  Maimer  oi  Ani- 
ons, Plaints,  Suits,  and  Demands  whatfoever,  virhith  we 
againft  the  faid  Frances  Countefs  of  Portland^  of,  fofi,  or 
becaufe  of  the  Premises  have  had,  have  or  in  any  Maumer 
in  future  can  have,  or  which  oar  Heirs  or  Succeflbrs  cimI 
have,  and  the  Suit  of  of  our  Peace  which  to  us  againft  h«r 
belongs  or  can  belong,  by  Reafon  of  the  Premifle^*  Attd 
we  ^ive  and  grant  to  her  thereupon,  by  tbefe  Prefenfs, 
our  lirm  Peace,  fo  that  fhe  may  ftand  right  in  our  Court 
if  any  Peribn  will  fpeak  againit  hfr,  becaufe  of  the  Pre- 
miflfes.  And  further  of  our  bountiful  efpecial  Grace>  we 
give,  graitf,  and  reftore  by  thefe  Prefents  unto  the  laid 
Frances  Countefs  of  Pirtland^  her  Heirs,  Executors,  and 
Admiuiftrators,  ail  and  all  Manner  of  Forfeitures  and 
l^ifles,  of  all  and  lingular  her  Goods  and  Chattels,  Manors, 
Kl^uages,  Lands,  'renemeats  and  Hereditaments  what* 
*  P*  I6«  foever,  to  us  *  by  Reaibn  of  the  Premifles  forfeited  or 
loft,  in  .whofefoever  Hands  or  Polleffion  they  now  are  or 
ought  to  be.  To  have,  hold  and  enjoy  to  the  faid  Frances 
CoiHitefs  of  Portland^  her  Heirs,  Executors,  Adminiftra-* 
tors  and  Aifigits,  of  our  Gift  forever,  and  to  be  taken 
in  whofeibever  Hands  or  PoiTeflion  they  feveraily  ve, 
without  giving,  paying,  or  making  any  Account  or  anjr 
other  Thingf  therefore  to  us,  our  Heirs  oir  Succeflbrs; 
Veing  unwilii/ig  that  the  faid  Frances  Counliefe  of  Port* 
Iflttdy  her  Heirs,  Executors,  Adminiftra^ors  or  Affignt^ 
ly  the  SheFiil%  Juftices,  Efcbeators,  Bailiff,  or  tl!ie  other 
Mtnifters  of  us  our .  Heirs  or  Succeflbrs,  ibould  be  mo*^ 
Isfted,  troubled,  difturbed  or  \n  any  wife  oippoled,  broittfe 
cf  the  PremiiTes.  But  that  thefe  our  Letters  Patentv  or 
the  EDrollment  thereof,  and  the  Pardon,.  Grant  and  Re* 
(Lituttoa  in  the  lame  contained,  as  to  all  aadfingular  the 
PremHTes  above  mentione4,  are  and  Ihall  be  good,  lirm« 
valid  aod  eiSbi^a^I  in  Law,  although  tj»e  Crime,  Offencey 
Titc^ais  or  Gontdoapt  ^foMfaid,  is  net  ^^eirtaUly  ^ci^* 
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fied ;  ^ful  that  this  our  Pardon  id  «U  our  Coints  and  dff * 
where,  fhall  i>e  interpreted  and  acyudged  in  the  moft  bene- 
ficial and  i>eDtgn  $en(e,  for  the  better  difcbarging  of  the 
ffiid  Fraiues  Cpuntefs  of  Pprtiandj  according  to  our  true 
Intent)  wrihout  anV  Ambiguity,  Queftion  or  Delay  what- 
ibevqr  i  ?ind  alio  fliali  be  pleaded  and  allow^  in  all  our 
Courts  and  before  all  our  Juftices,  without  any  Writ  of 
Allowance  in  that  behalf  firft  obtained  or  to  be  obtained, 
Dpiwithftanding  the  indidm? nt  or  ConviSion  aforcfaid  ; 
and  the  feveraJ  Proceedings  thereup«tn  be  not  recited  or 
mentioned ;  and  notwithftanding  the  Statute  made  in  the 
Parliament  of  the  Lady  Elizabeth^  late  Queen  of  Englandy 
held  in  the  23d  Year  of  her  Reign;  and  notwithftanding 
the  Statute  made  in  the  Parliament  of  the  faid  Queen  Eli^ 
xabetby  held  in  the  29th  Year  of  her  Reign ;  or  any  other 
Statute,  A6t,  Ordinance,  Proclamation  or  Reftridion  be- 
fore this  Time  made,  enaded  or  provided,  or  any  other 
Thing,  Caufe  or  *  Matter  whatfoever,  to  the  contrary  •  p.  1 1, 
thereof  notwithftanding.  In  Witnefs  whereof  we  have 
caufed  thefe  our  Letters  to  be  made  Patent;  Witnefs  our 
felf  at  IViflmnfttr  the  nth  Day  of  June  in  the  31ft  Year 
of  our  Reign ;  and  this  the  (aid  Countefs  is  ready  to  ve- 
rify; wherefore  ihe  prays  Judgement,  and  that  the  (aid 
Maurice  to  her  Writ  afore(aid  may  anfwer,  &c. 

And  the  &id  Mauria  faith,  thut  the  faid  Countefs  at  lUjoiiMicry 
any  Time,  before  the  making  of  the  Letters  Patent  afore-  io  Miintenaace 
fay,  or  afterwards,  hitherto  hath  hot  conformed  hcrfelf,  "'*•*'• 
nor  hath  repaired  to  Church,  nor  hach  heard  Divine  Ser-. 
vice,  nor  h^h  received  the  Sacrament  of  the  Lord's  Sup- 
per, according  to  the  Laws  of  this  Kingdom  of  England  \ 
nor  hath  taken  the  Oath  appointed  by  the  faid  A&  of  Par- 
liament, entitled,    an  A^  for  the  better   repreffing  of 
Popifli  Reciiiants,  in  the  iiea  of  the  faid  Mauriu  above- 
Bientiooed ;  and  this  he  is  ready  to  verify ;  wherefore  as 
before,  he  prays  that  the  Plaint  afprefaid  may  remain  with- 
out a  Day,  until,  &c. 

And  the  faid  Countefs  faith,  that  the  laid  Plea  of  the  Demurrer. 
find  Mttwrici  above  by  rejoining  pleaded,  and  the  Matter 
in  cb«  iame  contained  are  not  fuiEcieiH  in  Law  to  delay 
the  Plaint  srfbr^faid  of  the  faid  Countefs  ag^iinft  the  faid 
Mauria  \  and  that  fhe  to  the  fiiid  Plea  in  the  Manner  and 
Form  aforefaid  pleaded  hath  no  Neceffity,  neither  is  flie 
bound  by  the  Law  of  the  Land  to  anfwer,  and  this  flie  is 
ready  tcf  verify ;  wherefore  for  Want  of  a  fufficient  Re- 
joi^r  of  the  (kid  Mauria  in  this  Behalf,  the  (aid  Coun- 
tefs 


Joinder. 
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tefs  as  before  prays  Judgment,  and  that  the  iaid  Ataurict 
to  her  Writ  aforefaid  may  anfwer>  &c. 

And  the  faid  Mauricey  becaufe  that  he  above  by  rejoin- 
ing hath  alleged  fufficient  Matter  in  Law  to  caufe  the  faid 
Plaidt  to  remain  without  a  Day,  until,  &c.  which  he  is 
ready  to  verify ;  which  Matter  the  (aid  Countefs  doth  not 
deny,  nor  to  the  fame  in  any  Wife  doth  anfwer,  but  al- 
together doth  refufc  to  admit  that  Averment,  as  be- 
fore, prays  Judgment  and  that  the  faid*  Plaint  may  re- 
main without  I^ay,  until,  &c.     And  becaufe,  &c. 


Countefs  of  Portland  againft  Cole. 


RecwAuicy  ' 
pleaded  in 
.\bateincoe, 
not  faying 

/ant. 
It  was  the 
Plaintiff  de- 
murred, Mt  vi- 

poa.  66. 

The  £ngliih 
Statutes  againft 
Popiih  Recu- 
fants  are, 
93  Rliz.  c.  I. 
ft9£liz  c.  6. 
35  Eliz.  c.  I. 
1  Ja.  I.  c.  4. 
3  ja  I.e.  4.  5- 
7  Ja.  I,  c.  6. 
%S  C  II.  c.  3. 
1 6  Geo  H.  c. 
30. 

•  P.   12. 


ASSUMPSIT  for  Monies  received  ;  the  De- 
fendant pleaded  in  Abatement,  that  thePlain- 
tiflF  was  Recufant  convid  for  not  coming  to  Churchy 
The  Plaintiff  replied,  that  the  Kinj;  had  pardoned 
the  Convi£tion ;  upon  which  the  Defendant  de- 
murred :  and  now  it  was  objected,  that  the  Plea 
was  naught  for  not  averring  that  the  Plaintiff  was 
a  Papijb  Recufant^  and  the  Statute  3  Jac.  5.  does 
not  make  any  Recufant  convi(jl  Excommunicate, 
but  only  fucfi  as  are  Popijh  Recufants  convift  ; 
and  any  other  Perfons  may  be  convift  for  not 
coming  to  Church.  And  North  Chief  Juftice  and 
IFyndbam  inclined,  that  an  Averment  of  Popifli 
Recufant  would  not  be  fufficient  here,  if  it  be 
not  expreffed .  in  the  Indidn^ent  itfelf,  that  he  is 
Papalis  recufans.  *  Charlton  and  Levitiz  contra  ; 
they  held  it  might  be  fupplied  by  Averment ; 
for  the  Indictments  have  run  generally  as  this 
is,  without  exprefs  faying  P^/^/zi  Recufans.  And 
a  refpondeas  oujler  was  awarded  by  the  whole 
Court  for  Want  of  this  Averment ;  and  it^PaJcb. 
33  C.  z.  in  Com.  Banc.  Rot.  703.  a  like  Cafe. 
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Hilary  32  &  33  Charles  II.    Roll  495. 


iTic  King  againft  the    Archbifhop  of  York^  and 

others. 

« 
YwkyU}^  JO IC HARD  Archbifhop  of  Torky  and  5//- Qn^eimpcdii. 

wiu    >  "^  ^i&^M  SowtoTiy  Clerk,  were  fummoned  to  an- 
fwer  to  the  Lord  the  now  King,  of  a  Plea,  that  they  per- 
mit the  Lord,  the  now  King  to  prefent  a  proper  Perfbn  to  Viae 
the  Church  of  Powlteny    otherwife  Fowleftoriy   which  is  ^^  Bairics 
▼oid  and  belongs  to  bis  Donation,  &c.     And  whereupon  ^^^' 
QnfiviU  Levinzy   Knight,  Attorney  General  of  the  faid       Count. 
Lord  the  now  King,  who  for  the  faid  Lord  the  King  in 
this  behalf  profecutcs,  for  the  faid  Lord  the  King  faith, 
that  a>4irlis  now  Earl  of  CartiJUy  late  darks  Hnuardy  Stttci  th»t  the 
Efq.  was  fcizcd  of  the  Advowfon  of  the  Church  ^^^^^^^^^'^^^^"^^^^^ 
as  of  one  in  grofs  by  itfelf  as  of  fee  and  right,  and  fo  bc-^^py^Tmed 
iiig  thereoficized,  to  the  Church  aforefaid  being  vacan^ir.  DeuUry^ 
pi^fented  one  ff^'Hliam  Dealtry  his  Clerk,  who  on  the  pre- wJ*«>  wm  inOi- 
fentation  of  the  faid  Earl  was  admitted,  inftituted,  and  in-**"*^'  ^^* 
duded  into  the  fame,  in  the  Time  of  Peace,  in  the  Time 
of  the  did  Lord  the  now  King;  and  the  faid  Attorney 
General,  &e.  for  the  faid  Lord  the  King  further  faith, 
that  die  (aid  Church  being  fiill  and  confulted,  the  faid  Earl 
afterwards,  to  wit,  on  the  Firft  Day  of  September  in  the  *^' j**  *^'^""' 
25th  Year  of  the  Reign  of  the  faid  Lord  the  now  King,  at  JViic«™re- 
FowUoTty  otherwife  Fowlrften  aforefaid,  by  his  certain  Wri-fi»tatioii  to  one 
ting,  fealed  with  his  Seal,  gave  and  granted  to  one  Thomas  '^^f^nuu  Supktm* 
Stepbensy  Clerk,  his  Executors;  Adminiftrators  and  Af-^^*^' 
figns,  the  firft  and  next  Advowfon,  Donation,  Prefenta- 
tion  and  free  Difpofition  of  the  Church  aforefaid,  to  have 
perceive  and  enjoy  the  faid  firft  and  next  Advowfon,  Do- 
nation, Prefentation,  and  free  Difpofition  of  the  Church 
aforeiaid  to  the  faid  TbomaSy  his  Executors,  Adminiftra- 
tors and  Affigns  for  the  firft  and  next  Avoidance  of  the 
iameonly,  by  virtue  of  which  Grant,  the  faid  Thomas  was 
poffeflcd  af  the  faid  Adsrowfon  of  the  faid  Church,  for  the 
laid  firft  and  next  Avoidance  of  the  •  fame  only,  and  be-    •  p,  17^ 
ing  fo  theredf  pofiefied,    the  faid  Thomas  afterwards,  to  who  afligoed  to 
wit,  upon  the  firft  Day  of  O^ottry  itk  the  afth  Year  of  one  ivuUm 

thc^'^^^   * 
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the  Reign  of  the  faid  Lord,   the  now  'Kingt  aforefiudy 

at   Fowaotij  ocherwife  F^wl^on  aforefaid,  by  his  certain 

Writings    (baled  with   hit    Seal,    granted   and    affigoed 

to  one  Wiliidim  Stephens^  his  Exdcutofl^  Additniftrators 

and  Affigns,  all  his  Right,  Eftate,  Title  and  Intereft  afore- 

faid,  which  he  then  had  of  and  in  the  Advowfon  aforefaid, 

by  virtue  of  which  Grant  the  laid  fHUianh  was  of  the  find 

Advowfon  of  the  Church  aforefaid,  for  the  Ikid  (kx&  and 

sfter  whidi  AT-  next  Avoidance  of  the  fame  pofreiIed;~and  the  iaid  fViU 

fignment  WiU,  Ham  fo  being  thereof  poiTcfled,  afterwards  to  wit,  upon  the 

Dmitry  diid.     29th  Day  of  iftfv,  in  the  26  th  Year  of  the  Reien  of  the  £nd 

Lord  the  now  King,  the  Church  aibreiaid  became  void 

by  the  Death  of  the  faid  IViUUm  Hioltry^  the  laft  lacunr^ 

bent.     And  the  faid  Attorney  General,  &c.  for  the  faid 

The  Adofji   Lq|.j  jjj5  King  further  (kith,  that  by  a  certain  A£t  made 

aL^ft'si^'y.  *"^  provided  in  the  Parliament  of  the  Lady  EU%aheih^  late 

*  Queen  of  England^  &c.  held  at  JVtftmttftir^  in  the  Cowk 

ty  of  MiddUfexy  in  the  31ft  Year  of  her  Reign;  among 

other  Things  it  is  enaSed  by  the  Authority  of  the  faid 

Parliament,  that  if  any  Perfon  or  Peribns,  Bodies  Politick 

or  Corporate,  at  any  Time  after  the  end  of  Forty  Day«, 

next  after  the  end  of  th6  faid  Seffion  of  Parliament,  for 

Iny  Sum  of  Money,  Reward,  Gift,  Profit,  or  Benefit 
i  redly  or  indiredily,  or  for  or  by  Reafon  of  any  Promise, 
Agreement,  Grant,  Bond,  Covenant  or  other  Affiirance 
of  or  for  any  Sum  of  Money^  Reward,  Gift,  Profit  or 
Benefit  whatsoever,  dire£Uy  or  indiredly,  (faould  prefeot 
or  collate  any  Perfon  to  any  Benefice  with  the  Cure  of 
SouU,  Dignity,  Prebend,  or  Ecdefiafticzl  Livings  or 
(hould  give  or  beftow  the  lame  for  or  in  refpe&  of  any 
fuch  corrupt  Caufe  or  Confideration ;  that  then  every  fuch 
PrefentatioxK  ColIation>  Gift  and  Bellowing,  and  every 
Admiffion,  Inilitution,  Inveftiture  and  Indudion  thereupon 
fliould  be  void,  fruftrate,  and  of  no  EfiFeS  in  Law  \  and 
that  it  might  and  (hould  be  lawful  to  and  for  the  faid  Lady 
the  Queen,  her  Heirs  and  SucceiTors  to  prefent,  collate 
unto,  or  give  or  beftow  every  fuch  Bqnefice,  Dignity, 
Prebend  and  Ecclefiaftical  Livings  for  that  one  Time  and 
Term  only,  as  by  the  (aid  KSt  among  other  I'hings-  more 
^  P.  14.  ^^''y  *  ^Ppc^rs:  And  the  faid  Attorney  General^  &c.  for 
the  (aid  Lord  the  King  further  faith,  that  the  (aid  Church 
at  the  bXi  Time  of  the  making  of  the  hSt  aforefaid,  was 
and  ftill  is  an  Ecclefiaftical  Livmg;  and  that  after  the  end 
of  forty  Days  next  after  the  end  of  the  (aid  Seffion  of  the 
Parliament  aforefaid,  to  wit  upon  the  I9ch<  Day  oi  Auguft^ 

in 


« 
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« ia.dc  a6th  Year  aforefiiid,  ac  PnuUtti^  otherwife  Fow^ 
/R/foif  afere(aid|  fattCworn  the  &id  SuphiH  Sowitn  and  one         . 
.  Amu  SiefbiHi^  the  Sifter  and  fiuniliar  Friend  ef  die  fiud^^^*F~ 
fFUSMm^  the  Church    afprefaid  fo  being  void,  it  was  Si- agreed  betweca 
monically  and  cormptly  agreed,  that  in  Confideration  that  S.  3eutmt  and 
the  find  Jnne  would  prefcot  or  caufe  to  bo  prefented,  the^*  ^'Jf*'*** 
find  Stipien  Snvton  to  the  faid  Church  of  Fnvitom,  other-  [^mtftn^to 
wiie  Fowl^hnj  b  as  afore&id  void,  the  faid  Stephiu  flioutd  the  Chtuch. 
givt  to  the  (aid  Anne  53iL  whereupon  the  faid  WiUunrtThzt  h^  m%% 
Skpbns  by  the  Procurement  of  the  (aid  Awuy  afterwards,  I»«Jpn"«J  w 
to  wit,  upon  the  ift  Day  of  O^iberj  in  the  26th  Ycar^S"^^ 
afere&id,  to  the  Church  aforetaid,  fo  as  afbrefiud  votd,nicfit,  whereby 
preiented  the  £ud  Stephen  Sawton^  who  at  the  Prefentation  the  Church  bc- 
of  the  bid  IViUimn^  afterwards,  to  wit,  upon  the  1  ft  Day  *^*^  ^•***- 
of  DecenAiTy  in  the  26th  Year  afixeiaid,  in  Fad  was  in* 
ftituted  and  indtt£ted  into  the  faid  Church  \  by  Colour  of 
which,  and  by  Force  of  the  Statute  aforefaid,  the  £aiid 
Prefentation  of  the  faid  Stephen  Sowten^  by  the  faid  fVil^ 
Sam  to  the  Church  aforelaid  made,  and  the  (aid  Inftitution 
and  Indudion  of  the  faid  Stephen  thereupon  had,  became    ' 
entirely  void  in  Law ;  and  by  Reafon  whereof,  it  belongs 
to  the  faid  Lord  the  now  King,  by  Force  of  the  Statute 
afbre&id,  to  prefeot  a  proper  Perfon  to.  the  Church  afore* 
^ud,  fo  void  at  the  prcfent :  and  the  faid  Archbiihop  and 
Stephen^  the  find  Lord  the  now  King  unjuftly  hinder,  to 
this  Damage  of  the  fiud  Lord  the  now  King  of  100/.     And 
this  the  &id  Attorney  General  of  the  faid  Lord  the  now 
King,  IS  ready  to  verify,  &c« 

And  the  faid  Archbiihop  and  Stephen^  by  Thomas  Lang^ ^.    f ^j.- 
£7  their  Attorney  come  and  defend  the  Force  and  Injury,  ^.j^^/j^jJI  ^ 
when,  &c.     And  the  faid  Archbifliop  faith,  that  he  neither  thw  but  t« 
has  nor  claims  to  have  any  Thing  in  the  Church  aforefiiid,  Ordbarj. 
nor  in  the  Advowfon  of  the  faid  Church,  except  the  Ad** 
miffion  and  Inftitution  of  the  Parfons  lato  the  faid  Church, 
and  the  Amoyalof  them  therefrom>  and  the  other  l^hinga"  Ofth*mtbert- 
which  belong  to  the  Ordinary,  as   the  Ordirmry  of  the "  /''•*»"  «« 
Place,  and  this  he  is  ready  to  verify;  wherefortrhe  dotfi'^^^**'^-^  ^ 
not  apprehend  that  the  faid  Lord  the  now  King,  without  a 
special  Difturbance  in  the  Perfon  of  the  faid  Archbiihop  to 
be  affigned,  the  faid  Archbifhop  will  or  ♦  ought  to  im*    •  P.   1  r. 
peach  or  trouble,  &c.     And  the  faid  Stephen  Somt^n  faith,  Srua^n  pieadt 
that  he  neither  hath  nor  claims  to  have  any  Thing  in  the  >°  Abatement, 
Advowfofi  of  the  fiiid  Church;  but  further  f^lth  that  he  is  Jj^n^^J^n^^^J^^ 
the  Padbn  of  the  faid  Church  by  the  Preienution  of  the  the  Writ. 

faid 
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jiaid  WUBbm  Sttphinsy  who-  as  yet  is  alive  aad  in  fiill  Li^  t9 
wit,  at  Fowbon^  otherwife  F&wUfton  aforefiudy  wherefore 
becaufe  that  the  tixi  William  is  not  named  in  the  laid  Writ, 
he  prays  Judgment  of  the  faid  Writ,  &c.     And  the  (aid 
The  Attorner   Attorney  General,  who,  &c.  as  to  the  faid  Plea  of  the  faid 
Sd^m*^'*    Archbiihop,  becaufe  the  faid  Archbilhop  neither  has  nor 
anina^til       '  claims  to  have  any  Thing  in  the  faid  Church,  nor  in  the 
Archbilhop.      Advowfon  of  the  fame,  except  the  Admiffion  and  Inftitu- 
tion  of  the  Pkrfons  into  the  faid  Church,  and  the  Amoval 
«*  Oftbemibere-  of  them  thcrefrom,  and  the -other  Things  which^belong  to 
?-^^»"  f^'     the  Ordmary,  as  the  Ordinary  of  the  Place,  prays  Judg-^ 
^^^^      ^*    ment  againft  the  (aid  Archbiihop,  and  the  Writ  to  d^' 
Tad£ment        ^^^  Archbifhop,  &c.     Therefore  it  is  confidered  that  the 
mgainft  the        Lord  the  now  King  recover  againft  the  faid  Archbiihop 
Archbiihop.      his  Prefentation  to  the  faid  Church,  and  that  he  have  the 
Writ  to  the  faid  Archbi(hop;    that  notwithftanding  the* 
Difclaimer  of  the  faid  Archbi(hop  he  admit  a  proper  Per- 
fon  to  the  faid  Church  at  the  Prefentation  pf  the  faid  Lord 
the  King,  &c.   and  no  Amercement  againft  the  faid  Arch* 
btfhop,  becaufe  he  hath  excufed  himfelf  of  the  fpecial  Dif- 
turbance,  &c.     But  let  Execution  thereupon  ftay,  untti 
the  fa  d  Plea,  between  the  faid  Lord  the  now  King,  and 
Demurrer  to     the  (aid  Stephen  be  determined.     And  as  to  the  faid  Plea 
<*»«  ^^  ^^  ^'    of  the  faid  Suphen  for  quafhing  of  the  faid  Writ  in  the 
'^"^'  Manner  and   Form  aforeiaid  pleaded,  the  faid  Attorney 

General,  who,  &c.  faith,  that  the  faid  Plea  of  the  faid 
Stephen^  in  the  Manner  and  Form  afore(aid  pleaded,  is  not 
diffident  in  Law  to  qualh  the  faid  Writ  of  the  faid  Lord 
the  King,  and  that  he  for  the  faid  Lord  the  King  to  the 
faid  Plea  by  the  faid  Suphefij  for  qua(hing  of  the  (ud  Writ 
in  the  Manner  and  Form  aforefaid  pleaded,  hath  no  Ne* 
ceffity,  neither  is  he  bound  by  the  Law  of  the  Land  to 
anfwer,  and  this  he  is  ready  to  verify;  wherefore,  becaufe 
the  faid  Writ  is  fufficient  in  Law  he  prays  Judgment, 
and  that  the  faid  Writ  may  be  adjudged  good,  &c. 
Joinder.  /^nd  the  faid  Stephen  becaufe  chat  he  fufficient  Matter  in 

Law  for  quaftiing  of  the  faid  Writ  above  hath  pleaded^ 
which  he  is  ready  to  verify;  which  Matter  the  (aid  Attor- 
ney Genera),  who,  &c.  doth  not  deny,  nor  to  die  fame  in 
ftny  wife  anfwer ;  but  altogether  doth  refufe  to  admit  that 
•  Averment,  as  before  prays  Judgment  of  the  Writ  afore- 
faid. And  becaufe  thejuftices  here  will  advife  of  and.  up- 
on the  Premifcs  before  they  give  their  Judgment 
•  P.  1 6.  *  thereupon.  Day  is  given  to  the  Parties  afbre(ai<^  here 
until  the  Day  of  Eafter,  in  fifteen  Days  to  hear   their 

Judg- 
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Ju^ment  thereupon9  becaufe  the  Juftices  here  thereupon 
not  as  yet,  &c. 

The  King  againft  the  Archbifliop  of  Torh  jand 

Stephen  Sou/ton. 

QfiJARE  Impedii^  and  counts,  that  CharUs  Earl  |°,^^*^ 
*^Vjof  Carlifle  was  fctfed  in  Fee  of  the  Advow-  no't  ma^thc 
fen  of  the  Chuf  ch  of  Fovlfton  ut  de  uno  grojfb^  and  ^^  •  ^^ 
prefented  Dealiry^  who  was  inftitutcd  and induft  vSkPoH.  Sj, 
ed,  and  after  granted  the   next  Avoidance    to '»5.  «o6^3y- 
Sttphens^  and  the  Church   became  void  by  the^^^J^ 
Death  of  Dealiry^  and  then  fets  fortji  the  Statute  Nei.  Lut.  345- 
of  Simony^  and  a  Sitnoniacat  Agreement  between  *^?**  ^**^ 
the  Defendant    and    jinne.    Sifter  gf  Stephens  j  i9Tiii. Ai^^y^.  ^ 
whcrepon  the  Defendant  was  prefented,  admit- 
ted, &c.  Cujus  pratextu  &f  yigore  Statuti  it  be- 
longs to  the  King  to  prefent,  and  the  Defendants 
hindered   him.     The  Archbifliop  claiit^s  Nothing 
but  as  Ordinary.     Sowton  pleads  in  Abatement, 
that  the  Patron  is  not  named  in  the  Writ :  Upon 
which  the  Attorney  General  demurred,  and  after 
Argument  it  was  adjudged  that  the  Patron  need 
not  be  named  in  this  Cafe,  for  his  Title  is  not 
now  in  C^eftion,  but  admitted;    for   the  King 
claims  in  Affirmance  of  his  7?//^,  and  in  his  Right, 
but  by  the  Fault  of  the  Defendant ;  and  the  Pa- 
tron fliall  not  be  put  out   of  Poffe{fion  by  the 
Recovery  in  this  Adlion  ;  and  he  hath   had  the 
Fruit  of  his  Prefeurment  -,  but  his  Clerk  fliall  be 
removed  becaufe  of  the  Simony  ;  and  therefore 
the  Patron  need  pot  be  made  a  Party  ;  by  Norfh, 
tVyndham  and  Levinz^  upon  7  Co»  26-  Ha/l^s  Cafe 
df  ^uare  impedit.  j  H.  4.  ^5.  47.  JS.  y  n.     But 
Charlton  doubted,  for  the  Pjitron  is  not  only  to 
have  his  Clerk  admitted,  but  to  have  him  lotae 
Tiroe  in  under  his  Induction,  by  which  he  came 
in :  But  a  Refpondeas  oufter  was  awarded. 
Part  III.  C  Bowyer 


L(^€r  33,  Charks  IL 


•  P.  1 7.  *  Bowyer  againft  BWkftdge. 

VMDaVad      J\EBT  upon  ain  Obligation    againft    William 

^rZ:tI^         Blorkftdge,  Conditioned  that  if  be  and  Jofepb 

not  he  tmpieA.BIorkJidge  his  Son,  and  each  of  them,  perform 

videpoft,  13.  the  award  of  A  and  B*  Arbitrators  indifferently 

I  saik.  69, 7»»  chofen  to  arbitrate  between  the  Parties,  ^c.  ita 

y^femn.  6     2?^^*  Effr.  then  the  Obligation  to  be  void  :  The 

23^.         **   Defendant  plead.s,  that  Jofepb  his  Son  was  within 

Conberbach*    Age ;  and  the  Plaintiff  demurred.     And  now  it 

K^don         ^^^  argued  by  Bigland,  that  Submiilion  by  an 

Awards  sa«i3.  Infant  is  void,  and  a  Submiilion  being  void  in 

Part,  both  that  and  the  Award  are  void  in  Mo  ; 

and    cited   March  Rep.  j  4  r  •     Rudfon  v.   Tates^ 

and  Jones  Rep.  Kmgbt  v.  Stone.    As  to  the  Point, 

whether  the  Submiffion  by  an  Infant,  or  by  the 

father  on  Behalf  of  an  Infant,  be  void  ?  the  Court 

gave  no  Opinion.    But   they  held  clearly,  that 

the  Father's  Submii&on  for  himfelf  was  good,  and 

the  Arbitrators  may  make  their  Award  between 

him  and  the  Plaintiff'  only ;  and  the  Plea  does 

not  anfwer  to  that,  but  contains  a  collateral  Mat- 

'     ter  in  Bar,  and  therefore  though  no  Breach  be 

afligned,  nor  no  Award  pleaded  in  the  Replica-* 

tion.  Judgment  for  the  Plaintiff. 


Cranden  againft  IValden. 

ThataPtrfon    pROHIBFTION  foT  faying  of  a  Parfon,    He 
}^^^^^  preaches  nothing  but  Lies  and  Ma/ic^  in  the 

Kedeiiaftical     Pulpit ;  for  thefe  Words  are  aflionable  at  Com- 
^^jg         monLaw;  i   Roll.  Mr.  58.   Drakes  Cafe,  and 
therefore  not  fuable  in  the  Ecclefiaftical  Court : 
But  a  Confultation  was  granted  ;  for  it  concern* 

iog 


^^ft^r^  33  Charles  II. 

iBg  an  Ecclefiaftical  Perfon  and  an  Ecclefiaftical 
Matter,  it  is  fit  to  be  tried  there,  s^nd  it  is  no 
certain  Rule  that  a  Thing  triable  here  is  not  tri-^ 
able  there ;  Wttnefs  violent  Hands  upon  a  Par* 
fon,  a  Penfion  by  Prefctiption,  6fr. 

* 

*  Ltnfield  again  ft  Ferm*  *  p,  ,8. 

T\EBT  upon  an  Obligation  condition  to  perform  Award  to  jwy, 
^^  an  Award ;  the  Defendant  pleaded  no  Award:  SThS'^ 
The  Plaintiff  replied,  an  Award  that  he  (hould  acquit, 
pay  the  Defendant  acj*.  upon  Condition  that  each 
ihould  acquit  the  other  of  all  Things  fiibtnitted, 
and  that  the  Defend;int  fhould  pay  the  Plaintiff  Award  to  pay 

the  Charge  of  a  Suit   now  depending  between  s«it  upo?I  Biu 
them,  and  the  Plaintiff  gave  the  Defendant  a  Bill  dcUTcred. 
of  Charges ;    and   for   Breach  ailigns,    that  the 
Charges  amounted  to  40/.  of  which  he  delivered 
a  Bill  to  the  Defendant,  and  he  had  not  paid  it« 
Upon  this  the  Defendant  demurred,   and  now 
took  two  Exceptions.     1 .  That  the  Award  is  not 
abfolutCj    but  conditional,  fciL   that   the  Plaintiff 
ihould  pay   the  Defendant  20s*  upon  Condition 
that  each   (hall  acquit  the  other,  &c.     a.  That 
the  Award  does  not  afcertain  what  the  Charges 
are,  but  refers  them  to  a  Bill  to  be  given  by  the 
Plaintiff:  SedperCur\     As  to  the  fir  ft  on  Con- Cro.  Car.  313. 
dition  they  (hall  acquit  is  an  Award  that  they  ^^^JJ^^^^^- 
fhall  acquit ;  and  as  to  the  fecond,  the  Charges^^  Atkiksjip. 
are  afcertained  by  the  Bill  delivered,  Cro.  Cba^^^^'^s^ 
Beale  wrf.  Beale.     Judgment  for  the  Plaintiff.       aKcWc  aji. 

Com.  Rq).330« 
t  Kebk  6^0i  SiS.    B-  R.  H.  per  A.  tSi.    Barnes  $6j  X025.     x  Sid.  35S.    %  Stra.  737. 


C  2  Blach 


Ba/hr,  53  Qfarl^  IL 


S.  C.  I  Dauvers  %^^  9* 

Trwrer  42r  CT'ROVER  for  federal  Goods  in  particular,  &f 
1^*!ffii^,  ^^'^^  UtenJUih,  Aiglict  Implemints.  After  Ver- 
a  stra  73S,  difl:  and  entire  Damages,  Judgment  was  ftayed, 
8«>9,8xo,8»7-  f^j.  ^z^-^;^  UtenfilUs^  quot,  quanta,  vel  qualia,  arc 
uncertain* 

3^/^i  againft  Lodgt. 

suttfef  r;iy4iie  /%  PROHIBITION  was  prayed  to  ftay  a  Suit 
t^^'iZ'  l\  ia  the  Spiritual  Court,  which  was  for  fay- 
HTomm  h  B.  ing  of  the  Parfon  of  Haiton^  He  U  a  lyii^  FHl^w^ 
and  Prohibition  ^^  ^^^  y^y^  tf?i/6  j//  /*^  Women  between  Haiton  ii«rf 

D .  He  Hes  Jo  much  with  other  H^wnen^  that  he  Im 
Ante,  17.        y^  ^/^^  ^,-j  (own)  Wife^  but  demed;  for  thefe 

Words  fpoken  of  an  EccleQaftical  Perfon  are  very 

feandalous  though  not  adioaable,  at  Common 

Law, 

•  P.  19.  *  Pitt  againft  RuffeL 

i^TrS''     (^VENANT,  and  declares  of  a  Leafe  made  by 

Xnu  mayiM!       At  <^een  to  Gearge  Baker ,  and   brings  the 

.pi«iae«l,         Reverfion  to  himfelfby  divers  mefne  Conveyances, 

\  lafk*.  sbl     and  the  Term  to  the  Defendant  by  a  que  Tfiate  he 

» Lev.  i^     hith  by  feveral  mefne  Conveyancesr  generally,  eon^ 

fiC^^i.    currentibus  bis  qute  injure  requiruntury  and  a%ns 

Nei.  Lut.  2^.   divers  Breaches  in  not  repairing  the  Premifles. 

The  Defendant  pleads,  non  infregit  Conventiones. 

The  Plaintiff  demurs ;  and  upon  Argument  by 

George  Strode  for  the  Plaintiff,  and  Baldwin  for  the 

defendant,  Judgment  was  given  for  the  Plaintiff. 

.1,  A  que  Eftate  ivL  a  Term  may  be  pleaded  in  a 

Perfon 


Eujier^  33  Cbarla  If. 

P«rfon  luider  ixrfaom  the  Pstrty  claims  Aot^  but  is 
a  &rang^r.9  for  be  is  not  privy  to  the  EAate,  nor 
to  the  Conveyances  made  to  a  Stranger ;  but  one 
eannot  plead  a  ^ue  E/laU  in  a  Term  in  himfelf»  or 
in  any  other  •under  whom  he  hi sofelf  claims  ;  HiH. 
18,  E.  4.     PL  ag.    Dy.  238.  6.  andfo  it  was  ad- 
judged Micb.  1 8  Car.  2.  B.  R.    Cotes  verfus  Wade^  1 1^.  ^r^. 
and  fo  are  Co.  Liu  lai.  a.  and  Cro.  Eliz.  zz.  to 
be  underftood.     2.  The  Plea  is  too  general ;  for 
firft,  feveral  Breaches   are  alledged  :   Secondly,  ^•9  4^/rfgu 
two  Negatives  cannot  make  a  good  Iffue,  and  toe  f^'l^^^* 
Breach  is  in  non  reparando^  and  therefore  non  i>i- 1  ^{a!^^^ 
fregii^  i^c.  can  be  no  good  Flea*    Judgment  for 
the  PUintiff. 


» I' 


'Conyers  againft  Franke, 


-OrTiESPASS  ffu  taking  feveral  <jiood8  $  tht  Oe-  Amercemem 
fendant  juftifies  for  feveral  Amerciaments  ^^^^moo^ 


feflfed  in  a  Court-Baron,  but  ihews  no  AfFeerment  M. 

by  the  Affeerers.     Upon  this  the  Plaintiff  demur-  J  U^"^'^* 

red  generally,  and  adjudged  for  the  Plaintiff  by 

the  whole  Court  upon  the  firll  Argument  for  this 

Caufe. 


•   Cofes  againft  Micbill  and  others.  •  P.  ijo. 

cr'RESPASS  for  breaking  his  Houfe,  and  taking  officer  maj 
his  Goods,  againft  a  Bailiff  and  the  Leffor  in  '^:^^J^ 
£je6tment.     The  Baih'ff  pleaded  an  Habere  facias  the  judgment, 
fojfejftonem^   and  a  Warrant  thereupon,    and  fo^t  Pontiff 
juftifies.  The  Leffor  pleads  Non  Culp.  The  Plaintiff  Jf^ii^, 
demurred  to  the  Plea  of  the  Bailiff,  becaufe  he4B1c.Ab.450. 
ihews, no  Judgment  whereupon  the  Habere  facias 
poffeffionem  was  founded  \  but/^r  Curiam ;  The  Plea 

is 


Eafter,  33  Charles  11. 

w  TkiSbgrif  ts  good,  for  the  Sheriff  and  his  Bailiffs  are  bound 
«  ^;^J^^^.  to  obey  the  King's  Writs  without  Enquiry  after 
«  twrmej,  *irf/A/the  Judgmcnt.     But  if  the  Party  hirafelf  had  jufti- 

«  mabccmufeii  ^^^»  ^^  ^^^  ^^i^^  fliewn  z  Judgmcnt  as  well  as  a 
f«  um^iniir    Writ.     Judgmept  for  the  Defendant* 

Salk.  409f 

Dob/on  againft  Douglas^ 

In  Replevin  REPLEVIN y  the  Defendant  makes  Conqfancft 
^av^2  -as  Bailiff  of  J,  S.  for  a  Rent-Charge.     The 

s  Leon.  50.  Plaintiff  in  Bar  fays,  that  he  took  the  Didrefs 
1  Leon.  169,  ^j^i^Q^^  ^jjg  Privity  or  Command  of  7,  S.  ^nd  that 
Ydverton  148.  fuch  a  Day  after  the  Diftrefs  7.  S.  came  firft  to 
Cra*El.' M.'  ^^^^  Notice,  &  de  advocavii  captiones  pradiSlas. 
jRoLRep.4^. The  Defendant  demurred  generally;  And  per 
vSl'S'440.  ^^^^  i  The  Bar  is  naught,  for  he  fliould  have 
6  Mod.  1,3,  traverfed  his  being  Bailiff  ^  and  he  was  ruled  to 
J^?:  ^  replead  accordingly,  and  to  mend  his  Bar,  pay- 
dLev.Hs.      ing  Cods,  and  go  to  Trial  upon  Iffue  Bailiff,  of 

lSaJlL»i6.      not? 

ft  Salk  579 

4  fiac  Al>.  8<^  389* 


Trinity 
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*  Trinity  Term,  •?.  ai. 

IN  THE 

THIRTY-THIRD  YEAR  OF  THE  REIGN 

OF 

CHARLES  IL 


In  the  Common  Pleas« 


Bennet  againft  King. 


J>EPLEVIN^  and  avows  upon  Tenure  by  Pe-  in  Avowry 
^^  alty.  Rent,  and  Suit  of  Court,    Plaintiflf  con-  '^^.^^^ 
fefles  the  Tenure,  but  pleads  that  the  Avowant  Lu^uooosi^ 
nor  none  of  his  Anceftors  were  feifed  of  the  faid  ^^«*- 
Services,  or  any  of  them  within  50  Years.     The  Anderfim  57, 
Defendant  demurred,  and  had  Judgment ;   for  ^■ 
Fealty,  Homage,  and  fuch  cafual  Services,  which 
peradventure  may  not  happen  in  50  Years,  are 
not  within  the  Statute  H.  8.  of  Limitations^  ac* 
cording  to  Bevir%  Cafe,  4  Co.  8,  9,  ^c. 

Langdon  againft  Goole. 

T\EBT  as  Adminiftrator  of  John  Garnet,  upon  obiigMkm  not 
^  an  Obligation  to  John  Garnes  for  i6/.  The  ^^^ 
Defendant  craved  Oyer  of  the  Obligation,  &f  ^/ the  intent  or 
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jLew  1,45,17*  l^f or  In  bM  i>if da :  Knm  att  Mik,  tint  /PfiUlp 

a^howcr  15,    QqqI^  doftand  bound  (not  faid  to  whom")  in  the 
I  Lot.  436      Si/OT  of  1 6A  «;»</  /i  to  be  paid  to  tbeJaid]ohn  Games 
^T^^i^^'*  the   Eider's  Executors ;   for  whith  Payment  to  be       ' 
3  sic.  Ab.  69a.  madey  I  bifid  me^  my  Heirs  and  Executors  ( but  docs 
not  fay  to  whom*)     Then  the  Defendant  craves 
Oyer  likewife  of  the  Condition ;  which  was  long 
and  fenfelefs  in  divers  Recitals,  and  inter  alia  was 
recited  a  Deiife  of  SA  by  a  Str^h^er  to  be  paid 
•  P.  2  >.    jQ  JqIjji  Games  the  Elder  within  one  Tear  after  •  bis 
Death  :  If  therefore  the  defendant  Jhall  pay  to  John 
Games  the  Elder's  Executors^  within  one  Tear  after 
his  Deaths  the  Bhnd  Jhall  be  void.     Whereupon 
the  Defendant  demurred.     And  now  it  was  ob- 
jefted  for  the  Defendant,  that  this  is  no  Obliga- 
tion to  yohn  Games  as  the  Plaintiff  hath  declared  ; 
for  this  is'  t6  be  paid  to  John  Games  the  Elder's 
Executors  ;  fo  that  if  the  Defendant  be  bound 
Vi4cpoft74,    at  all,  he  is   bound  to   the   Executors  of  John 
a^showcri5,   Games;  and  then  the  Plaintiff  bcing^  his  Execu- 
x6.  tor  (hould  have  fued  in  his  own  Name,  and  not 

as  Executor  upon  an  Obligation  made  to  his  Tef- 
tator.  But  upon  Argument  and  l)eIiberation  h 
was  rcfolvcd  by  the  whole  Court,  that  Judgnieiit 
ihould  be  given  for  the  Plaintiff;  for  an  Obliga- 
tion cannot  be  made  to  Executors  in  the  Life  6( 
the  Teftator,  becaufe  he  cannot  have  an  Execu- 
tor during  his  Life:  And  this  Obligation  was 
ifealed  and  delivered  to  the  Teftator,  and  it  fiiall 
not  be  void,  if  by  any  Means  it  can  be  made 
good;  and  fome  held»  that  the  Words  John 
Games  the  Eidet^s  Executors  (hould  be  disjoined, 
and  be  read,  John  Games  the  Elder  bis  Executor^ 
and  to  be  taken  John  Games  the  Elder  and  his  Exe- 
cutors. Others  held  thefe  Words,  the  Elder^s  Exe- 
cutorSy  (hould  be  wholly  r^£ted  as  void,  and 
then  the  words  are  to^  be  read./e?  be  paid  jo  ydih 
Games  only;  for  be  carvnot  have  £xecator&.it 

his 
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bis  life-time,  us  Cro*  Ja,  358.  Goodman  verfils 
KM^bt\  where  the  infenfible  Words  in  a  Covetlaot 
are  rejeded-  as  void,  and  the  Covenant  read  Ib 
the  fenfible  Words  only  j  and  per  iotam  Curiam 
judgment  was  given  for  the  Piaintitf. 


"Gibhns  againft  Summers. 

IT^  Ejectment  upon  a  long  fpecial  Vitdlft  and  Dcvifc  ©r  t 
De^njiavit  allcdgcd  by  an  Executor,  and  not  t""!"]?  ^*  !°* 
dtoied  by  him,  the  Cafe  was.     One  poiiefled  of  a  marriea;  and 
long  Term  of  Yeats  in  the  Manor  bf  ^^^^^P^^  ^^^^%^ 
de^Jed  the  fame  io  his  Son  John,  and  if  John  die^^^f  r"bL* 
unmarried  and  ivithottf  Iffitt^  a/i  to  go  to  bis  Daugh-  STh      iff  ^ 
ten  and  their  Executors  ;  and  if  John  be  married,  livln/to  enjof 
irnd  have  nd  Wui  living  to  enjoy  it,  then  after  iht  «^  *^  ^  siftm 
DeAth  tf  JohnV  Wife  to  the  Daughters.    John  died  ^'1;',,^ 
>ii^Uhbdt  Iffiie,  and  made  his  Sifters  his  Executors.  The  Limitatkm 
If  ihe  Siftets  tike  the  Eflate  by  the  Devrfe  of  their  toid 'Jb^,^* 
*  Father,  they  have  not  wafted :  But  If  they  like    •  P.  ^j. 
It  is  E*^cutors  to  their  Brother,  for  whofe  Debts  too  remote, 
they  are  fucd,  then  they  have  wafted.     And  upofa  \^^l^ 
Argiimetit  aild  Coniidetation  it  was  now  adjudged,  i  Levins,  aj, 
that  lh\i  Remafnder  of  the  Term  to  the  Daughters  » Uvinz  »« 
by  the  Devife  bf  the  Father  was  void,  being  a  Re-  1  Mod.  50, 114- 
maiiider  to  them  upoft  the  Death  of  their  Brothet  J  i^*'^^^**!^' 
Without  IflUe;  knd  for  this  Reafon  they  take  it  ^t  \  1JL1.51.    ' 
Executor*  of  thcit  Brother,  for  this  is  not,  as  the  **^-  3>- 
D>uttfel  for  the  t)aughiefs  would  have  had  it,  to 
be  conftrued   without  Iffue  living  at  his  Deatb^To.jA.4S9. 
whereby  the  Contingency  would  happen  within^»^r»  S33t 
the  Compafs  of  a  Life.     And  yet  if  it  were  fo,  the  ?  j^nct,  15. 
Court  held  it  would  be  void  according  to  Child  and  >  ^^u  Ab. 
Baylfs  Cafe,  Cro,  Ja.  459-  (or  though  this  hath  ^'^:///^-^,, 
prevailed  in  the  Cafe  of  a  Devife  of  an  Inheritance,  1  RoU.  Ab. 
as  in  Fell  and  Bro^vns  Cafe,  Cro.  Ja,  590.  yet  it  hath  ai^oU?Ab.3«4. 
never  yet  obtained  in  the  Cafe  of  a  Term :  And  iDaaT.jas. 

the 
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vanghmB,  «7«.  the  Couft  Will  not  extend  a  Dcvifc  of  Chatteris  to 
mT^^™  ^'^     make  Perpetuities  farther  than  has  been  already 

The  Authority   allowed. 

of  this  Cafe  and 

of  ChUJ  ▼.  Baily^  Cro.  Ja.  459,  upon  which  it  waa  adjudged,  have  been  orer-niled  by 

the  Lord  NMimgham  to  the  Dake  of  N§rfM*§  Cafic,  j  Cha.  C«.  i.    Ferne'a  £flay»  a4 

Vol.  iSs.    C.L.  10.  a.v.5. 


Frumpton  againft  Fettis. 

j«dfmcnt  npM  jfSSUMPSITi  the  Defendant  pleaded  two  feve- 
«  zJL'LX'on  ^^^  Attachments  of  the  Money  in  L(?«d^(?«;  /r//. 
aD  obK^tion  One  for  Part  of  the  Money  due  to  himfelf  upon 
S^df^c  Obligation,  the  other  for  the  Refidue  upon  an 
tien,  voidable  Obligation  to  a  Stranger.  The  Plaintiff  replied, 
*»y^^  that  the  two  feveral  Obligations,  upon  which  the 

iixv.  16,  31.  Attachments  were  made,  were  made  esctra  y^rif- 
Foa  14,  41.     di£lionem  Cur*  de  London.    The  Defendant  rejoined, 
that  the  Obligation   to  himfelf  was  made  infra 
Jurifdi^ionem  Cur^  de  London.     The  Plaintiff  de- 
murred, and  upon  Argument  and  Confideration 
it  was  adjudged  for  him;  for  Judgment  there  given 
of  a  Thing  out  of  their  Jurifdidion  is  abfolutely 
void,  and  Advantage  may  be  taken  thereof  in 
Pleading,   without  Reverfal  by  Writ  of  Error, 
according  to  the  Cafe  of  James  and  RichardfoHy 
Trin.  14  Car.  i.  B.  R.  Rot.  ^590.  reported  i  RoJL 
i>batoPart     809.  Litt  f  Pi.  3.     And  then  the  Rejoinder  in 
•^^'  this  Cafe  anfwers  only  to  Part  of  the  Replication, 

Folb«i7»a4.  and  gives  no  Anfwer  to  the  Hefidue,  and  there- 
fore the  plaintiff  ought  to  have  Judgment  for  the 
whole. 


Michaelmas 
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IN  THt 

THtRTY-THIRD  YEAR  OF  THE  REIGN 

OF 

CHARLES  II. 


In  the  Common  Pleas. 


tmt 


Gennc  again  ft  Tinker. 

T\EBT  upon  an  Obligation,  whereby  the  De-  An  Award  ui 

fcndant  and  two  others  were  to  perform  an  ©dl^itotM^ 
Award  made  betwixt  them  and  the  Plaintiff,   The  Piainufr  i^ed 
Defendant  pleaded  the  Award;  which  was,  that ^J^*;®*^ * 
the  Defendant  (hould  pay  the  f  Plaintiff  20s.  and  1  Saik'iaS. 
each  of  the  others  20s.  a  piece,  and  that  he  ten-  '^JJ^J^^^ 
dcred  the  20/.  fo  to  be  paid  by  Him,  which  the  ^     "     *     ' 
Plaintiff  refufed  to  accept  of.     The  Plaintiff  re- 
plied, that  at  a  Day  after  the  Refufal  he  demanded 
the  faid  20s,  of  the  Defendant,  which  the  Defen- 
dant then  refufed  to  pay  him.     The  Defendant  a  Sum  awarded 
demurred :  And  per  Cur' \  The  Replication  is  idle  j  IIl,d  rJJSl^ 
for  the  20s.  being  a  Sum  collateral  to  the  Obliga-  5Bac  Ab.  n, 
tion  was  loft  for  ever  by  the  firft  Refufal,  9  Co.  '*' 
79.  a.    Co.  Lit.  207,  a.    Lit*  feci.  338.     But  then 
it  was  refolved  that  the  Bar  was  ill,  as  anfwering 
only  to  Part,  foil,  that  20/.  to  be  paid  by  himfelf, 
smd  not  to  the  other  Sums  to  be  paid  by  the  others, 

and 
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and  be  U  anfttrerable  for  all ;  aad  then  the  De&o- 

dant  pleading  a  collateral  Matter,  which  is  infuf- 

ficient  in  Law,  the  PlaintiflF  needs  not  affign  a 

wwteN[*ir^  Breach }  aad  fo  Judgment  was  given  for  the  Piain- 

naaght.  tlu« 

Ante  17,  25, 

•  P.  25.  *  Barrington  j^ainft  Turner  and  Others. 

Count  ioTrcf.  Effix^l  JODWARD  Turner^  late  of  London^  Knight, 
P^,T|,?^*™»  to  wit.  \  -^  Humphry  FUtchtr,  late  of  HatfieU  BraZcL 
i^h^""  i"  ^^^  County  of  EJex  aforefaid,  Yeoman,  Robert  CaJJi, 
late  of  the  fame,  Yc^wnan^  ahd  ^^hn  Fletcher^  late  of  the 
fame.  Yeoman,  were  attached  to  anfwer  John  Barrington^ 
tfqi/ire,  of  a  Plea,  wherefore  with  Force  and  Arms  two 
Greyhounds  of  the  faid  John  Barrington^  at  Whiifiehl  Era-- 

dock  in  the  Goanty  aftn^efxtd  being,  they  ttx>k  and  kiUed 

and  other  Wrongs  to  him  did,  to  the  great  Damage  of  the 

faid  John  Barrington^  and  againft  the  Peace  of  the  faid  Lord 

the  now  King,  ^c.     And  thereupon  the  faid  John  Bar- 

rington  by  John  BrockM  his  Attorney  complains,  that  the 

faid  Edward^   Huntphryy   Rohiri,   ^ni  yohn,  on  the  8th 

-      Day  of  ^fprily  in  the  33d  Year  of  the  Reign  of  the  Lord 

the  no^Hr  Kihg,  two  Gr^hounds  of  the  (aid  JohnAfrrirtg^ 

f^  at  Ha^Id  BntAck  afarebid  being,  did  take  and  kill. 

Mid  other  Wrongs,  &cy.  to  che  great  Damage^  fisT^.  and 

«^*inft  the  Peace,  ^r,  whereby  the  faid  John  Barring$m 

is  damaged  eo  the  Value  of  20/.  and  thereupon  he  produces 

his  Suit,  *^r,  « 

Itti.  And  the  faid  Edumri^  Humphrjy  Rdbett^  and  Jifbn^\i^ 

The  Defendant*  ^^;7ww  White  their  Attorney,  coftit  asid  defend  tlie  P^vce 

^^f'ti^^^"  Md  Jnjiiry  whtft,  ^r,  and  fey  that  the  fwd  >Sr«  Bmring^ 

houiDg,  Uf*.  becaufe  they  (ay  that  the  faid  Edward  Turntr^  Knight, 
■^— in* Park,  before  the  faid  Time  in  which  the  Trefpafs  aforciaid  is 
fuppofed  to  be  committed,  ^nd  alfo  at  the  faid  Time  in 
whicl),  {ff.  was  and  asjret  t^  pcffTenbd  tif  and  fn  a  cettatti 
•Chafe,  rdted  Htfefieid  Fortft^  -etfeetw^fe  fia^  QMfe^  jn 
the»Parifli  of  ^a^UfJd  Binadoc^  in  the -Oouftty  afeptffeid,  in 
tvUch  Ohafe  Aerc  were  and  are  Deer,  and  at  thcfaidTime 
in  wlikh,  (s^.  there  were  Dtex  and  o«her  fieafts  of  Cfaale; 
and  the  (kid  Edward  fo  being  thereof  poBeflid,  the  (aid 
two  Greyhounds  at  the  Time  in  which,  &£.  hunted  and 

xhafed 


Ch^  tj^  Deer  ^bfing  'in  th^  614  Ciiaff ,  ap<}  one  Deer  <9f 

the  Deer  9fore&«4  in  cfae  faid  C[iaie  (hep  ^4  there  kiUe^r 

wbereMpPO  the  fsiiii  Edward  and  ^  th^y  (1>q  fy'idJJiimfJt^    *  p.  2^.  . 

ii«^^i  and  7^;i,  M  the  Servanjts  pf  (he  &id  Edward^  ai^ 

b;  hi&  C<9mni^d>  the  fatd  Qreyhoiuvis  of  the  ia^d  J^ 

fyrriffjgtm  IB  the  Ch^e  aforefaid*  at  fbc  &id  Time  in 

which,  &f .  took»  and  iji  and  for  the  Pre(4rvatK>n  of  ^c 

6i4  peer  in  the  Chafe  aforefaid  being,  [left  the  faid  Qrey-* 

beuede  AoMld  deftroy  aU  the  De^r  in  the  (aid  Chgfe],  ti>fl 

bid  Ureybpunds  kiUed  a$  it  was  well  and  lawfAii  fot  theni 

todoi  and  this  they  are  re^dy  to  verifyi  wherefore  they 

ppj  J^gm^(  if  the  iaid  Ja^  B^rington  oMgbc  tx^  i^^ve 

kift  Ai^ion  afor^faid  thereupon  againft  thenis  ^^. 

And  the  faid  J^  Bfirrington  faith  that  he  by  aey  Thinjg^  RepUcadoo. 
b^ore  aliedged,  oMght  npc  to  be  preeluded  frpm  having  his  '^^^  ^^  vxm^ 
Aftion  arforefeid  >«ainft  the  faid  M^ard,  Hmpkr^,  J?(k  ^;;i;J^^ 
fcr/,  and  Jpbn^  beqaufe  he  faith  tha^  Ipqg  before  and  at  the  wasctafin^the 
{ud  Time  in  wlMiH39  ^c^  one  %^if  B^t^ringtfi^^  ICnig^t  and  Deer  mit  of  the 
Baronet,  wa$  and  as  yet  is  feiicd  of  and  in  the  iVdanor  of  Manor  ©ry.  a 
Marringm  HaU,  in  H^fiM  Brodick  afordiid,  \n  bi$  Der  ®*"' 
me&e  as  ^  A^eebQld,  wnich  JManpr.is  and  at  the  faid  TirM 
in  wbieh,  C^f.  was  without  the  faid  Chafe»  called  M^tfiM 
At!^^  otlierwife  fh^cU  CiMffty  and  witboMt  any  ofher 
Chafe  er  Foreft,  but  lying  contiguous  to  the  (aid  Place 
ealied  the  Chafe,  and  that  i;he  faid  Deer  in  the  faid  Plea  * 
mentioned  to  be  kiUcdi  and  maay  other  Deer  at  the  faid 
Time  io  which,  bfc,  were  in  ajEwi  upon  the  faid  Manor 
eating  tbc  Gra&  and  Corn  there  growing,  and  thereupon 
be  the  £iid  John  Barrington  the  now  Plaintiff,  aa  the  iJer- 
vaat  of  the  faid  JobmB^rrington  Knight  and  Baronet,  with 
the  Greyhounds  aforeCnid,  for  f  chafing  the  Deer  a£(3re&i/;^  t*<TheOriginl 
fe  bfing  ia  and  upon  the  faid  Manor,  and  by  hb  Command,  'J  il^\'^^ 
the  (aid  Deer  at  the  &id  Time  in  which,  i^c.  hunted  and  « tor  fappdb 
chifed.tbe  fiddDeer  in  and  upon  the  faid  Manor,  isc.  and  «*  chafiandun 
4at  the  fa»d Deer  fo  chaied  then  and  there  ran  towards  and  **  w  mtena- 
iatotbe  Chafe  aforefidd,  in,  through  and  over  the  Hedge '**^" 
^^  bii  ytbn  B^frrington^  Knight  and  Baronet,  in  the 
Parift,  ^C0  between  the  faid  Chafe  and  the  faid  Manor^ 
in  Ibe  Diceb  trf  the  faid  Jobn  Barringtonj  Knight  and 
£aronet,  in  the  Parifl>,  ^c.  and  that  the  faid  Greyhounds 
in  chafing  the  £ud  Deer  io  the  faid  Chafe,   when  one 
of  the   faid  Deer   in    tbeir  Flight    forcibly   orer   tbe 
Hedge  afore&id,    into   the  Ditch    afore&id,    then   and 
there  leafied  and  ran,  in  that  Ditch,  the  (aid  Deer  then 
and  there  took  and  killed,  a^d  in  <^afing  and  purfuing 
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die  raid  *  Deer  in  the  Form  aforefaid,  in  the  Chafe  zforetzxi^ 
the  one  Deer  aforefaid  there  killed,  and  the  faid  other  Deer 
in  the  Chafe  aforefaid,  in  the  Manner  and  Form  aforelkid^ 
terrified)  hunted  and  chafed^  which  is  the  fame  hunting  and 
,  chafing  of  the  faid  Deer  and  the  killing  of  the  Deer  afore- 
(aid,  in  the  Plea  aforefaid  mentioned,  without  this  that  the 
faid  Greyhounds  in  the  Chafe  aforeikid,  at  the  faid  Time 
in  which,  ^c.  hunted  and  chafed  the  (aid  Deer,  or  killed 
the  faid  Deer  in  any  other  Manner,  and  this  he  is  ready  to 
verify;  wherefore  he  prays  Judgment,  and  his  Damages  by 
Occafion  of  the  faid  Trefp^s  to  be  adjudged  to  him,  t^c. 

And  the  (aid  Edward^  Humphry^  Robert  and  John  fay 
that  the  (aid  Plea  of  the  faid  John  Barrington  the  Plaintiff 
above  by  Replying  pleaded,  is  not  fufficienc  in  Law  to 
maintain  the  A£bion  aforefaid  of  the  faid  yohn  BarriHgttn 
the  Plaintiff,  againft  them  the  faid  Edward^  Humphry^  R§* 
bert  and  John^  and  that  they  to  that  Plea  in  the  Marnier 
and  Form  aforefaid  pleaded  have  no  Necei^ty,  neither  are 
they  bound  by  the  Law  of  the  Land  to  anfwer,  and  for 
Caufe  of  Demurrer  in  Law  they  the  faid  Edwardj  Hum* 
phry^  R$bert  and  John^  according  to  the  Form  of  the  Sta-» 
tute  in  fuch  Cafe  made  and  provided,  (hew  to  the  Court 
here  that  the  faid  John  Barrington  the  Plainti(F  by  his  Re- 
plication aforefaid  doth  not  anfwer,  nor  traver(e  the  Matter 
in  the  Bar  of  the  faid  Edward^  Humphry^  Robtrt  and  John 
alledged ;  and  this  they  are  ready  to  verify :  wherefore  for 
Want  of  a  fufficient  Replication  of  the  faid  John  Barring'-' 
ton  the  Plaintiff  in  this  Behalf,  the  faid  Edward^  Humphry^ 
Robert  and  John  pray  Judgment,  and  that  the  faid  John 
Barrington  may  be  precluded  from  having  his  A£lk>n  afore<» 
faid  thereupon  againft  them,  &r« 

And  the  faid  John  Barrington  becaufe  that  he  above  by 
replying  hath  alledged  fufficient  Matter  in  Law  to  have  and 
maintain  his  A£^ion  aforefaid,  againft  the  faid  Edward, 
Humphry y  Robert  and  John^  which  he  is  ready  to  verify; 
which  Matter  the  faid  Edwardy  Humphry^  Robert  and  Johm 
do  not  deny,  nor  to  the  fame  in  any  Wife  anfwer,  bat 
altogether  refafe  to  admic  the  Verification  thereof,  as  before 
prays  Judgment,  and  his  Damages  by  Occafion  of  the  faid 
Trefpafs  to  be  adjudged  to  him,  6ff.  And  becaufe  the 
Juftices  here  will  advife  themfelvcs  of  and  upon  the  Pre- 
mifTes  before  they  give  their  Judgment  thereupon.  Day  is 
given  to  the  Parties  aforefaid  here  until  from  the  Day  of 
St.  Michael  in  three  Weeks  to  hear  their  Judgment  there- 
upon, becaufe  that  the  Juftices  here  thereupon  not  as  yet, 

Barringttn 
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*  Barrington  againft  Turner.  *  ♦  ?•  28. 

CT'RESPJSS  quare  cepit  &  inttrfecit  two  Dogs  a  Deer  btb^ 
^   called  Greyhounds.    The  Defendant   juftifies,  c^/d^i^Trtila 
for  that  the  faid  Greyhounds  chafed  a  Deer  in  his  my  Dogs,  who 
Park,  and  there  killed  her,  upon  which  to  prevent  SeJk\h!fpSc 
more  Mifchief  by  them,  he  took  them  and  killed  thePark-owDcr 
them.     The  PlaintiflF  replied  the  Deer  was  out  of^y^^^'^^ 
the  Park  in  the  FiaintifF's  Land,  earing  hk  Grafs,  is^'nderBS4, 
and  that  thereupon  he  hounded  the  Greyhounds  851  aao. 
to  chafe  the  Deer  out  of  his  Land,  and  that  they  cio.  j'a^Ijl 
followed  the  Deer  into  the  Park,  and  there  killed  l»*-  4S1. 
her.     Upon  which  the  Defendant  demurred ;  and  oo.  e^\  i%s, 
upon  Argument  it  was  adjudged,  that  the  RepIi-5  Bac.Ab.i74» 
cation  was  ill,  becaufe  he  does  not  fay  that  he  did  *^poph.  x6i, 
his  Endeavour  to  flop  the  Greyhounds  at  the  Side 
of  the  Park  to  ftay  them  from  entering  into  the 
Park.     But  then  it  was  objefted,  that  the  Bar  was 
ill;  for  though  it  was  not  lawful  to  chafe  within 
the  Park,  yet  when  the  Defendant  took  the  Grey- 
hounds there,  he  ought  not  to  have  killed  them  ; 
and  for  this  they  cited  Roll.  2.  jibr.  567.  Lewis^% 
Cafe.     On  the  other  Side  was  cited  Cro.  Ja.  45, 
JVadburJl  v.  Dam.  and  afterwards  upon  Confidera- 
tion  of  both  thefe  Books  Judgment  was  given  for 
the  Defendant. 


tlewlet  againft  Framlngbam. 

JSSVMPSIT  againft  the  Defendant  Executor  PUmem^mimfirm- 
^  of  J.  S.  The  Defendant  pleaded  feveral  Ob^?l\^^^^^' 
ligations  by  the  Teftator  to  feveral  Perfons  not  word«,  b*  f*rv 
fatisfied,  and  that  he  plene  adminijiravit  omnia  bona  '^'  »»«^«^. 
^ua  fuerunt  Tejlatoris  tempore  mortis  fuavel  mujuam  LexTcftm  41.^. 
pojiea  praterquam  bona  &  cat  alia  ad  valcntiam  loK  *  ^^^^-  '•• 

qua 
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Hoban  133,  quae  non  fufficiunt  ad fatisfaciendum  debitafuper  Ob-> 
iisipi  284!  ligationem  pradiQum  debita  &  qua  etfdem  oneraf 
Akyfi.  37.  exijiunt.  Upon  which  tfe«  Pj^otiff  demurred,  and 
SaCha/3^7^./^^  totam  Curiam  ^as  adjudged  ill  for  Want  of  this 
%  s«np«fen  m6^  imerYeniag  Cl^ufe,  ^  quad  ipft  nulla  babet  bom  futl 
♦  P.  29.    catalldt  ^ejifttprh  V0I  *  Im^uit  die  impefr0tioni$  brrvis 

\y7pvSI\.    P^^^i^\y^^  ^^T^m  pqfi^(9.  '  For  th«  plenc  $dminir 
iStd.iKs:      jir^vity  a$  here  pi^^ided,  refers  to  tfaeTtm.c  of  the 

y^^T^i^^/in-  ^'^^  plQ?L<i?d,  wd  he  might  have  paid  D$bts  upon 
'v^uhatn^Emt  fimple  Coatraft  withoiut  Suit  after  this  Writ  .pur^ 

niiuf^llil  ^^^^^  ^^^  before  the  Plea,  which  if  MTuc  were 
,  m^tX'julunr  joii^ed  MpoQ  this  ;>/?«^  W/wmj/^rafv//,  he  might  give 
tage  t,f  that  Dt-  \^  J^vidcficc  upoft  thjc  Trial,  and  theriefbre  ihjj 
^^m^tff[  Flaintiflf  hath  no  other  Uemcdy  in  this  Caft  but  to 
m^  do  Hafiff^    demur ;  wherefore  Judgment  was  givca  for  the 

689. 

f 

Uage  ag^in/jk  Skiunfr. 

outiawnrpicad-    ASSUMPSIT  uppn  ?i  Bill  of  Exchange  for  20/. 
an  V}umj>}t!'         againrt  the  Drawer ;  for  that  the  Pcrfon  agaiuft 
%  jLttt.  1513,    whom  it  was  drawn  refufed  to  acoept  it,  and  dc*- 
NclfonLut.      glares  qp^'the  Cgftom  of  Merchants.     The  De- 
487.  J 15-       fend^t  pleaded  Outlawry  of  the  Plaintiff  in  Bar ; 
tSzZ^^:  whereupon  the  Plaintiff  demurred,  a©d  for  him  it 
%  Bac.  Ab!  76*.  was  argued,  that  Outlawry  is  not  pleadable  in  Bar, 
5  Com.  Dig.     jjy^  in  Abatement  only  in  this  Cafe,  hecavfe  the 
aLcvmz49.     Recovery  IS  to  be  of  Damages  only,  which  are 
uncertain  as  in  Trefpafs.     But  per  Curiam :  It  is 
pleadable  in  Bar  in  this  Cafe,  fpr  the  Debt  itfelf  is 
certain,  though  it  is  to  be  recovered  in  Damages, 
and  it  is  forfeitable  by  Outlawry,  as  Debts  upon 
fimple  Contra£l.    But  becaufe  the  Pefendant  con- 
cluded his  Plea  ill,  with  a  hoc  paratus  efi  verificare^ 
Scd  vi4«  pofi.    inftead  of  prmi  paiet  per  rccordum.  Judgment  was 
3".  393.       given  for  the  Plaintiff- 

I 
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Onjlw)  againft  Raptey. 


S.  C.  %  Vcntris  37. 

f'ASE  for  a  double  Return  upon  an  Eleftioh  of  Cafe  for  a  don- 

^  Members  for  Parliament.     The  Defendant  ^u^,'2ei 
pleaded,  that  thS  PlaintiflF  was  hot  chofen,   and  not  before  the 
Iffue  thereupon,  and   VerdiS  for  the  Plaintiff.  ^?^"i^p^ 
And  how  it  was  moved  in  Arfcft  of  Judgment,  Hainent. 
that  fib  Aaion  lies  for  a  double  Retilrh;  and  fo^;J^*,^^- 
after -divets  ftrgoniehts  by  the  Serjeartts  at  Bar,  it  3  KetU  365, 
#as  at  laft  tefolvcd.    For  firft,  thid  Matter  •  hath    •  P.  30. 
nef  yet  bfech  examined  in  Parliament,  as  it  Was  in  J.^?--  .  ^ 
Bnnardtftom  Caic;  and  it  would  be  great  Pre- ncI  Lut.  3a. 
fumptibn  in  this  Gout t  to.  meddle  with  ElSftions  ^J^J^^'*'^? 
to  ParHamcnt  before  the  Matter  hath  been  deter-  Engiiih  sut.  7* 
mined  ih.  Parliament.     2.  No  fuch  A£Hon  Uras  ^^M'^*  J'.j. 
ever  maintained  but  ih  Betriardifton^i  Cife,  atid  in  sut  \sQto!i. 
that  the  Judgment  for  the  Plaintiff  in  5.  R.  viris  vide  6  Mod. 
^i^r  t-^verTed  in  the  flxchequer-Chamber,  and  no  a^LltlJ'jo,  115: 
Writ  of  Error  brought  in  Parliament  upon  that  a  Lev.  115, 86. 
Reverfal.     3.  Neviin  Cafe  about  the  Reftoratioti  ^gSS!      ' 
was  lent  to  Parlrkment,  as  a  Cafe  too  grand  for  Nei.jUttt,it. 
this  Court,  and  there  it  flopped  without  any  De-  ^^'J^^^ 
tjSrihinatioh     4thly,  The  Statute  23/^.  6.  pvt^feemtokea^t^ 
Remedy  for  a  falfe  Return,  but  none  for  a  double  Jr/f  j^w^*,  ' 
l^eturn ;  and  now  for  this  Court  to  maintain  \hh  Catmi^gm,  Tait 
Aftion  wouTd  bt  to  break  an  Att  of  jParfiament,  ''^'P*^* 
arid  to  give  a  further  Remedy  than  the  Parliament 
itfdf  hath  given,  and  that  in  Matters  touching 
theaifelves.     5.  The  Parliament  canfaot  be  tnifcd- 
riulant  of  double  Returns ;   for  they  have  been 
frequent;-  there  were  no  lefs  than  70  double  Re- 
turns to  Parliament  in  164 1 ,  as  North  Chief  Jufticc 
frid,  and  yet  the  Parliament  have  ne^er  thought 
fit  to  make  a  Law  in  this  Cafe ;  wherefore  it  is  not 
Part  HI.  D        '  for 


t» 
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for  this  Court  to  make  a  Law  in  this  Cafe,  and  ta 
maintain  that  adionable,  for  which  no  Adion  was 
ever  yet  maintained,  which  is  Proof  enough  againft 
it  by  the  Opinion  of  Littleton  upon  the  Statute  of 
Wards.  Therefore  Judgment  was,  That  the  Plain-' 
tiff  (ball  take  Nothing  by  bis  Writ. 


Sir  nomas  Clarges  againil  Rowe. 

s 

crfcbyanoffi-  /^ASE^  and  declares,  that  he  is  and  always  was  a 
£^^p5^^  Proteftant,  ^perdiverfos  Anms  hath  been  and 

6.c.3»iod.a6.  is  a  Deputy-Lieutenant  of  the  County  of  Middle- 

fSowCTMo,  fi^*  ^^^  ^^^  ^^  ^^^  ^'■^^y  Council  of  Ireland^  and 
ft5o.  tempore  propalationis  verborum  fequentium  ftbod  for 

N^*i  Lut.  Member  of  Parliament  for  Chriji-Churcb  in  Hamp- 
4%i.  *^  JhirCi  and  that  the  Defendant  falfo  &  malitiofe^  to 
^^«*y  »*^7.  make  him  lofe  his  faid  Offices,  and  alfo  his  Elec- 
a  sidk  694.  tion,  faid  to  A.  one  of  the  Ele£lors,  and  to  divert 
^Ld.  Ray. 812.  others  of  them.  He  is  a  Papift^  whereby  he  be- 
1  Strange  617!  camc  fubjeft  to  the  Laws  againft  Papifts,  and  hath 
jiLd.Ray.  loft  his  OfHces,  and  was  put  to  great  •  Expence 
3 Viifon  181.  ^0  prove  his  Innocence,  and  upon  Non  CuL  and 
a  B!nck,Rep.  iQo/.  Damages,  it  was  moved  in  Arreft  of  Judg- 
^^♦*p  ment  by  Jeffsries^  that  the  Words  are. not  s^ion- 

*^  '  able,  for  which  he  cited  2  Brozvnl  166.  Ireland 
ver/us  Smithy  and  2  Cro.  484*  Tajburghh  Cafe. 
But  after  divers  Motions  pro  &  con.  the  Plaintiff 
had  Judgment  by  the  whale  Court.  And  JVynd- 
ham  and  Charlton  held,  that  to  calHa  Common 
Perfon  Papift  is  aftionable  in  Refpeft  of  the  Penal 
Laws  againft  Papifls ;  more  efpecially  at  this  Time 
'  juft  after  the  Popifh  Plot,  for  it  is  dangerous  as  to 
their  Perfons  to  be  reputed  a  Papift,  in  Refpedt  of 
Affaults  bv  the  Rabble,  and  Words  are  no  other- 
wife  aft ionable  than  in  Refpeft  of  the  Scandal,^ 
Damage,  and  Danger  they  fubjed  a  Perfon  to. 

North 
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North  and  Levinz  held  it  not  adionable  to  call  a 
Comoion  Perfon  Papift,  but  that  it  was  adlionabie 
to  call  Officers  Papifts,  and  that  in  Refpe£t  of 
their  Dignity,  and  the  Danger  of  lofing  their  Of- 
fices, of  which  Papifts  in  mo(t  Cafes  are  not  capa- 
ble ;  and  Words  may  be  adkionable  in  Refpeft  of 
Officers  of  Dignity,  and  who  are  interefted  in  the 
Adminiflration  of  the  Governtnent,  which  are  not 
adionable  in  the  Cafe  of  Common  Perfons,  3  Cro. 
195.  Sir  WilUam  Walgrave*%  Cafe ;  2  Cro.  561.  Sir 
John  Harper  verfus  Beaumont ;  ibid.  2oa.  Style  zz, 
23.  Hammond  verfus  Kingfmily  3  Cro.  50a.  Sty. 
363,  364.  Het.  167,  1 68.  Upon  which  Judg-. 
ment  was  given  for  the  Plaintiff. 
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The  Mayor,  SheriSs,  Citizens  and   Commonalty   * 
of  Norwich  againft  Johnfon. 

Gty  of  NorwicbyX  pICHJRD  JOHNSON^   Executor Dcdaradon  in 

to  wit.         S         oi  the  Tefta.nent  of  IVilliarn  Cooke  Waftc.  ^ 
was  fummoncd   to  anfwer  the  Mayor,  Sheriff^,  Citiaens  Statitut  atmcc-n- 
and  Commonalty  of  the  City  of  Norwich^  for  that,  whereas,  ?f  jy.  ^''.'^^j. 
it  is  provided  by  the  Common  Council  of  the  Lord  the  6  £1/  i.^.  5. 
King  of  England^  that  it  (hould  not  be  lawful  for  any  Per-  i^  Ed.  i  f.  14. 
fon  to   commit  Wafte,  Sale,    or  Deftrudion   of  Lands,  *°^*''^''''*' 
Houfes,  Woods  or  Gardens  to  them  dcmifed  for  Term  of"        '  ^*  ^' 
Life  or  Years ;  the  faid  Executor  of  Houfes  in  Norwich., 
which   the  Mayor,   Sheriffs,    Citizens  and    Commroaalty 
for  the  Time  being,  the  ♦  Predeceffors  of  the   faid  now    ♦p.  22. 
Mayor,  Sheriffs^  I'itizens  and  Commonalty  of  the  City 
aforefaid,  demifed  for  a  Term  of  Yeiars,  committed  Wafte, 
Sale  and  Deftruftion,  {a)  to  the  Diflierrfon  of  the  faid  now  (a)  Tbest  H. 
Mayor,  Sheriffs,  Citizens  and    Commonahy  of  the  City  3»  '•  »3  ttath 
aforeCiid,  and  againft  the  Form  of  the  Provifwn  aforefaid,  ^t'^'^L^**^* 
&c.     And  whereupon  the  faid  now  Mayor,  Sheriffs,  ^^' j^^tl  Lcn  aJjuJg' 
tizens  and  Commonalty  of  the  City  aforefaid,  by  fohn  td good  wtiwt 
IVefthorpe  their  Attorney,  fay  that  whereas,  they  the  faid  tbis  Word. 
PredecrlTors  of  the  faid  § ow   Mayor,   Sheriffs,  Ci tizens. pj^^B^  j^5^ 

D  2  -  and  note  (i.) 


I 

iy  the  irifif  Aa  and  CoBimonaky  of  Urn  Citjr  afbroCiid ».  up9fii  the  ift  IHj 
8  Geo.  X.  e,  a.  oi  Jpril^  ifi  th^  Year  of  our  Lord  1658}  by  a  ceruia  In* 
ihi  PrimiUge  of  ^^oiMtt  nwwjc  at  thc  City  of  Norwicp  afore&idf  between 
fai^'lT'  t  *«'^  *^  '*»^  Mayor,  Sheriffs,  Citizens  and  Comnionalty 
mmy  Suit  or  Mo^  of  the  City  aforefaid,  by  the  Names  of  the  Mayor,  She- 
tion  to  obtain  am  fiflsy  Citizens  and  Commonalty  of  the  City  of  Norwich 
i^umaioHor  Qf  ^^  Qjjg  pj^fi^  jind  the  faid  iVilUam  Ckoktj  by  thc  name 
Z^upr^  of  Wiaiam  Cookty  Citiaen  and  Alderman  of  Nvrwkb^  of 
ir<;^tf.  the  other  Part^  which  other  Part  of  which  Indenture 

fealed  with  the  Seal  of  the  faid  William  Cooiiy  the  faid  now 
Mayor,  Sheriffs,  Citizens  and  Commonalty  of  Norwich 
aforefaid,  bring  into  Court,  the  Date  whereof  is  the  fame 
Day  and  Year  aforefaid  ^  had  demifcd  to  the  faid  William^ 
one  Barn  and  Clofe  of  Pafture  with  the  Appurtenances  in 
Norwich  aforefaid;  except  all  Timber  Trees,  called  Pel- 
lings,  growing  and  being  upon  the  Premiilesy  other  than 
fuch  as  were  feared  and  dead,  to  have  and  to  hold  the  fsud 
Barn  and  Clofe  of  Pafture  with  the  Appurtenances,  unto 
the  feid  fFiUiam  Cooic,  from  the  Feaft  of  St.  Aftchael  the 
Archangel  then  next  enfuing  the  Date  of  the  faid  Inden** 
tute,-  tfntil  the  full  End  and  Term  of  Thirty-one  Years, 
from  that^Timo  next  enfuingi,  and  fully  to  be  compleatad 
and  ended ;  by  Virtue  of  which  DemUe^  the  faid  William 
into  the  Tenements  aforefaid,  with  the  Appurtenances  as 
aforefaid  demifcd,  entered  and  was  thereof  poflefled ;  and 
the  faid  William  within  the  Term  aforefaid,  of  thc  Tene- 
ments aforefaid,  as  aforcfeid  poflefled,  died,  to  wrt,  atA^r- 
wich  aforefeid,  after  whofe  Death  the  faid  Richard^  as  thc. 
Executor  of  the  Tcftamcnt  of  the  feid  William^  inta  the 
faid  Tenements  with  thc  Appcntenances  entered^  and  was 
and  as  yet  is  thereof  poflefled  i  and  fo  being  poflefled  there* 
of,  thc  fatd'  Executor  made  Wafte,  Sale  and  Deftru^on,^ 
in  the  Tenements  aforefaid   with  the  Appurtenances  as 
aforefaid  demifcd,  to  wit  in  proflrating  one  Barn  thereof^- 
of  thc  Value  of  One  Hundred  Pounds,  and  m  taking  and 
carrying  away  the  Timber  and  Roof  of  the  fkid  Barn  5  and 
alfo  in  cutting  down  fix  Ports,  everyone  of  fhem  of  the  Va- 
lue often  Shillings  Parcel  of  thc  Tenements  aforefaid  vriA 
#  p    A  ^      tht  Appurtenances  above  demifed,  ♦  and  in  taking  and  car- 
**    *    rying  away  them  in  like  Manner,  to  the  Difheri^n  cf  the- 
oK.>c»2>  faid  Mayor,  Sheriffs,  Citizens  an  J- Commonalty  of  the  (aid 
City,  and  againflv  rfie   Form   of  the  Provifion  aforefaid, 
whereby  they  fay  they  are  prejudiced  and  have  Damage  tO' 
thc  Value  or  1 3c/.  and  thereupon  they  prodircc  their  Suir^ 

^'^  A«* 
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And  the  bid  Rkhard  by  Thmds  BalflM  his  Attorney,  Plea  in  Bar. 
co«MS  Md  <tefend8  the  Pofxrc  and  Injury,  when,  &c.  ^nd  That  w.Coolw 
feith^batthe  faid  Mayor,  Sheriffs,  Ck'izctii  and  Common-  f^^^' 
aity  et  the  City  aforefirid  ought  net  to  have  their  Adion  Defendant  it 
afordaid  ugainft  him,  becaufe  he  faith  that  the  faid  H^i/liam  not  his  Admi^ 
Ooie  in  hia  Life-timc,  by  Virtue  of  the  Demife  aforefaid,  '*^^™?\*°'* 
in  the  Declaration  aforefaid  abovementionedj  into  the  Te-  1^*^^^  wcwnot 
nements  aforefaid  in  the  faid  Declaration  in  like  Manner  men-  affigned  to  him 
tiened,  with  the  Appurtenances  entcred'and  was  thereof  pof-  cither  by  W. 
fefled ;  arid  fo  being  thereof  poflefled  the  faid  fTtltiam  Cooh  ^?  ?^ 
afterwards,  to  wit,  upon  the  firft  Day  of  Decembtr^  in  the  ^^   »n>«™tor, 
Vear  of  our  Lord  1666,  at  Norxvich  aforefaid,  died  inteftate^ 
no  Tcfhwnent  by  the  faid  William  Cooke  In  Writing  or 
otherwfle  howfoevcr  being  compofed  or  made ;  and  that 
after  ^S^t  Death  of  the  faid  WtUiam  doke^  Admintftration 
of  the  Goods  and  Chattels  which  were  the  faid  H^tlBanC% 
a«  fhe  Time  of  tiis  Death,  or  of  any  Part  thereof,  to  the 
bid  J2/VAi7rJ  never  was  committed;  and  the  &td  Richard 
lurther  faith,  that  the  Term  of  Years  in  the  Dechration 
aferefaid,  above  fpcciSjJ,  or  any  Part  of  the  fiiid  Term  or 
any  Rtghf,  Tide,  or  Incereft  in  the  Tenements  aforefaid, 
with  the  Appurtenances,  or  any   Part   thereof,  of  to  the 
iime  or  any  Part  thereof  by  the  faid  ff^lHam  in  his  Life- 
time, or  by  any  Adminiftrator,  or  Adminiftrators  of  the 
Goods  and  Chattds  which  were  the  faid  9Filliam*%  at  the 
Time  of  bis  Death,  or  of  any  Part  thereof  after  fhe  Deatft 
cif  the  (aid  WtUimHy  to  the  faid  Richard  in  no  Manner  >va^ 
or  were  affigned,  conveyed  or  made  over,  and  this  he  is 
ready  to  verify;  wherefore  he  prays  Judgment  if  the  faid 
Mayor,  Shcrtte,  Citizens  and  Commona)ty  ought  to  have 
their  A£i(on  aforef&id  againft  him,  &c. 

And  the  faid  Mayor,  SheriiiV,  Citizens  and  Common-  Replicatioo, 
tky  of  the  City  afbrefatd,  fay  that  they  by  any  Thing  be-  ^[^S^^i^.^;^. 
fare  altedged,  ought  not  to  be  precluded  from  having  their  ^the  Pr^ffci 
Adi^On  aforefaid  againft  the  faid  Richard'i  becaufe  they  fay  as  Executor /# 
that  the  faid  Richard  after  the  Death  of  the  faid  fFtlSam/^  ^rt. 
Codke  as  the  Executor  of  his  own  Wrong  of  the  faid  W/- 
Uam  Cooke  ittto  thet  Tenements  aforefaid,  by  the  Mayor, 
Sheriflfe,  Cicirens  and  Cotilntonalty  aforefaid,  the  Prede- 
cefers  of  die  faid  now  •  Maydf,  Sheriffs,  Otizens  and    ♦  P.  34, 
Commonalty  of  the  City  aforefaid,  to  the  faid  WiMiam 
Cooki  as  aforefaid  demiled,  entered,  claiming  the  Term 
aforefaid  ;  and  by  Virtue  thereof  was  pofleffed,  and  as  yet 
is  pofleffed  of  the  faid  Tenements  aforefaid,  with  the  Ap- 
purtenances for  the  Tdm  aforefaid,  as  the  Executor  of 

his 


Demtirrer. 


Joinder. 


CoDtinuance. 


•  r 

Michaelmas ,  %^  Cbarlis  fl. 

his  own  Wrong  of  the  faid  WiUiam^  dtid  the  6!d  'RUiarJ 
fo  being  thereof  poflefled»  the  faid  Hichard  coramjn^d 
Wafte,  Sale  and  Deftru^on  ir|  the  £iid  Ttsnements  with 
the  Appurtenances  as  the  faid  Nfayor,  Sheriffs,  Citizens 
;ind  Commonalty  of  the  City  aforefajd,  abpve  againft  htm 
have  declared,  and  this  they  are  ready  to  verify  s  wherefore 
becaufe  the  faid  Richard  ;ibove  hath  confejjed  the  Wafte, 
Sale  and  Deflrudion  aforeiajd,  the  (aid  Mayor,  Shertfii, 
Citizens  and  Commonalty  aforefaid,  pray  Judgment,  and 
their  Damages  by  Occafion  of  the  Wafte,  Sale  and  De- 
ftryd^ion  aforefaid  to  be  adjudged  to  them,  &c. 

And  the  faid  Richard  faith,  that  the  faid  Plea  of  the  faid 
Mayor,  Sheriffs,  Citizens  and  Commonalty  of  the  City 
aforefaid  above  by  replying  pleaded,  is  not  fufficientin  Law 
to  maintain  them  the  faid  Mayor,  Sherifis,  Citizens  and  Qont- 
monaity  of  the  City  aforefaid,  to  have  th^ir  Adion  afere^- 
faid  againft  the  faid  Richard^  and  that  he  to  the  &id  Plea 
in  the  Manner  ^nd  Form  aforefaid  pleaded  bath  no  Necef- 
fity,^  neither  is-  \\g  bound  by  the  Law  of  the  Land  to  anr 
{vfcTy  and  this  he  is  ready  to  verify  \  wherefore  for.  want 
of  a  fufficient  Replication  in  this  Behalf,  the  faid  Richard 
prays  Judgment,  and  that  the  faid  Mayor,  Sheriffs,  Citi- 
zens and  Commonalty  of  the  City  aforefaid,  may  be  prfiy* 
eluded  from  having  their  ASion  aforefaid  againft  him,  &c. 

And' the  faid  Mayor,  Sherifis,  Citizens  and  Comnionalty 
pf  the  City  aforefaid,  becaufe  that  they  in  their  Plea  afor^ 
faid,  above  by  replying  have  alledged  fu^cient  Matter  in 
Law  to  maintain  them  the  faid  Mayor,  Sheriffs,  Citizens 
and  Commonalty  of  the  faid  City  to  have  their  Adion 
aforefaid  agajnft  the  faid  Ricbqrdy  which  Matter  the  faid 
Richard  doth  not  deny,  nor  to  the  fame  in  any  wife  anfwer, 
but  altogether  doth  reftife  to  admit  the  verification  thereof, 
they  the  faid  Mayor,  Sheriff^,  Citizens  and  Commonality  oiF 
the  faid  City  pray  Judgement  and  their  Damages,  by  Oc« 
cafion  of  the  Wafte,  Sale  and  Deftrudion  aforefaid  to  be 
adjudged  to  them,  icQ*  And  becaufe  the  Juftices  here 
will  advife  themfelves  pf  and'  upon  the  Premifes  before 
they  give  theif  Judgment  thereupon;  therefore  Day  is 
gfven  to  the  Parties  afprefaid  here,  until  from  the  Day  of 
St.  Alichatl  in  three  Weeks,  to  hear  their  Judgment 
thereupon,  becaufi?  that  the  faid  Jiiftices  herp  t^ereupoii 
not  as  yet,  &c. 


Afayei 
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•  Mayor    and    Commonalty   of  Norwich  ^agatnft    *  P.  ^S* 

John/on^ 

m 

S,  C.  3  Mod.  90.     I  Show.  242,     2  Show  457. 
Lex  Teft.  523.     Comb,  y, 

HT/iSTE  aeainft  the  Defendant,  as  Executor  of  w>fteagajnft* 

rr      ^     t  jji^  T       r      r  'Tort  Exccutw 

Looke^    and   declares   upon  a  Leafe  tor   31  of*  Term. 
Tears  made  to  Cooke^  and  that  he  died  and  the  » ^-c^- "o» 
Defendant  being  Executor  to  Cooke  entered,  and  J^Ler.  147, 
did   Wafie :  The  Defendant  pleaded,  that   Cooke  154. 
died    iiiteftate,  and  that   Adminiftrator  was  not  |  cha.'Rep. 
granted  to  him,  nor  the  Term  afligned   to  him  257- 
by  Coo^Cy  or  any  Adminiftration  of  Cooke.     The  -J  ^^*^  '^^' 
Plaintiff  replied,  that  the  Defendant  after  the  Death  a  Vent.  179* 
of  C^oi^  entered  as  Executor,  and  did  the  Wafte.  ?  ^^^- ^^r 
Upon  this  the  Defendant  demurred,  and  Baldwin  i  vent.  349. 
argued  for  the  Defendant,  that  one  could  not  be  ^°J,J^' 
a  lort  Executor  of  a  Term,  for  no  Man  can  ap-  veW.  137. 
portion  his  own  Wrong  ;  but  if  a  Man  enter  tor-  Cro.  El.  joa, 
tioufly    he   is  a  Diffeifor,   and  not    a   Termor,  3  j^coa.  T9S. 
In  KtyL  Rep.  Sorter  ver/us  Swetman^  *tis  doubted  OAdb.  2t^, 
even  m  an  ASion  of  Debt  for  Rent  refervefl  up-l^^^j^^^^' 
on  a  Leafe  for  Years,  whether  one  can  be  a  /or/ 1  roI.  Ab.  919, 
Executor  of  a  Term ;  which  though  it  be  admitted,  ^l{^\^ 
yet  it  cannot  be  fo  in  Wajle^  which  is  founded  up-  carthew  ti6. 
on  a  Penal  Statute,  whereby  the  Action  is  given  J  comJo'^*^' 
de  domibus  dimiffis^  and  here  is  no  Leafe  to  the  a66. 
Defendant :  And  that  a  tortious  Entry  makes  the  P«cmiD  ms. 
Party  a  Diffeifor  in  Fee,  though  he  claims  a  par-  \\  vinerAb, 
titular  Eftate  only,  was  cited  2%  AJf,  i\.  g  H.6.  a»^ 
20.*.    Dyer  i  24.  b.     14/^.8,  18.    Co.  Lit.  127,*^^"^*' 
Baldoc  for  the  Plaintiff  cited  Stephens  ver/us  Cart  in 
this  Court  in  the  Time  of  Vaughan  Chief  Juftlce, 
wherein  it  was  held  by  JVylde  and  Archer  Jufticcs, 
that  Debt  Uc^  againfl  an  Executor  de  fon  tori  of  a 

Term. 


*^«*«f/€9*»  3a  C%<#  ft. 

Term.     Tyrril  contra.      Sed  per  f^augian;    If  a 
Stranger  enter  and  pay  no  Rent,  he  is  a  Difleifor  ; 

Intent  or  his  Entry.  Ei  q^ornatur.  But  after- 
wards upon  Confideration  of  the  Books,  Judg- 
ment per  tptam  Ciir'  was  given  for  the  Plainuff: 
For  in  the  Cafes  cited  there  wa^  uo  particuhir  fef- 
tate  pr  Term  in  ejje^  and  the  Claim  of  the  Tort- 
Fefor  cannot  create  a  p^tticul^  ^A.?^^9  9Pd  fQ 
apportion  his  own  Wrong,  but  of  Neceffity  he  is* 
a  Pifleifor  in  Fee ;  becauie  there  i$  no  particular 
qr  other  Eft  ate  ih^  ejfe.  But  in  the  Cafe  at  |j^i: 
^  R  3^»  there  was  a  rightful  Terrp  in  ejfe^  and  he  in  *^  Rcr 
verfion  cannot  maintain  Trefpaf§  during  the  Tjerm, 
and  therefore  it  is  reafonable  that  he  (hould  have 

•  .  •  •  •  . 

his  Remedy  upon  the  Contr^a^  ^igainft  him  that 
claims  to  be  in  by  the  Contraft.  And  Mo.  Pt 
126.  it  fecms  to  be  admitted,  that  there  may  be  a 
Tort  Executor  of  a  Term.  . 


Hutcbinfon's  Cafe. 

PincictiriUby  ZJUTCHINSON  2XiA  hh  Wife,  flie  being  aii 
an  Infant  vaca-  tafant  of  1 6  Years  old,  levied  4  Fii\e  of  tha 

^^ru'^rrtr.  Wife's  Land,  and  paid  the  King's  Silver,  and  the 
1  Satk,337>  faid  Fine  was  cqmpleat  and  exemplified.  But  up- 
Iswcri.^.  ^^  Complaint  by  the  Remainder-Man  in  Fee 
X  cruifc  59I,    next  after  the  Eftatjc-Tail  of  the  Wife,  the  Huf* 

^^n-tbe  Fi^e  u  ^^^  ^^^  W^^^  ^^^^  brought  into  Court  i^y  Rule^ 
m^treverju  zTi^  examiucd  J  whereby  the  levying  of  the  Fine 
^^ri^alTufi  ^-?^  ^^^  Infancy  appeared,  ajid  the  Father  and 
T^eTn/ier^    Motfaer  of  the  Infant  came  into  Court,  and  prayed 


U 

tc 
cc 


«« Iw'-"^'^  ^^^  ^^^^  °^ig^^  ^^^^  '  A^4  Maynqrd  their  Coun- 
1  Q^xit  1 1 1,  f^l  infilled  that  the  Fincj^  the  Icing's  Silver  being 
111,  113, 114.  paid,  ought  not  to  bp  vacated.  But  upon  View 
$bep,Touch.6  ^^  ^  Record,  Hill.  4.  Jac.  u  I^aU  70-     B^rpom\ 

Cafe  ^ntere^  ^.^P^g  ^^  ^^\%  pf  ''^^^  ^^  King's. 

Silver, 
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silver,  where  fuch  a  Fine  was  vacate,  and  upon 
the  Information  of  North  Chief  Juftice,  and  R(h 
kinjon  CbMf  Prothonotary,  that  there  are  divers 
.other  Precedents  in  Court  of  fuch  Fines  vacate 
notwithftanding  the  King's  Silver  paid,  and  the 
Fines  perfcftcd,  the  Court  now  vacated  this  Fin^ 
and  caufed  the  Exemplification  to  be  brought  into 
Court,  and  delivered  up,  and  ordered  him  in  Re- 
verfion  to  profecute  an  Information  againft  the 
Commifiio^erg  who  took  the  Conu&nce  of  the 
Fine.  But  note,  the  Vacate  was  entered  quoad 
\k^  WUc  only  :  And  Trin.  34.  another  Fine  le- 
¥^  by  Sir  R^frt  Maffam  asd  his  Wife,  ai^  In- 
(^ft^  w,as  v^c^kU  fqr  the  fajae  Caufe. 


•  BiHftlj  ?gainft  Clark/on.  ^  P.  37^ 


^RES-PiMS  for  breaking  his  Clofs  called  the  Difference  t»«rr 

^    Baik  and  the  Hades   and  cutting  his   Grafs,  j;^*;;J^,7^ 

and  carrying  it  away%     The  Defendant  difclaims  Miftake. 

any  Title  in  the  Lands;  of  the  Plaintiff,  but  fays 

that  he  hath  a  Baik  and  Hade  adjoining  to  the 

Baik  and  Hade  of  the  Plaintiff,  and  in  mowing 

his  own  Land  he  involuntarily  and  by  Miftake 

mowed  down  fome  Grafe  growing  upon  the  Ba^k 

and  Hade  of  the  Plaintiff,  intending  only  to  mow 

the.  Grafs  upon  his  own  Balk  and  Hade^  and  car-  ai]^  1.0.  i6, 

tied  the  Gra/i,  ^-e-  qua  eft-  eadem,  &c.     Et  quod  !J^;  g^^^^ 

tmte  cmanatiouem  Brew  he  tendered  to  the  Plaintiff  doth  not  appear 

ax.  in  Satisfa6Uon,  and  that  2x.  was  a  Sufficient  ?®j^^^*** 

Amends.     Upon  this  the  Plaintiff  demurred,  and  5  Bac.  Ab.  33. 

had  Judgment ;  for  it  appears  the  Faft  was  vo-  i^j^  ^*''* 

lontaiy,  iuid  his  Intention  and  Knowledge  are  not  5  o>i^  i^ 

traveiiable ;  they  cannot  be  knowp.  ^'^^f  pio««j«w 

.  3  "*•  3^ 

6  Term  Rep« 
II. 

Mayor 
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Mayor  and  Commonalty  of  London  againfl:  Hunt  iu 

the  £xchequer-Chamben 

S.  C.   I  Danvers  769.  pi.   i.    2  Danvers  429. 

CttflomofXtf*.  fi'RROR  of  a  Judgment  in  B.  R.  in  AJfumpfii 
**^?*'  ^«8^-         brought  by  the  Mayor  and  Commonalty  againft 

age  for  all  •  •  P        .  -'       ,  /      ,  .        r         ^    ^  '     '^     i 

Ooodft  broiis:ht .  ^^'^^  wherein  they  declared  or  a  Cuitom,  that 
intothcPort.    they  and  their  Predeceffors,  Mayors,  &c.  have 
103.  *P*^®''  had  of  every  Mafter  of  a  Ship  )>d.  per  Ton  for 
1  Lev.  37,97.   every  TonofCheefe  brought  from  any  Part  of 
I^urr  *r4oi.  -England  to  the  Port  of  London^  ab  oriente  de  Lon^ 
aWiifQn9j. '  doH-bridge^  Xvi  the  Name  of  Weighage,  and  the 
^,'J^^^^-    Defendant  being  Mafter  of  a  Ship  had  brought  to 
the  Port  of  London  fo  many  Ton,  which  at  the 
Rate  aforefaid  came  to  fo  much,  and  had  not  paid 
it ;  and  upon  Non  AJfumpfit  Verdidl  and   Judg- 
ment for  the  Plaintiff.     Upon  which  Hunt  the  De- 
fendant brought  a  Writ  of  Error,  and  two  Errors 
were  ailigned  ;   1 .  That  the  Action  lies  not  againft 
the  Mafter,  for  the  Duty  is  due  from  the  Mer- 
chants Owners  of  the  Goods.     2.  That  there  is 
no  Confideration  here  for  the  Duty ;  for  this  is 
•  p.  ry^     only  in  the  Nature  of  a  *  Toil-ihrougby  which  is 
not  due  without  Confideration,  22  AJs,  5S.  and 
the  River  is  a  Common  Highway.     But  the  Judg- 
ment was    affirmed ;    for  firft  the   Mafter  is  in- 
trufied  with  the  Goods ;  he   hath   Recompence 
Maficrofa      from  the  Merchants  for  the  Portage  ;  he  is  rbfpon- 

fil^ri^'Duf  of"  ^^^'^  ^^^  ^^^"*'  ^^^  *^***  ^^  charged  for  the  Duty  ; 

a^ship..  ^^^   and  indeed  it  would  be  infinite  to  fearch  out  the 

Owners  of  the  fcrveral  Goods  :  Befides,  the  Goods 
are  in  the  Cuftody  of  the  Mafter  j  he  brought  them 

into 
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info  Port,  and  therefore  fhall  be  charged,  adly. 
The  ConfiJeration  is  fufficient ;  he  had  the  Liber* 
ty  of  bringing  them  into  Port,  which  is  a  Place 
of  Safety,  an4  therefore  implies  a  Confideratioa 
in  itfelf,  and  Cotton*^  Rec.  678.  the  Mayor  and 
Commonalty  of  London  have  the  View  and  Cor- 
rcftion  of  the  River  of  Thames  by  Stat.  E.  4.  and 
HilL  ^^  &  34.  the  Judgment  was  a|Ermed. 


*       f 


Hilary 
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IN   THP 

THIRTT-THTRD  AND  THIRTY-FOURTH 
YEARS  OF  THE  REIGN 

■ 

OF 

CHARLES  11. 


In  the  Common  Pleas. 


Hatdy  againft  Gildings 


wantof Pledges  ^ASE  for  Words  by  Attachment  of  Privilege. 
wneoM^h^  1  ^^e  Defends^it  demurred  upon  the  Declaration 
Demurrer  and  for  Want  of  Pledges;  and  it  was  argued  for  the 
ST"'  PlaintiflF,  that  Want  of  Pledges  is  but  Form,  and 
4  Anne,  c  i6.  that  they  may  be  found  at  any  Time,  pending  the 
I  w.c.  ,o.  Plea.     TV/If.  9  E.  4.  PL  37,  i8  £.  4.  9  Hut.  92. 

Sed  perCur*.  This  is  Subftance,  i  Cro.  Wolfe  verfus 
Hole-,  Alfo  the  Defendant  hath  demurred  fpeciaily 
for  this  Caufe,  and  the  Plaintiff  having  now  joined 
in  Demurrer,  and  thereby  put  it  upon  the  Judg- 
^  ment  of  the  Court,  though  otherwife  Pledges 
might  be  found  at  any  Time  pending  the  Plea,  yet 
they  cannot  be  found  now  after  the  Demurrer 
joined,  but  Judgment  muft  be  given  for  the  De- 
fendant; yet  afterward,  by  the  Importunity  of 
Counfel,  the  Declaration  was  mended,  and  Pledges 
entered,  upon  Payment  of  Cofts, 

RanSal 


0^ 


HiUry,  53  CkdrUi  U. 


Randal  agaitift  Btiis. 

T\EST  for  Rent  refer ved  upon  a  Leafe  of  Lands,  Bii^mtteu^cc; 
"^  Part  Copyhold,  and  Part  Freehold.    The  De-  ^^JSJj^*^ 
fendant  pleaded  Evidion  from  ali  by  the  tytvUee/ott  ss- 
of  the  Lcffor,  Father  of  the  Plaintiff,    The  Plain- 
tiff replied)  prof e/iMfkio  th^t  he  was  not  evicted  from 
the  Lands  Copyl^ld,  pro  flaeh^  dkitj  that  the  Free- 
hold wa&  intailed,  and  therefore  the  Devife  void. 
The  Defendant  traverfed  the  Imai),  and  Iffue  thete- 
upon,  which  was  found  for  *  the  Plaintiff^  and   •  P.  40. 
Verdid  for  the  whole  Rent :    And  now  it  was  1  saik.  4,  94, 
moved  in  -Arreft  of  Judgment,  that  hefe  was  aj^d'iu  6a/ 
Difcontinuance  as  to  the  Copyhold,  and  the  Iffue  *     *    ^'     * 
upon  Part  only,  and  yet  Vcrdift  for  the  whole 
Rent,  and  it  may  be  the  greater  Part  of  the  Land 
was  Copyhold,  and  lb  the  Defendant  is  charged 
for  the  whole  Rent,  and  yet  had  only  the  leffer 
Part  of  ibe  Land,  and  fo  the  Iffue  immaterial,  atkl 
not  aided  by  any  Statute.    It  was  agreed  the  Rent 
iffiie&  out  of  the  whole  Land,  as  well  the  Copy- 
hold as  the  Freehold,  according  to  5  Cro.  CoIUks 
verfits  Harding.    But  the  ^cater  Part  of  the  Juf-  inft.  35  h.«- 
tices  held  this  Difcontinuance  was  cured  by  the^^^-^^- 
Statute  of  52  H.  8.  as  1 1  Co.  HigderCz  Cafe.     Bat- 
tery againft  two;  Difcontinuance  as  to  one  is  cured 
by  a  Verdift  againft  the  other ;  fo  here  a  Difconti- 
nuance as^  to- Part  of  the  Land  is  cured  bv  a  Verdift 
as  to  the  Rdtdue:  And  this  Iffue  is  not  an  imma- 
terial, but  a  good  Iffue  as  to  Part;   whereupon 
judgment  was  given  for  the  Plaintiff,     Fidcpoflea  Po^^ 
Graves  verfits  Morley^  all  put  in  Iffue,  Jury  dmit 
Part,  ilL 


Thomas 
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Tbomai  againft  Nichols. 

^t/jhToSe  T'^^SPJ^^  for  entering  his  Clofe,  and  fpoiling 
rfthe Com.'  •?"  Gj-afs  pedibus  ambulando^  and  taking  and 

monen,  mixed  driving  his  Bcafts  to  Places  unknown,  fo  as  they 
^%t  t  ~*^'d  not  be  replevied.  The  Defendant  pleaded, 
fcter  them.      that  the  Place  where  is  a  IVafte  Parcel  of  his  Ma- 

\l^'  '^*'  "o^  *^d  ^^^^  ^^^  S^^fts  <^f  the  Plaintiff  were  there 
intermixed  with  the  Beads  of  Strangers,  which 
had  no  Right  there,  and  becaufe  he  could  not  fever 
the  Beads  of  the  Plaintiff  from  thofe  of  the  Stran- 
gers he  drove  them  all  together  to  a  Pound  within 
the  IVaJle  to  part  them,  and  there  fevered  them, 
and  drove  the  Strangers  Beads  out  of  the  Wafte, 
and  left  the  Beads  of  the  Plaintiff  in  the  fi^afte. 
The  Plaintiff,  quoad  the  Plea  as  to  the  Entry  inta 
his  Clofe,  demurred,  becaufe  it  amounts  but  to 
the  general  Iffue :  And  quoad  his  Plea,  as  to  tak- 
ing and  driving  the  Beads,  he  prefcribes  for  Com- 
mon and  fays,  that  immediately  after  the  Defen- 
dant  impounded  his  Cattle,  the  Plaintiff  requefted 
him  to  deliver  them  to  him,  which  he  refufed,  and 
•  P.  41.  'after  drove  them  to  Places  unknown.     *  Phe  De- 
Day  and  Pbce  fendant  rejoined,  and  maintained  his  Bar,  abfque 
T^:!'TtT^,.'^^,9^^d  die  fer  loco  alledged  by  the  Plaintiff,  the 
,  a  Saunders  295.  Plaintiff  immediately  after  the  impounding   re- 

queded  the  Defendant  to  redeliver  them ;  upon 
which  the  Plaintiff  demurred,'  and  it  was  adjudged 
that  this  Traverfe  of  the  Day  and  Place  in  the  Re- 
Trajerfc  muiti.y^/;j^^;.  was  ill^  alfo  that  it  is  multifarious,  and  the 
1  i^'I^'x^i,  Defendant  fhould  have  traverfed  fome  fingle  Point, 
aoi.  307.  and  not  fo  many  Things  together ;  2.  The  Repli^ 
JsaMdm'so.  cation  was  ill,  for  the  Plaintiff  ought  to  have  ira- 
a  Mod.  68.  verfed  the  Bar,//'/,  either,  lird,  that  the  Defen^ 
T^ofL  49.         ^^^^  jjj  jj^j  j^^^g  jj^^  Beads  in  the  tVaJle  after  the 

Severance ;  or  adly,  that  he  might  have  fevered 

them 
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■ 

them  without  impounding ;  or  3dly,  de  injuria  fua 

propria  abfque  tali  caufa^  and  then  the  Defendant' 

upon  this  liTue  mud  have  proved  a  Neceffity  of 

impounding.     3.  It  was  refolved  by  all  the  Juft ices* when  thcLoM, 

prater  Charlton^  that  the  Bar  was  good  without^^^f;^'^;^^ 

alledging  Cuftom  to  drive  in  the  Common;  for  from  the  WaUe, 

the  Lord  or  any  Commoner  feeing  a  Stranger's**""^' 

Beads  there  may  impound  or  drive  them  out  of 

the  Common  without  Cuftom ;  and  to  fever  theni 

from  the  Beads  of  the  Commoners,  if  it  cannot 

otherwife  be  done,  may  drive  them  and  the  Beads 

of  the  Commoners,  together,  to  a  convenient  Place 

to  feparate  them.     But  where  the  Ufage  is  at  cer-^ 

tain  Times  of  the  Year  to  drive  a  Common  for  View^ 

if  the  Beads  of  Strangers  are  found  there ;  or  if 

the  Common  be  over-charged,  in  fuch  Cafe  the 

Party  mud  prefcribe,  and  (how  the  Cudora ;  but 

here  in  this  Cafe  the  Beads  of  Strangers  were  feen 

in  the  Common,  and  that  was  fufficient.    4.  It  was  Matterunoantv 

refolved,  that  the  Bar  being  entire,  though  thej^,'^^^^?^'" 

Plea  quoad  entering  the  Clofe  and  pedibus  'ambu-  other  fpecUi 

tando  be  no  more  than  the  iJ:eneral  Iffue  being  his  ?^*""  i°^^ 

-ri_  •     t     '         !•••        i*-ir«i  m  the  fame  Pica 

own  Act,  yet  it  being  here  joined  with  ipecial  isgood. 
Matter  of  Judification  in  one  entire  Plea,   it  is  Hobart  295. 
good. 


Cole  againd  Shallet. 

QOVENANT  xx^on  a  Charter-Party,  whereby  the  one  covenant 
Mader  of  a  Ship  covenanted  to  fail  the  fird  fair  j*  ^7^^' 
Wind  to  Barcelona^  and  that  his  Mariners  fhould  tKcr  covenant ' 
attend  with  his  Boat  to  rclade  the  Ship  there,  and  i"  ^^f  f*™« 
that  then  he  would  return  with  the  fird  fair  Wind  1Ld.Ray.114. 
to  London^   and  would   unload  and  deliver  the  *  launders  153. 
Goodsw     The  Merchants  covenant  to  pay  him  (o\°j^^'    • 
much  for  Freight,  and  fo  much  per  diem  during  Pougiaf6S4.. 

his 
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*  P.  43.  hit  Stay  tfae^e,  ahd  the  M4(t«t  bf^lit  ^  this  A£. 
tion  for  th6  Money  due  tb  hith  for  th^  Ffdght,  dhtf 
fbr  the  Demurrage^  and  declared  that  he  failed  ^i% 
the  fitft  &ir  Wind^  atKd  fo  btt  aiccofding  tb  th^  Af- 
ticle^.  The  Defeiidant  ^uoad  th«  Fi^dght  pleaded^ 
that  the  Ship  did  not  return  dire&ly  to  LbfUhh^  but 
vent  to  Alicant  and  Tat^ier^  and  niadi  divers  D£- 
viatioBfi,  by  tirhich  the  Goods  ^fftxt  fpoil^.  AaiL 
quoad  the  Demurrage,  that  that  v^as  Occafl^oinfid  by 
the  Negled  of  the  Mariners  to  attend  v^itb  their 
Boat  to  relade  the  Ship.  Hereupon  the  E^laintiflT 
demorred;  Et  per  iotam  Curiam  Judgiii^iit  tfas 
given  for  th^  Plaintiff  j  for  thg^nvfftirirt#jj  ^r^ 
mutual  and  reciprocals  U'b^T**"P^"  ^^^  \Wi\l  ^ 

Breach ^^£i^"^  f^^Y.SMM  'ft.^^  ^^  *^"*  '^*hh  y  ^^jl 

vas  jBst  .ffUBaL,  M,cL^hi?rflosf  rhtf  nnit  anr  ptf  aidable 

iinJBajjof  the_^oth^  ;  hut  eacJLJCsQTtjtJi-l^iu^^c- 
tkjjp  to  r^over  againiFHie  jQJth«  xbtCffltalin  T>a- 


ii^nnz  1^,17.  mage  he  fuflyng^^,  ?i>H  fn  it waaj^djudged  if/VA  it 
Gf/.  2.  JB.  A  /Vi/^r  Tbompfon  &  Noil. 


Hilary,   33.  and  34  Charles  IL 


Lord  Gorges  again  (I  Gote^  Efquire. 


l>eWi)Sft!6Tr       Lndon.  7  CT'HOMAS  GOREj  late  of  JUerton^  in  the 


fbrail'Ef(fa^. 

Vid«£lU^'EiitJr. 

60. 

3  Morgan  Wd. 

t-Milldlftfi. 
lift  iTv^-'* 


w,7-     -  *  ,  - 

tptuiu  3-*    County  of  ^/V/j,  Efquire,  late  Sherifl^of  the 

Goimty  of  WtitSy  w«  attached  to  atifvi^er  Richard  Gorg€s^ 
Lofd  Odrgis  irt  the  Kingdom  of  Ifelttnd^  of  a  Pka  of 
Trcfpafs  upon  the  Cafe,  fsfr.  .And  whereupon  the  faid 
Richard  by  ff^illlam  Hayes  his  Attorney  complahi9>  that 
whereas  one  Thomas  Packer^  of  AJhUyy  in  the  County  of 
^//i  aforefaid,  Yeoman,  on  the  ift  Day  of  O^ahery  in 
thcf  33[d  Year  of  the  Reign  of  the  faid  Lord  the  now  Kixigv 
&r«  at  jf/hley  aforefaid>  juftly  was  indebted  to  the  faid 

Richard 


tbrl^vl  hfmiPf  <^  f^f^^  fpt  Ki)9  Arrf^rs  of  Rest  pf 

by  tb^  &iit  ^V&or^  fa  tbeikid  T^wpmx  IMiM-f  i^at  Tm9 

49miM-    And  wl^erq^s  th9  &id  Hi^bfH^d^  fqr  tl)«  olMainim 

^  bjs  De!«  ^roTfiM,  tp  wir,  in  tbf  Tvm.  of  tbc  H^ 

Tfini^^  in  ^«  334  Yew  rf>wftUcin  ihe  due  Maimer  pr<?- 

6ft)»tf^o«(  of  (^0  QoMf(  pf  ^  (iud  ^Kord  tbe  ICii«  of  tho 

A^DOh  hAT^  JP  wife  J^t  W^Jlmnfiny  in  fhc  CpunC^  fA  ifi4^ 

^fi9h  *  /c«i»i|>  Writ  ^  ibe  *XfOrd  th^  Sing  pf  f^^wi  tfrf   ♦  P.  43, 

r^m4i^^iHm  S«aiftft  the  M  ?>ftw«y  ftKk^^  to  the  Oien 

.Sl^r^r  ^ ^^S<M  i»(wf*id  dirf4te^t  fcy  which  Writ  ^hf^iaid 

L?r<J  irhp  Ki^  ^^«  6*4  rJi^  Shpriff  cpwuumdod  thj^i  ha 

ibc^4  (4ic^  lb«  &id  Ti^Wfx  4f  hie  ^ofdd  be  foiuul  in  hit 

B^iiivrift,  ^  l»>m  ihoirfd  ffiWy'  k«w>  fo  th»t  h^  (hould 

bvp  to  flWy  ^frrfl  **  J^ftic^ps  of  thp  feid  I^^ird  the  Kirig 
bfl^  tp,  wit,,  at  Wi/bmnft^  ^foTfftid,  from  the  Daiy  rf  St. 

i^mpb  19  .fifteen  P?jr»  rt^n  ow  ««nfeiffg,  to  apfwcr  the 

f^gicb^^  of  fiPi^a,  \vih?f3|fof4.  with  Force  and  Arms 
^^kfp  {iMf^^lpfe  oif  the  4u}  f^k^d  at  yCAAy,  and  other 
WrPOg^te.-him  4*4  tp  fhsegrqitPamage  pf  ^h|C  ff^id  ^b^ 
^  jWd  «?wft  <^  P^ac^  of  the  f^d  fiord  the  now  King, 
V|d  ^fo  |o  anCvKef  tP  i\i^  iaid  Rick^rd  i^ccprdipg  to  the 
Cjiftpffi  pJF  {he  .faidCp4^Tt  of  the  Beach,  la  a  certain  Plea  of 
P^b^  ¥pPP  ^  Denuuvi  pf  Three  HMpdred  Pounds,  and  that 
U  ibptdd  have  here  (h;^  VVrit,  w)iich  Writ  the  faid  Ricb^rd 
pro^lit^d  with  lotention,  that  the  faid  Riebard  upon  tha 
Appearance  of  the  faid  Thomas  to  be  made  in  the  (aid  Court 
herp  uppn  die  jle^ujrn  pf  the  lard  Writ#  Ihpuld  declare 
a^nft  the  (kid  Tbomt^f  among  odier  Things  in  a  Plea  of 
Pd^  for  ^he  £ud  Two  Hundred  and  Fifty  Pounds,  to  be 
W?!ifx^  pa  |he  faid  JLukard  by  tl^e  laid  Jbomas  fo  as 
s|^^d  tb!»n  du^ ;  find  the  faid  Writ  th^  faid  Richard 
afterwards  ^nd  before  the  Rf  turn  ^hereof,  to  wit,  uppn  the 
14A  b^f  pf  0£kbir%  In  the  33d  Ye^r  afpreiaid,  at  4/blif 
atore&id,  to  the  i^id  Thomas  Gore  then  beiM  Sheriff  of  the 
County  of  ^/Tf  delivered,  in  the  Form  oTLaw  to  be  ex- 
ecuted* by  Virtue  of  which  Wjrit  the  faid  Thmas  Gorg 
S&erwards  and  before  the  Return  thereof,  to  wit,  upon  the 
14th  Day  of  O^QbfTy  in  the  33d  Year  .;|foreiaid,  at  Jfl^ 
aforeCnd,  [the  (aid  Tbofnas  Gore  then  being  Sheriff*  of  the 
County  pf  IVibs  afore(aidJ,  the  faid  Thomas  Packer  took 
aoj  arreiied;  and  him  the  faid  Tbomaf  Packer  then  and 
d^e  by  Virtue  of  that  Writ  in  his  Cuftody  h^  and  de- 
tttped:.  neverthelefs  the  ^id  Thomas  Gore  npt  igporsmt  of 
Part  IIL  £  the 


/^ 
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the  l^remifles^  but  the  Duty  of  his  Office  of  Sheriff  of  6m 

County  of  ^//i-^iforefatd  lightly  regarding,  and  contriving 

and  fraudulently  Ihteilding  the  (aid  Richard  in  this  Behalf 

unjuftly  to  oppreis,  and  to  obftru6l  him  in  obtaining  hia 

Debt  aforefaid,  afterwards  to^  wit,  upon  the  2tft  Day  of 

Oa$Ler^  in  the  33d  Year  aforefaid,  [the  laid  Thomas  Gwrt 

then  being  Sheriff  of  the  County  cf  ff^lts  afol-efaid^j  the 

faid  Thomas  Packer  being  under  the  Cuftody  of  the  faid 

Thomas  Gore  for' the  Caufe  aforefaid,  at  Londsn^  in  the 

y^  Parifh  of  the  BUffii  Mary  of  the  Arches^  in  the  Ward  of 

P.  44,    Qfg^  out  of  his  *  Giiftody  wherefoever'he  wouM  did  pernptit 

Ztu  ntienprrf'^iy  to  go  and  efcapc,  without  any  Security  for  the  Appearance 

Ip^^m^nt^  of  the  fai'd  Thomas  in  the  (aid  Court  hcrc^  according  to  the 

p^mStjumem,    Comi^and  of  the  faid  Writ  by  the  bkA  Thomas  Gore  taken 

ntech  itfetm]    or  had,  and'againft  the  Will  of  the  (aid  Richardy  [the  faid 

m^tHbai^BeeH  Richard  then  or  at  any  Time  afterwards  not  being  fatisfied 

4BM!Ah.  10   ^^^  ^'^  T>tht  afore(aid  orfor  any  Part  thereof,] .  wl^cby  the 

Thi  AIiigati9»   &id  Rkhard  'is  entirely  hindered  and  deprived  of  recoverj* 

4f.m9  Security    ]hg  and  obtaining  his  Debt  afore(aid,  and  forafifouch  as  die 

tahmfums  tobt.  f^jd  Thomos  Packer  after  his  Eicape  aforefaid  hath  concealed 

aSie^Xb. %Aj  '^'w^fc^  ^^  ^**  withdrawn  and  as  yet  withdraws him(elf 
'  to  Places  to  the  faid  Richard  entirely  unknown,  fo  that  die 
faid  Richard  by  .any  Procefs  of  the  Law  could  not  nor  as 
yet  cannot  again  take  or  arre(t  the  faid  Thomas  Packer^  the 
bid  Richard  is  Very  likely  to  lofe  his  Debt  aforefaid ; 
whereupon  he  faith  that  he  is  injured  and  hath  Damage  to 
the  Value  of  300/.  and 'thereupon  he  produces  his  Sult^ 

&Ci  •  ^ 

Plea.  '    And  the  faid  Thomas  Gore  by  John  Atkins  his  Attorney 

7^*^*^r     <^^hies  and  defends  the  Force  and  Injury  when,  faTc,  and 

vnrit*^rcf!    ^^^  ^^^^  *^  ^^»^  Richard  ought  not  to  have  his  Adion 

cued  out  o£  his  aforefaid  againft  him ;  becaofe  he  faith  that  well  and  true  it 

Cuftody  whUft  is  that  the  faid  Richard  profecuted  out  of  the  faid  Court  of 

u  o»/**^*  the  faid  Lord  the  King  of  the  Bench  here  to  wit,  at  tyeft- 

^  *  minfter  aforefaid,  the  (aid  Writ  of  the  (aid  Lord  the  King 

of  Capias  ad  refpmdendum  againft  the  faid  Thomas  Packer^ 

[he  the  (aid  Thomas  Gore  then  being  Sheriff  of  the  County 

of  Wilts  aforefaid],  and  that  he  the  faid  Thomas  Oore  by 

Virtue  of  diat  Writ  the  faid  Thomas  Packer  took  and  ar- 

refted,  and  had  in  his  Cuftody  as  the  faid  Richard  above 

hath  alledged}  but  the  faid  Thomas  Gore  further  faith  that 

after  the  taking  and  arrefting  of  the  faid  Thomas  Packer  in 

thel^>rm  tforefaid,  and  in  bringing  the  faid  Thomas  Packer 

to. the  common  Gaol  of  the  (aid  County,  at  Forherion 

'  Anger^  in  the  faid  County;  and  before  he  came  totbe&id 

Gaol, 
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Gaol,  to  wit,  upon  die  laid  20th  Day  of  OMer^  in  the 

77(1  Year  afordaid,  at  Blackbeath^  \n  the  faid  County  of 

Jribi^  one  Robtrt  Packer^  pf  id^tn  Keynes^  in  the  (aid 

County  ci  JVUis^  Yeoman,  John  Hill^  of  Gnat  Beiwyn^ 

in  the  laid  County  of  fVUis^  Huibuidman,  Francis  Hilly 

xS  AtarU^nugb^  in  the  faid  County,  Butcher,  Jatbmy  HiUj 

of  Marli^m^hy  in  the  faid  County,  Butcher,  and  Stephen 

Sullen^  of  Aiarlbereugh  aforelaid,  in  the.  laid  County,  La*    *  P.  45* 

bourer,  with  Force  and,  Arms  in  and  *  upon  one  Nathaniel 

Bayfy^  then  the  BaililF  of  the  faid  TTfmnas  Gore,  then  She- 

riflF  as  aforefaid)  who  by  Virtue  of  die  Warrant  of  the  laid 

Sheriff  then  was  condu^ng  the  faid  TTwnas  Pacierf  then    . 

tcing  in  the  Cuftody  of  the  faid  Sheriff,  co  the  Gaol  afore- 

faid,  made  an  Aflault,  and  the  faid  Thomas  Packer  out  of 

the  Cuftcxiy  of  the  faid  Nathaniel^  and  out  of  the  Cuftodv 

of  hifxi  the  faid  Thomas  Gore  then  being  Sheriff  as  aforefaid, 

then  and  there  refcued,  and  caufed  to  go  at  large,  againft 

the  Form  of  the  Statute,  &r.  and  to  the  grear  Damage, 

Vc.  as  well  of  the  faid  Thomas  Gore  as  of  the  faid  Nathaniel^  Tivwdu 

without  this  that  the  (aid  Themas  Gore  permitted  the  faid 

Tbmsas  Packer  to  efcape  out  of  the  Cuftody  of  the  faid 

Thmsas  Gere  in  the  Manner  and  Form  as  the  faid  Richard 

jbove  by  declaring  hath  alledged,  and  this  he  is  ready  to 

verify ;  wherefore  4ie  prays  Judgment  if  the  (aid  Richard 

.ought  to  have  his  A6tion  aforefaid  againft  him,  Vc.  Demuirer, 

And  the  (aid  Richard  (aith  that  the  (aid  Plea  of  the  (aid 
Thomas  above  in  Bar  pleaded,  and  the  Matter  in  the  fame 
contained,  are  not  Sufficient  in  Law  to  preclude  the  faid 
Richard  from  having  his  A^on  afore(aid.  agaiilft  the  (aid  . 
Tbomasy  and  that  be  to  that  Plea  in  the  Manner  and  Form 
.aforelaid  pleaded  hath  noNeceffity,.  neither  is  he  bound  by 
the  Law  of  the  Land  to  anfvirer;  and  this  he  is  ready  to 
verify:  wherefore  for  Want  of  a  fufficient  Anfwer  in  this 
Behsuf,.  the  faid  Richard  prays  Judgment  and  his  Damages 
by  Reafon  of  the  Premtdes  to  bt  adjudged  to  him,  &r,       Jointe. 

And  the  faid  Thomas  Gsre,  becaufe  that  he  above  hath 
alledged  fuifici^nt  Matter  in  Law  to  preclude  the  faid 
RicMrd  from  having  his  Adion  aforefaid  againft  him, 
wbrch  he  is  ready^to  verify ;  which  Matter  the  (aid  Richard 
doth  not  deny,  nor  to  the  fame  in  any  wife,  anfwer,  but 
altogether  doth  refiife  to  admit  the  Verification  thereof, 
prays  Judgment,  and  that  the  faid  Richard  may  be  precluded 
from  having  his^  Adion  afore(aid  againft  him,  (!fc*  and  be* 
.caule,  i^e. 

E  2  Lord 


I 
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*  p.  46.  *  I^ord  Oorget  againll  Cou-^ 

t 

<n  ctie  for  aa  pJSE  «gaiiift  die  SberiflF  fi^r  an  Efcaff  upoa  mejki 
A^tpi^W-  Proeefs.  The  DcfendaHt  pleaded  a  Rtfcue. 
tai,  not  byiiig  The  Haintiff  demvrred^    And  ifais  was  Tefolyed  a 

c^Im^  KP^^  ^^^  *^  *^  Aaioa  upon  an  Axreft  t)y  mefnc 
BdierN.p.isa.procera;  not  upon  an]&xecuiiQn  accordixig  to  ^ 

J.^b!1S'».  O*'-  ^J'  V^cA^  Prpiry  and  lumfy.  Tb«  Ei^wp- 
Mote  («}•  don  was  takea  jto  the  Plea,  that  it  does  not  ihew 
the  Refeue  wm  returned ;  who^eiipon  Curia  advi* 
fare  "vuk ;  but  after  it  was  jrefolved  to  \ft  good 
enou^,  and  Judgment  for  the  Defendant }  and 
Hilf  ^d  MounsagUe's  Cafe  27  Car.  %•  J3.  i?*  were 
cited  tp  be  fo  adjudged* 


Nervin  againft  Munns^  &c.  Executor  of  Ftmusu 

CoYcnant.  that  /^OFJ^NANf*  And  declares  upon  a  Feoffment 
SJtly  Thig  ^f  Laod,  wherein  thcTcOator  covenanted,  f. 
by  him  done  he  That  xiotwithftandii^  any  Thiiig  by  him  done  10 
F^^Md*that  ^^  contrary,  he  was  fisifcd  in  Fee^fiinple,  or  ia 
he  hath  good  Fee-Tail,  without  any  Condition  or  Ltmitatioti  to 
!^f  n^  ^^\  determine  his  Eftate.  2.  That  he  had  full  Power 
!l!i^ orthefiune  and  good  Authority  to  fell  it.     3.  That  the L^inds 

cf^Ei  ^^^^  ^^^  ^^  ^^  Incumbrances  made  by  him,  l^U 

cro!  cir?*X  Father,  or  Qrandfather :  And  4.  Tbe  faid  Ftnem 

496-  coveoanted,  that  the  Feo&e  Should  enjoy  a^nfl 

OmiynsR^'    all  PeHoHS  claiming  under  him,  his  Father,  or 

xSi.  Grandfather ;  and  declares  that  the  Teftator  had 

np  Power  to  fell.    The  Defendant  pleaded,  that 

the  Teftator,  notwiihftanding  any  Thing  by  him 

done,  had  Power  to  fell.    The  Plaintiff  deqiurred ; 

and  now.  upon  Argument  it  was  admitted  by  the 

whole  Court,  that  all  the  Covenants  are  diftinA 

and 
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aad  feftf sd  $  and  ^r/^  Ch.  Jttftice  befd  the  fieeond 

Co? enaoc  *  abloLutCt  ^nd  not  reftraiacd  by  Tbinrs 

dime  by  bkn  in  the  firft  Covenant^  Qi^  by  himi  bis 

Fsiberi  or  Grandfatbn^  at  in  CrtK  Car,  Qrayford 

mirfus  Crayfardj  Covenant  that  notwitbftanding 

any  Thing  by  him  done  he  waa  fdfed  in  Fee,  and 

that  there  waf  no  *  Reverfion  in  the  Crown*  and   *  P*  47* 

that  it  was  of  the  yearly  Value  of  300/.  ftr  ann. 

^ch  is  diftind  and  abfol^ute  ^  and  Sennet* 9  Cafe. 

Caters  (res  Jujiiciarii  contra  \  Though  the  Cove-  Cro.  ei.  9. 
nant«  are  diftind,  yet  the  firft  two  Covenants  are  SSu^fSTbi 
fynonymoud,  and  of  the  fame  Nature,  for  if  he  taken  diftiaft, 
was  feifed  in  Fee,  he  had  Power  to  fell,  and  when  ;^°^52f 
by  the  firlVCovenant  he  covenants  againft  his  own  other. 
Ads,  it  cannot  be  intended  that  immediately  by 
another  Covenant  to  the  fame  £ffe£t  he  would  C0f> 
venant  agaioft  all  the  World.     But  in  the  Cafeif 
citedy  the  Covenants  are  of  divers  Natures,  and 
concern  different  Things,  although  relating  to  the 
£atme  Land ;  and  the  two  fubfequent  Covenants  in 
this  Cafe  are  particular  and  limited,  and  there£[Mrri 
the  middle  Covenants  fliall  not  be  conftrued  indfp 
finite  and  general.    Sed  adjornatur. 


Holt  againft  the  Bifhop  of  WinchefUr^  ^c, 

&UARE  Impedii\  upon,  fjpecial  Pleading  the  Cafe  smuPtefibii 
"V^  was :  One  and  the  fame  Petfon  being  P«J^fo^5^J^°^ 
of  the  Church,  and  feifed  in  Fee  of  the  /^dvow-  Hdrihaiipre- 
fott,  died  ;  and  who  flbould  have  the  next  Prcfen-  ^^^  ^ 
tation,  whether  it  belonged  to  the  Heir,  or  to  the  poft.  $9*  377» 
Executor,  was  the  QuelHon  upon  a  Demurrer*  ^5* 
For  it  was  objected,  that  the  Advowfdn  defcended  a  Bbc.  Ab^^I'r^i 
not  to  the  Heir  till  after  the  Death  of  the  Anceftor,  o^MMphia  m, 
and  that  by  the  Death  of  the  Anceftor  the  Church  "^' 
was  void,  and  the  Avoidance  thereby  fevered  and 
vefted  in  the  £xecutor.    Bait  the  whole  Court 

upon 
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upon  the  firft  Argument  held  and  adjudged,  tha# 
the  Heir  (hould  Have  it  in  this  Cafe,  hi  the  De« 
fcent  to  the  Heir  and  this  Fall  of  an  Avoidance 
to  the  Executor  happened  all  in  one  Inftant;  and 
'vvhere  tvo  Titles  concur  in  one  Inftant,  the  mor^ 
Elder  Right  fliall  be  preferred ;  as  is  the  Cafe  ot 
Jointenants,  the  one  devifes  his  Part,  if  the  Title 
of  the  Devifee  and  of  the  Survivor  fall  in  one^In* 
flant,  the  Title  of  the  Survivor  being  the  Elder 
Right  fliall  be  preferred. 


•  P.,48.  •  Waodcrtft  againft  Thomson. 

TretfmSkikgiuitcrfRESPJSS  for  taking  his  Gelding  at  Cattmen 

cS^T'wd***       '^  ^^-  N^foI^9  and  driving  and  impounding 
mpoaiidiDg  in  him  at  a  Place  unknown,  fo  that  he  could  not  be 
A^uS     replevied.     The  Defendant  juftificd   as  Damage 
the  Statute,     feafant  en  fan  Frankunement^  and  that  he  impound- 
ed him  at  Carrow-Ably  within  three  Miles  of  the 
Place  where  he  took  him ;    the  Plaintiff  replied, 
that  Carrow'Ably  is  in  the  County  of  the  City  of 
Norwich^  and  not  ill  the  County  of  Norfolk.    The 
Defendant  demurred,  and  contrary  to  the  Opinion 
of  Uortb  Ch.  Juuice,  it  was  adjudged  by  the  other 
three  Juftices  tor  the  Defendant ;  for  at  Common 
Law  a  Diftrefs  might  be  drove  out  of  the  County, 
2  hjl.  106.  and  the  Statute  of  Mariborougb,  Cap. 
fri^,i^cha.x.4.  and  1  &  2  Pb.  &  Ma.  i2,  have  prohibited  fuch' 
Rtftaii  465,  6.  liriving  upon  Penalties ;    and  therefore  he  that 
%  iBftr.cier.    would  take  Advantage  of  thefe  Statutes  ought  to 
*7'-.  do  it  by  Way  of  Ailion^  that  may  entitle  the  King 

to  a  Fine,  and  not  by  Way  of  Bar.  2  In/i.  1^1. 
DocJaret^at .  Alfo  this  Replication  is  a  Departure^  forthe  AQion 
CotnmonL^ij  foutidcd  upou  the  Common  Law,  and  the  Re- 
thcsmuu,  a  plication  would  make  it  good,  and  fopport  it  by 
Departure.       the  Statute'. 

4Bac  Ab.  123. 

Co.  Lit.  304.  a.    I  Levinz  8f ,  65.    Com.  Dig.  Title  Pletder.  f.*8. 

WelU 
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Wells  againft  CotterelU 

J3EPLEVTN  for  four  Cows.     The  Defendant  P»iferiptto  for 
^^  made  Conufance  as  Bailiff  to  J.  S.  Lord  of  ;Jfj^^^ 
the  Manor  of  D.  and  pleads  a  Cuftom  for  the  fent  of  Uie  Ho. 
Steward  with  the  Confent  of  the  Homage  to  make  "^l^^ 
By-Laws,  and  impofe  Penalties  for  good  Govern-  CamyntDig. 
ment  within  the  Manor,  to  be  forfeited  to  the  Lord  Title  Bye-Liw 
of  the  Manor;  and  a  Cuftom  to  diftrain  for  fuch  1itoU.Ab.365: 
Penalties;  and  that  the  Inhabitants  of  Ovington     ^ 
within  the  Manor  ufed  to  repair  a  Bridge  within     .  * 
the  Manor  for  the  Convenience.of  the  Commoners 
,who  have  Commoa  in  fuch  a  IVafte  wlibm  th'e 
*  Manor ;  and  that  at  a  Court  of  the  Manor  held    ^  V*  49* 
fuch  a  Day  the  Steward  with  the  Confent  of  the 
Homage  made  a  By-Law,  that  the  inhabitants  of 
Ovington  fhould  ^repair  the  Bridge  before  fuch  a 
Day,  under  Penalty  of  5/.  which  not  being  done, 
and  prefented  at  the  next  Court,  this  Diftrefs  was 
taken  upon  the  Plaintiff,  one  of  the  Tenants  pf  . 
Ovington :  The  Plaintiff  replied,  de  injuria  fua  pfo^.D*hjuria\  ftc 
pria  abfque  tali  caufa :  The  Defendant  demurred  j  ^;^^^g 
and  the  whole  Court  belides  Levinz  held  the  Re-  cufiom»  \^l.  * 
plication  good  without  any  particular  Traverfe.  ^* J'" 
But  Levinz  held  it  ill  and  multifarious,  becanfe  ^t^'^e. 
the  Conufance  contains  the  Title  of  the  Manbr,  »Liitw.  1348, 
the  Cuilom,  the  By-Law,  and  not  making  the  Nd.LvtF.4an 
Bridge.     Sedperomnes:  The  Conufance  is  ill ;  for4aS,. 
I.  It  is  for  the  Steward  to  make  the  By-Laws,  and 
the  Homage  only  to  confent ;   whereas  the  By- 
Laws  ought  to  be  made  by  the  Homage.     2.  To  By-Law  ought 
impofe  the  Penalty  upon  the  whole  Townfhip,  and  Towfcto^b«t 
to  levy  it  upon  oiie  particular  Perfon,  who  hath  by  HeadiUpt. 
no  Remedy  by  Contribution  ;  for  the  CommiJJioners 
of  Sewers  cannot  impofe  Perialties  by  TownJhipSy 
^\M  by  Headjhips:  And  therefore  Judgment  was 
given  for  the  Plaintiff. 

Eafter  . 


•  P-  so^  *  Eafter  Term, 
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In  the  Common  Pleas. 


Bud/on  again(l  Spier. 

Deien^tiii  T\EBT  upon  Obligation.  Tbt  Defendant  dt- 
jte^^t*.  ^^  manded  Oyer  of  the  Obligation  and  of  the 
Ptoit.   PiMBtiffCondition,  which  was  to  perforin  Articles^  and 

d«^*^^.  ^^^^  P'«*Js  *c  Articlesj  and  that  he  hath  per- 
tered,  tad  de^  formed  them.     The  Plaintiff  prayed,  that  the  At- 

Sbt*S^£?f"  f^^'?*  ™g^^  '^^  inrolled  iw  i6^£:  verhy  and  that  b<- 
s  &  9  wo^.  ing  done,  the  Plaintiff  demurred  generally^  and 


9Vt^£3n^i<xk^  for  the  Plaintiff;  for  perhaps  the  Plaintiff  might 
4TermKcp.    have  ailigned  his  Breach  in  thofe  Articles  which 
V^^^7i'       ^^  omitted,  of  which  Advantage  he  is  deprived 
by  this  Means.    And  Nortb  Chief  Juftice  remem- 
bered a  Cafe  in  B.  jR.  wherein  it  was  adjudged 
accordingly. 

Staitel 


H^ftitr  34  Cbarkf  It. 


Stawel  againft  Caune. . 

/JJSE^  and  declares,  that  he  is  and  always  was  a  Pa^^uiA  cfm 
Proteftattf ,  and  that  he  now  ii,  and  hath  been  j^^J^J^ 
for  feveral  Years  a  Deputy-Lieutenant  and  Juflice  LieaMi^; 
of  Peace  of  the  County  erf  Somer/et^  and  ftood  'o  J^'J^^^p*^*" 
be  elcded  Parliament  Man  for  Bridgwater,  and  (^^ nocDe^f^ 
that  the  Dftfeadant  malicieufly  *  intending  to  fcav  Lieoccmiit. 
dalife  him,  ami  procure  him  to  be  turned  out  of  ^jjl'^^jf'' 


hk  Offices,  and  hifider  hi&  being  cbofen  Burgeft  ciarfa 
of  ParHament,  faid  of  hltn,  He  is  a  Papifi,  and^^p*'*J^ 
faid  to  one  of  the  Eleftors,  Do  not  you  vote  for  bim^  ^  *  \* 
far  he  u  a  Papi^ :  Whereby  be  was  much  (canda* 
lifedy  and  in  Danger  of  lofing  bis  Offices.  Upoa 
mti  Ct9^.  a  fpeciaf  Verdid  found  that  the  Defen«- 
dant  is  not  guilty  of  any  of  the  Words,  praier- 
quam  hits  a  Papift:  And  they  found  that  he  is  and 
always  w^s  a  Pi'bteftant,  and  that  he  is  ana  for 
divers  Tears  haitb  been  a  Juftice  of  Peace,  and 
tbat  he  flood  Parliameat^Man  iot  Bridgwater;  and 
that  the  DefSendant  knowing  that,  maltcioufly,  iSt* 
Md  with  Intent  to  hinder  him  of  bis  Election, 

^  and  tt>  caufe  his  Remoiral  from  his  Office  of  Juftice 
of  Pigace,  fpoke  thefe  W^s  of  him.  He  is  a  Pa^ 
fijl.  But  they  find  tbat'he  was  not  then  a  Deputy- 
Lieutenant  :  And  now  upoa  the  Aril  Opaiing  of 
this  Cafe  the  whole  Court  was  of  Opinion,  that 

,  the  Word  Pi^ift  fjpoken  of  a  Juflice  of  Peace,  wifo 
by  the  Statute^  is  tmrufted  with  putting  the  Sta-^ 
futes  againfl  F^pifts  in  Execution,  is  adionable ; 
and  that  his  not  being  Deputy-Lieutenant  is  not 
material)  being  inferted  to  no  other  End,  but  to 
fliew  hii  Title ;  that  bit  beitig  JuHice  of  Peace  is 
fufficient,  aad  Deputy -Lieutenant  16  no  more  than 
Surplufage,  for  which  no  Damage  is  given :  and 
Judgment  was  git  en  for  the  Plaintiff,  as  it  was  in 

the 
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the  Cafe  of  Sir  Thomas  Clarges  aniea^  inhere  not 
proving  Part  of  bis  Title  was  alfo  ruled  not  to  be 
material. 


Hilary  32  &  ^^  Charles  II. 

Barrow  againft  HaggeU 

FMierfQii.  T  TERETOFORE  as  appears  in  the  Term  of  the 
XX  Holy  Trinity,  laft  psft.  Roll  1158^  it  is  thus  con- 
tained. Cumberland^  to  wit.  fflltiam  Barrow  Gende- 
man,  by  John  Patterfon  his  Attorney,  demandeth  sttainft 
Barbara  Hagget  Widow,  two  Mefluages  and  two  Acres 
5  Coice  Rep.  of  Meadow  with  the  Appurtenances  in  AmftapUth^  and 
%l'  the  Redory  of  AmftapUw  with  the  Appurtehances,  and 

alfo  all  the  Tythes  of  Corn  and  Hay,  annually  growing, 
'  increaiing  or  renewine  in  AmftapUtb^  of  which  Henry  Barr 

•  p^  g.^^    row  Gentleman,  the  Grandfather  of  the  faid  William  *  wa^ 
*    feized  in  his  Demefne  as  of  Fee,  and  fo  being  thereof. 
/  feized  after  the  4th  Day  of  Februarjy  in  the  27th  Year  cif 

the  Reign  of  the  Lord  Henry  the  Vlll.  late  King  of  Eng* 
landj  of  the  faid  Tenements,  tleSory  and  'fythes  with  the 
Appurtenances,  enfeoffed  John  f^auxy  £(q.  and  Humphry 
Gowtingy  Gent,  to  have  and  to  hold  to  the  faid  John  and 
Humphry^  and  their  Heirs  (o  the  Ufe  of  Jobn  Barrow^ 
Son  of  the  faid  Henrv  2nd  his  Heirs  Male,  which  the  faid 
y§hn  Barrow  ihouia  beget  of  the  Bodypf  ^<i?n<  Simpfony 
and  which  afcer  the  Death  of  the  faid  jobn  Barrowy  and 
of  Leonard  Barrowy  the  Son  and  Heir  of  the  faid  Jobny  by 
him  of  the  Body  of  the  faid  Jane  begotten;  to  the  faid 
ff^liam  as  the  Brother  and  Heir  of  the  laid  Leonardy  and 
the  Son  and  Heir  of  the  (aid  Jobn  by  him  of  the- Body  of  the 
faid  jane  lawfully  begotten,  ought  to  ddcend  by  the  Form 
Iriih,  10  Cw.  of  the  Feoffment  aforeiaid,  and  by  Force  of  a  certain  Sta- 
I.  SeCa.c.  I.  tute  for  transferring  Ufes  into  rofleffion,  made  and  pro-* 
vided  in  the  Parliament  of  the  faid  late  King  Henry  the 
VIII.  held  at  Wepmnfler  in  the  County  of  Middlefexy  00 
the  faid  4th  Day  of  Februaryy  in  the  27th  Year  of  his 
F^eign  aforcfaid,  &c.  And  whereqpon  the.  Cud  William 
faith,  that  the  faid  Henryy  ^e  Grandfather  of  the  faid  HCil^ 
liamy  was  feized  of  the  Tenements,  ReSory  and  Tythes 
afore&i'd,  with  the  Appurtenances  to'  his  Uemefite  as  of 

Fee, 


^^Jl^y  2A  Cbarla  II. 

Fee,  and  to  being  thereof  feized  afier  the  4th  Day  of  A« 
int^ry  in  the  27th  Year  of  the  Reign  of  the  late  King 
Henry  VIII.  to  wit,  upon  the  i6th  Day  of  OSI^hery  in  the 
4th  Year  of  the  Reign  of  the  Lord  Charles  the  I  ft,  late 
King  of  England^  of  the  faid  Tenements,  Rc<3ory  and 
Tyihcs  with  the  Appurtenances,  enfeoffed  the  faid  John  • 
Faux  and  Humphry  Gowiing  and  their  Heirs  to  the  l/l'e  of 
the  faid  John  BamrtV  the  Son  of  the  faid  Henry^  and  of  his 
Heirs  Male  which  the  faid  John  Ihould  beget  of  the  Bod^ 
of  the  faid  Jane  Simp/on^  by  Virtue  of  which  Feoffinent, 
and  by  Force  of  the  Statute  aforeiaid,  the  faid  Jchn  Bar^ 
row  W9»  ftized  of  the  Tenements,  Redlory  and  Tythes 
aforefaid,  with  the  Appurtenances  in  bis  Demefne  as  of 
i;  ee  Tail  and  of  Right,  .to  wit  to  him  and  to  his  Heirs 
Male,  by  him  of  the  Body  of  the  faid  Jane  lawfully  begot- 
ten, by  the  Form,  &c.  in  the  Time  of  Feace,  in  the 
Time  of  the  lat^  King  Charles  the  Ift.  by  taking  the  Ex- 
plees  thereof  to  the  Value,  &c.  and  from  the  mdjohttf 
the  faid  Tenements,  Redory  and  Tythes  with  the  Ap- 
purtenances defcended  by  the  Form  of  the  Feoffment,  &c. 
and  by  Force  of  the  Statute  aforefaid,  to  the  (aid  Leonard 
as  the  Son  and  Heir,  &c.  which  Leonard  was  thereof 
feized  in  *  his  Demefne  as  of  Fee  Tail  and  Right,  to  •  p^  ^m 
wit  to  hiin  and  to  the  Heirs  Male  by  the  faid  John  Bar^  *  ^^* 

row  of  the  Body  of  the  faid  Jane  lawfully  begotten,  by  , 

the  Form,  &c.  in  the  Time  of  Peace,  in  the  Time  of  the 
Lord  the  now  King,  by  taking  the  Explees  thereof,  to  the 
Value,  &c.  and  from  the  faid  Leonard  who  died  within 
twenty  Years  now  laft  paft,  the  Right  defcended  by  the 
Form  of  the  Feoffment,  &c.  and  by  Force  of  the  Statute 
aforefaid  to  the  faid  M/ill$am  who  now  demanded!  as  the 
Brother  and  Heir  of  the  faid  Leonard^  and  the  Son  and 
Heir  of  the  faid  John  Barrow  by  him'  of  the  Body  of  the 
faid  Jam  lawfully  begotten,  and  )^ich  after  the  Death, 
&e.  and  thereupon  he  produces  his  Suit,  &c. 

And  the  faid  Barbara  hj  James   Bird  her  Attorney  Inpirluiot. 
^Cometh,  and  faving  to  berfelr  all,  and  all  Manner  of  Advan- 
tages and  Exceptions,  as  well  to  the  V^rit  as  to  the  Count 
aforefaid,  prays  leave  ta  imparl  thereto  here  until  from  the  nhfttm  u  u 
I)ay  of  St.  Afichael  in  three  Weeks,  and  (he  hath,  txc.  mfitcUl  Impmr' 
The  fame  Day  is  given  to  the  faid  fVilUam  here^  &c.     At  ^^' 
which  Day  here  coraeth  ay  well  the  (aid  WUUtm  by  John  ^  ^^ 
Patterfon  his  Attorney  aforefaid,  as  the  faid  Barbara  by       '  * 
James  Bird  her  Attorney  aforefaid,  and  (aving  to  herfeff 
all,  &c.  prays  Leave  to  imparl  thereto^  here  until  the  Oc- 
tave 


tave  of  St.  Hilary^  smd  (he  hath,  &c.  At  which  D^jr 
here  cometh  as  well  the  (aid  fPtOiam^  by  /d^  Pattirfm 
hi&  Attorney  aforelaiJ,  ,a8  the  faid  Barbara^  bj  ^amn 
Hird  her  Attorney  albrefaid  $  and  the  iaid  H^Utant  prays 
that  the  Taid  Bartara  may   aarvrer  bis  Coimt  afore£u(^ 

Pks.  And  the  faid"  Barbara  by  Jamis  Bird  her  Attorney  afore-*' 

MoD-temnt.      f^y^  cometh  and  faith  that  the  cannot  reftore  the  faid  Tc- 

nemeats  and  Rectory  afore&id^  with  the  Appurtenances 

and  the  Fythes  aforefaid  to  the  faid  0^Hia?ni  becau£e  (he 

faith  that  Ihe  is  not  Tenant  of  the  (aid  Tenements  and 

Redory  'afore(aid^  with  the  Appurtenances  and   of  the 

Tythes  afore&id  as  of  Freehold^  nor  was  at  the  Day  of 

fuing  out  the  original  Writ  of  the  (aid  fyUliam  or  at  any 

Time  afterwards,  and  this  (he  is  ready  to  verify ;  where* 

jfore  (he  prays  Judgment  of  ttie  (aid  Writ,  &c. 

ReplicaiioD.      .    And  the  laid  fyilliam  (aith,  that  his  Writ  afqre(aid,  fsr 

alkdgcft  a  Fe-    the  Rea(bn  before  alled^ed  oudit  not  to  be  qua(hedy  be* 

cSi'^fiin^Ld    ^*"^^  ^^  ^^^^  ^^^  ^  ^^  Barbara  long  before  the  Day  of 

BMunuUu  the    ^«  f*^"^S  ^^^^  ®f  ^^  original  Writ  of  the  faid  It^/Iiamy 

Writ.  was  feiaed  of  the  Tenements^  Redory  and  Tythes  afore- 

(aid,  with  the  Appurtenances  in  her  Demefne  as  of  Fee, 

and  fo  being  thereof  feized,  of  the  faid  Tenements,  Reo» 

tory  and  Tythes  with  the  Appurtenances  before  the  Dajf 

of  the  filing  forth  of  the  faid  Writ,  enfeo(Fed  divers  Perfons 

^  P*  54*    to  the  (aid  *  ffuHam  unknown,  by  Fraud  and  Colldion, 

that  the  faid  H^lliam  (hould  not  have  Notice  of  the  Names 

of  the  Perfons  againft  whom  he  (hould  fue  out  his  Writ 

afore(aki,  of  fonnidon  in  defcenderi  and  the  (aid  WilUam 

further  (aith,  that  the  faid  Barbara  continually  after  the 

.Feoffment  aforefaid  made  until  the  Day  of  fuing  forth  xi 

the  original  Writ  of  the  faid  William^  to  wit,  the  20th 

.Dajr  of  January^  in  the  30th  Year  of  the  Reign  of  the  (aid 

Lord  the  now  King,  and  from  that  Day  continually  after^ 

wards  hath  perceived,  and  as  yet  doth  perceive  to  the  pro^ 

pec  UOs  of  the  (aid  Barbara^  the  KTues  and  Profits  of  the 

•     /        (aid  Tenetnents,  Re£lory  and  Tythes,  with  the  Appurten>- 

J  ces  now  demanded^  anif  this  be  is  ready  to  verify;  in 

which  Cafe^  the  faid  Barbara  ought  to  be  adjudged  T<- 

'   ';     *  oant  of  the  Tenements,  ReAory  and  Tythes  afore(aid 

''    ~  with  th«  Appurtenances  by  ttte  Form  of  the  Statute,  &c» 

.   Wherrfore  he  prays  Judgment,  and  that  his  Writ  aifore* 

(aid  may  be  adjudged  good,  and   that  the  feifui  of  the 

Tenc^ 


TeDcmentSy  ReAbry  and  Tjthcs  afordaid,  with  the  Ap- 
jwrtcnanccs  may  be.  adjud^d  to  biiQ*  te« 

Aq4  the  (aid  Barbara  faith  that  the  (aid  Plea  of  the  (aid  Demaner. 
WilU^  in.  Qiaintaipaiice   of  bi$  Writ  siforjcf^Jd^  above 
pleade^  and  the  Matter  in  the  fitd  Plea  contained,  are  not 
fuffickot  in  Law  to  cBaimam  the  >Vrit  afiMrdbid^  ag^ft  the  ^ 

(aid  Barhara  %m  tbfs  Foim  ^ifbrcfmd)  a»]  that  (lw.to  theiaid 
Flea  in  thr  Manner  and  poim  afore&id  pleaded.h^tb  bo 
Neccffiryy  neitber.it  i]ie  bound  by  the^av/of  the  X^wltp  . 
anfwer,  and  this  (he  is  r^y  to  verify ;  wherefore  for 
Want  •fa  fuffi^ient  Plea  to  |be  fajd  H^mam  in  ttiis  behalf 
the  ikid  Barbara  as  before  prajs  Judgment  of  the  Writ 
afbrelaid,  fcc. 

Ajd  the  (aid  jyUliam  .bacaufp  \tbat  he  above  hath  ai«  Jotader. 
ledged  fufficient  Matter  in  Law  in  his  Plea  aforefrtdab^ni 
by  replying  pleaded  in  Maintenance  of  his  Writ  aforefiiid, 
and  aJfo  of  his  Adion  afore(aid  againft  the  (aid  Barbara^ 
which  he  is  ready  to  verify ;  and  which-  Matter  the  faid 
Barbara  doth  not  deny,  nor  to  the  fame  in  any  wife  an- 
fwcTf  but  akc^pther  doth  ref^Cb  to  admit  ikp  verifica^n 
tbe;'eof,  ^  before  prays  Judgment,  and  that  his  Writ  afore- 
(aid  may  be  ac^udged  good,  and  that  the  feifii),  &c«  majr  be 
adjudged  to  him,  &c.  And  becaufe  the  Juftices  here  will 
advife  them(eive8  of  and  upon  die  Premifes  tforefaid|  &c. 
here  uadi  from  the  Day  of  £after  in  fifteen  Dvf^  to  hear 
their  Ju^mefit  thereupon,  bpcauie  that  the  ftid  Jufticea 
here  theceupoi^  not  a^  yet,  &c. 


•  Barrow  againft  HaggeU  •  jp.  55. 

tpORM^DON  en  dcfiender.     .Tenant  imparli,  NM-tomre 

and  after  pleaded  Non  tenure  de  touu  De-^J^j^i^,^ 
mandant  demvira  ;  and  per  totam  Curiam^  thia  is  geneni  b^^^ 
npt  plwdlJ)lc aft^r  general  Imparlance,  5  E.  3.  a.?J?J;%^/^^ 
41  E*  y  3  J.  though  it  was  objeded,  that  Non-yi^«i>' /» Ar 4^- 
tenure  de  ttna  gwcrally  is,  but  Non.tenure  of'^L^  ,, 
rart  is  not. 


Graves 
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,  .'        '     .  ■     '  •    • 

Graves  agaipft  Morley. 

J^^.   ^J^ESPASS  for  taking  the   Plaintiff's  Gown 

jnryfoonSM         and   Mantua.     Upon   not  Guilty^   a  Special 

te^'oS^"  Verdift  found,  that  the  Defendant,  as  Conftable, 

Amea39.  *     took  the  Gown  for  a  Tax  ;  but  found  Nothing 

i8Aik.^i79.as  to  the  Manrua  ;  and  the  Court  held  the  whole 

i  i^j^ge^  j^^  a  Difcontinuance  for  this  Caufe,  as  %  Cro.   133. 

Tingman  vcrfus  Starkey^  Debt  for  7/,  Jury  found 

debet  quoad  6/*  and  did  not  find  nil  delete  for  4be 

Refidue.     f^ide  antea  39,  Randal  verfus  Brecs^  and 

the  Difference. 

Lobly  againft  GildarK 

ouigatkm  hf  PSEBT  upon  an  Obh'gation  dated  the  33d  of 
•ttEx^torin  March^  24  Car,  a.  upon  Condition  to  pay 

anOUifaUao  loA  7'he  Defendant  pleaded  an  Accord  the  la(l 
of  hbTeftatonof  ^r/7,  3 1  Car.  z.  whcrcby  it  was  agreed,  that 
iMod!«»5.  ^^^  Defendant  (hould  give  the'Plaintiff  a  new  Sc* 
Cro.  c«r.D5.  curity  for  this  Debt,  and  for  another  due  to  him 
ut  ^sl  '^**^y  Obligation  likewife^  and  he  being  the  gxecu-  / 
I  Lnt.  466»     tor  of  the  Obligor,  and  the  Perfon  with  whom 

Hobart6S  60.^'^''  Accord  was  made,  gave  Security  purfuant  to 
Ctq.Ei.  304,  the  Accord  by  a  Bill  fealed  by  himfelf.  The 
'•  P*^  /;  ?'^^"^^^  demurred;  and  by  the  whole  *  Court 
ctQjL  Judgment  'was  given  for  the  Plaintiff;  for  one 
cro.  cir.  S5',  Obligation  given  in  SatisfadUon  of  another  is  no 
^9^  pjfcbargfe^  whether  grounded  upon  an  Accord,  or 

6  Coke  44!  not ;  for  the  Concord  does  not  mend  the  Matter, 
Co.  Lit.  ftt«.b.  and  yet  here  the  new  ( )bligation  binds  him  de  bo* 
BttU»'N  P.  '^'-^  propriis^  whereas  the  lirft  Obligation  bound 
»Sa.  him  onlv  de  bonis  Tejlatoris. 

1  Bac.  Ab.  45. 

5  Coke  f  17       4Mod.  SS.     7  Mod.  17.     xLd.  Raym.  iia,  566.    a  Wilf.  S6.    Com. 

Dig.  Accord.  A.  »•    1  Vioer  Ab.  128. 

* 

Trinity 
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IN  THE 


THIRTY-FOURTH  YEAR  OF  THE  REIGN  . 

*      OF 

CHARLES  II. 


Jn  the  Common  Pleas. 


,'    Lemun  againft  Fookn        ■.%■■■ 

'jSSlXMPSfT  againft  the  Defendant,  Executor  ^/.-*^ 
of  fValwin.    The  Defendant  pleaded  an  Ob-  ag«i3aa  e«- 

Bgaton  of  40/.  entered  into  by  the  Teftator^ii^tfrpi^'^oMi. 
infoliit*  and  no  AiTets  ultra  5/.  qua  nonfufficiunt  ^^gationtATabk 
fatisfaciend'dehi^frtdia'&adilfoner^^  St^SS!  J5* 

The  PlaintiflF  replied,  that  the  faid  Obligation  was  Swin.  457. 
upon  Condition  to  pay  20/.  at  a  Day  not  yet  come,  ^'nf  io?"  ^ 
And  upon  Demurrer  Judgment  was  given  for  the  1  Tem  itep.' 
Defendant;  for  the  Plaintiff  in  his  ^Replication  ^^o-^^^ 
does  not  fay  the  Defendiint  had  Affets  v/frj  the  »  bac.  a^  434. 
do/,  and  if  he  hath  not,  he  is  not  obliged  to  pay 
the  Plaintiff  his  Debt  upon  Ample  Contraft,  be- 
fore the  Debt 'due  upon  Obligation  payable  at  a 
Day  not  y^  come. 

Duncomb 


Triniijy  34  Charles  B. 


Duncmb  againfl:  Walter. 


S.  C  Sir  T.  Raymond  478,     1  Vcntris  370- 

Bzecntor  arrefti   jSSUMPSFT  as  AJJigtiee  of  the  Commiffioners  of 
^"ft^^;d       Baiikrupis,/dLt6of^St£,iiGaIdfmiib,v^^^ 
the  Will ;  not  in  upon  Non  AJfumpfit  and  a  Special  Verdid,  the 
^n^^        Cafe  was,  Sta/y  being  indebted  to  ff^alier  1 090/. 
Poft.  9>         by  Judgment^  and,  to  pthcr  Perfpnd  feveral  other 
iRoik  Ab.917.  Sums,  particularly  1  ooel.  to  one  Clerky  who  died 
and  made  one  Crew  his  Executor :  Crew  fued  out 
^  p.  58.    a  *  Bill  of  MiddUfex  agaiaft  &uUy  o  Novemb,  which 
was  before  Probat  of  the  ff^Ul^  which  was  not  till 
the  18th  of  N^vemhr;  and  Staly  was  arrefted  be- 
fore Probat,  /ctL  on  the  8th  of  November'^    and 
committed ;  and  the  fame  Day  that  the  Probat  was, 
fci/.  the  18th  of  November y  Staly  paid  the  looo/, 
due  xo  Walter  \  xt  does  upc  appear  whether  the 
Payment  was  before,  or  after  the  Probat,  but  it 

w;^  qppii  th^X;3knxe,xW.;  Afterwards  ^^-Cpminiflion 
of  Bwkrvtpt  was.Iv2ea  o)tf.ag(iiin(l^r^,  lamd  this 
iQPo/.  paid  to  W(iJlter  was  afligml  .by  tfcp  Cpjoar 
miflipn^rs  to  the J?i^inti^^  ^s  Part  of  ^i^Zj/y*^  Eft«^. 
In  thi9  Cafe  diyqr^  Pointy  w^re  apt  i^^aaiaiot^y 
agreed  on  by  ^h?  Cour^-.  J^ut  in  this  all  agreed^ 
JciL  that  ihp  Arr^ft  of  |$/4?y  by  th^  JEjwx;utor  be- 
fore Pro|>at  was  nptkgal^  quoad  If^(ilt^:  ?^  t^eu 
Sialy  coqld  not  ^eqpme  Bapkrupt  thf  8th  of  Ifo^ 
v^mb^rj  when  jH^  Arreft  was  ifijidc,  jwni  Walter^ 
txLi  good  as     and  (p  the  Paypi^c  to  Walter  good.    They  agreed 
^^  the     ^^^  between  the  P^riips^  /r/^  between  Qrew  ajod 
I  saik.  302.     Slaly^  the  Bill  q{  Middlycx  and  the  AtTQft  there-* 
dBK,Ab.4X5-  upon  before  Probat  were  made  good  by  the  Prp- 
bat  afterwards,  according  to  1  Roll.  Execut.  917. 
Ajp  £?^^cutor  fues  a  Writ  and  arrefts  a  Man  before 

Probat, 
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IVobat,  and  after  proves  the  Will ;  now  between 

them,  being  Parties,  all  is  made  good ;  but  here 

in  the  Cafe  at  Bar  it  (hall  not  prejudice  Walter  a 

third  Perfon  to  make  the  Payment  to  him  bad, 

which  had  been  good,  were  it  not  for  this  Arreft, 

which  in  rei  veritate  is  not  good  before  Probat, 

though  as  to  the  Parties  it  may  be  by  Uelatioii.  '•^''*'*  '^^' 

Note,  the  Words  of  the  Statute  are,  that  a  yLzaBytbe%xja,i. 

MTreRedand  imprifoned  fix  Months  (hall  be  a  Bank-  f*.  '^\  '*'^jf^ 

rupt  from  the  Time  of  the  firji  Arrejt ;  and  m  this  t-tMMwthspiU 

Cafe  &taly  was  arrcfted  the  8th  of  November y.  and  j^f^i'^'-^''*'" 

lay  in  Prifon  fix  Months.  Vide  Raym.  478. '    Error  *rhtjrifiBamk. 

upon  this  Judgment,  but  the  Judgment  affirmed. ''•0*'^'*'"^' 

i^mr.  370.  G^.3.  C.8. 


Rider  againft  FowU. 

O^ ROVER  for  120/.  and  upon  i\Fon  Culp.  arid  a  kTna^yM 
Special   Verdia,   the  Cafe   was.     Portman   a  ^^;^'^P'»;^» 
Goldfmith,  having  committed  an  A3:  of  fiank-totnotherofthe 
ruptcy  in  1673,  l^^t  on  his  Trade,  and  in  ^677^^^^^**^^ 
bound  his  Son  Apprentice  to  the  Defendant  ano- found  to  be  a 
ther  Goldfmith,  and  paid  with  him  120/.  a  ufu^il  Bankruptbcfore 

n  •  •      r     \^  ^^   r  jr  i*         y  ■     the  Payment, 

o\im  given  m  luch  Cafes,  and  afterwards  in  1079  Poa.69, 191. 
a  •  Commiflion  of  Bankrupt  was  fued  out  againft    *  P.  59. 
PortTuan,  VLTid  he  was  found  Bankrupt,  and  this  /  J«>- 438. 
120/.  was  afligned  by  the  Commiflioners  to  the  ajo/iV.*"^' 
Plaintiff  as  the  Money  o(  Portman  in  the  Hands  of  ^  Ventrii  137, 
Fowle.     And  by  the  Opinion  df  the  whole  Court  3^Kcbie  Sa. 
this  Money  was  not  affignable  by  the  Commiflion- 1  Mod.  45. 7^- 
ers,  being  paid  fo  long  before  the  Commiflion  atid  1^^°^^  "^^* 
Affignment,  when  ileither  he  himfelf,  nor  no  one  Forrefter  69. 
clfe,  fufpetted  his  becoming  Bankrupt ;  alfo  the  ^^^'■"g  ^^9- 
Money  is  paid  to  put  his  Son  Appreiuice  to  the  436. 
fame  Trade  which  his  Father  ufed,   and  was  the  '  ^*^*y  ^s©. 
ufual  Sum  given  in  fuch  Cafes :  So  that  no  Fraud 
Paut  III.*  F  can 


am' te  intended ;  ^ilid  tiic  Defisndhtlit  h  1>ooad  by 
the  Cdvfenabts  to  fmaiataiil  him  aeQ  iiaftmid  Mm 
in  tht  Trsde*;  and  it  would  be  anHeafoiidkbte  to  de<> 
{iriire  biht  of  the  Mon^y  which  was  givca  failil  tipoli 
theCoiriideratian,  fihce  no  fraiad<ulemltitshtl(xi  is 
found  or  can  be  imagined  in  the  Cafe;  and  €b»f 
conceivied  this  "^as  oat  of  this  Intent  of  the  StEi«- 
txyit  \  wherefore  in  this  Point  they  all  agreed,  bat 
lAfdme  other  Points  the  Cbnrt  differed  in  Opmios- 


Holt  againft  Hollcntd. 

Ante  47. 

iTi^^uareim-  QitJARE  impedit  againit  the  BiQiop  and  three 
MJ  ^*"U^^  **^  others.  The  £ilhop  claims  Nothing  but  as 
r>am^ei,whcrc  Ordinary.  Two  of  the  Clliers  pleaded  fpecially, 
h« "^o^crsthc' ^j^gj.g^jpou  it  was  demurred.     The  third  pleaded 

SStetS^  to  Iffue,  which  Xe^s  tried  for  the  t^laintiff ;  arid  the 

p«ft-  jury  that  tried  the  Iffue  inquired  and  found  the 

^^I^^r'    Value  of  rtie  Church,  and  that  it  was  ftiU  vacant, 

^^ifarr  imfedH   atid  taxcd  Daitiages  for  the  Half- Year  j  iand  Judg- 

^c«»-r«    ^^^^  was  feirteted  for  the  Plaintiff,  as  well  upon 

cnyKs  Big.     the  Uemurrer,  as  upon  the  !ffue.     A nd  now  it  was 

Si!^'i.1;aV.  moved,  tliat  in  this  Cafe  the  Church  being  ftill 

H^ejf.i/c.5.    vacant,  and  the  Patron  to  have  the  Fruit  of  his 

c'Ss  ^iZa'ls   Prefentatibn,  that  he  ought  hot  to  recover  Damage 

ar/gitftn  ''^"   for  the  Value  of  the  Half- Year,  and  the  TrotbonO' 

lUji.'iii..      i^yy  faid^  that  the  (^onftatit  Courfe  is,  that  the 

l?laiiitiff  (hall  recover  ho  Damages  for  the  Half- 

Ycar  where  the  Church  remains  void :  And  though 

the  Jury  tax  Damages,  yet  in  fuch  Cafes  where  the 

Church  continues  void,  they  enter  a  rerniitiiur  de 

damnis'y   and  that  fo  they  would  have  done  of 

Courfe  in  this  Cafe  without  troubling  the  Court, 

if  the  Parties  had  made  Application  to  them. 

Coke 
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^  Cake  9gainil  Cretcbett  &c»  •  p.  fioJ 

A  PROHIBITION  was  moved  for  to  ftay  as«itforMtri- 
jf^  Suit  in  tbe  Admiralty  for  Mariners  Wages,  ?«7^jjp»"»^ 
&^gefting,   that  the  Suit  is  founded   upon  tbe  mit^tty. 
C^rter.Party,  which  was  made  at  Land,  and  not  >  ^k^<^  3S- 
upon  a Itum  Mare.     But  the  Pxabibition  was  ide- AaSffiiy.^' 
nied;  for  Mariners  Wages  grow  due  to  them  forE-i5- 
Labour  done  at  Sea^  and  this  Charter  and  Con- 
trad  at  Land  fs  cmly  to  ;^p,^r<ai^n  t^em ;  and  North 
Chief-Juftice  faid,   that  this  was  the  Opinion  of 
Hak  Chief- juftice  in  ^is  Tiipe,  upon  Conference 
yi^h  him  ^t  the  Pe$re  ^f  the  Cpurt  of  Qpcamon 
Pjlea^»  fiaqe  jbe  w,as  X74)ief*jufl:,ice  of  tj^iis  Court. 
The  JG|?y  ajfw  ^Ivere  was  tl^e  lik^  C«fc  and  thefj^^w^ 
Huk  between  Middleiqn  a^d  Scully. 


Mofon  againft  Jackfon* 

<T^ROVER  by  an  Adminiftrator,   and  declares,  Executor Non- 
that  he  was  poiTefled  of  fuch  Goods,  and  loft  f»>tihaii  not  ^ 
them,  and  the  Defendant  converted  them.     UponfhJA^on4)c 
Non  Gulp,  it  wj^s  foupd  for  .the  Defendant ;  and  the  for  a  Tort  in  his 
Queftionwas,  Whether  the  Plaintiff  (hould  pay  p^ft,1^^*;. 
Cofts?  For  it  was  objefted  by  Serjeant  Seis^  this  4  Mod.  444. 
Adion  being  foundea  upon  his  own  PofieiTion,  he*V^^' J*^; 
needed  not  have  named  himfelf  Adminiftrator,  and  1  Veams  9), 
he  cited  \4^*fy  and  Heard's  Cafe,  Cro.  Car.  219.  a^'J.;,'!^  q, 
like  Cafe,  where  the  Plaintiff  paid  Cofts.     Ori  ^hecro.cha.  a^. 
other. Side  Wicre  cited  Peacock's  C^fe,  Cro.  Cba.zg.^^^^J^'^^^ 
where  in  Raviftment  of  Ward  by  an  Executor  tor  vdw.  i*i^.' 
a  Raviflimeot  from  hirafelf,   the  Plaintiff  being '  J^^- «^*- 
Nonfuit  paii  noCoffs;    and  Buil  and  P^/^^r'8B.R.H?perA* 
Cafe,  2  Lev.  165.  Pafcb.  28  Car.  2,  A /?.  where35I• 
F  a  in 
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ftttra.S7>-  in  ZXL  AJfumpJit  by  an  Executor  upon  an  infimui 
4^^cnn   ep.    ^^^^^^^^  ^}^lj  himfelf  for  a  Debt  due  to  the 

Contn.      Teftator,  the  Executor  was  Nonfuitj  and  paid  no 

Cf^!al^«V.  ^^ft^5  ^"^  per  totam  Curiam  thcPhintiS {hzn  pzy 
1Bac.Ab.51S.no  Coft^;  for  the  A£lion  is  iifi  Right  of  the  Intef- 
j^J^^^'^^'tate,  though  the  Converfion  was  done  in  the  Time 
A  Barnes  107.  of  the  Adminiftrator ;  and  whatever  Damages  or 
*^^^**^''  Cofts  are  either  loft  or  recovered  muft  be  upon  the 
B  RiH  per  A.  Inteftate's  Account. 

•  P.  61.  •  Parker  agaiuft  Wdbl 

Information  for  TJSIFQRMATION  by  the  King  for  20/.  per  men* 
^'not\ot^  /^^  againft  a  Papift  for  not  coming  to  Church 
toChuiTh«ii/rfl  contra  formam  Statuti  bujufmodi  cafu  editi  ^provifi* 
&7Th/ Rayi  Objcftlon.  This  ought  to  be  Statuiorum,  for  it  is 
433.  434-  contrary  to  divers  Statutes,  fed,  1  EUz.  and  i  ? 
a  aiower  205.  £^y^^  y^^  ^^^  allocatur ;  for  though  the  i  EL  does 

iHaieP.c.  enad  that  all  (hall  come  to  Churchy  yet  the  13 
a^HaicPC  'E^i%.  only  gives  the  Penalty  of  20L  per  men/em. 
173.     '  *      Fide  Cro.  Eh  750.     Dengly  verfm  Moor. 

2  Hawk.  357. 

Douglas  445.     Rex  «•  Soiith. 


Hilary,  33  &  34  Charles  II. 
Fur/don  againft  Weeks  and  Others, 

Declaration  in   Devonjhire,!  JDICHjIRD  IVEEKSy  htc  of  Creditofty  m 
Trefpaft.  to  wit,      \  -**•   the  faid  County,  Weaver,  Jchn  Brown^ 

j^arc  claufttm  j^^^  ^f  Crediton^  in  the  faid  County,  Weaver,  George  Hemp- 
fregenint,  with  .  -r     j,  %  r  r^     j'.         •>    \     *-.••  ^        *^ 

fal&  Imprifoii-   '^'>  otherwilsr  Amfs^  late  of  Uredtton^   in  the  laid  County, 

meat.  Weaver,  and  BtnjununJVeeksy  late  of  Crediton^  m  fhc  faid 

County,  Woolcomber,  were  attached  to  anfwer  Nicholas 
Furjdoriy  Gent,  o^  a  Flea  wherefore  with  Force  and  Arms^ 
the  Clofe  and  Houfc  of  the  faid  Nicholas  at  the  PariQi  of 
SoHth  Taunion  they  broke  and  entered,  and  upon  him  the 

bid 
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faid  Nicholas  there  made  an  AfTault,  aod  him  beat,  wound*' 
ed,  ill-treated,  and  imprifoned,  and  him  fo  in  PnTon  there 
againft  the  Law  and  Conftitution  of  this  Kingdom  of  Eng- 
land for  a  long  Time  detained,  fo  Aat  his  Life  was  de- 
fpaired  of,  and  other  Wrongs  to  him  did,  to  the  great 
Damage  of  the  faid  Nichplasj  and  againft  the  Peace  of  the 
Lord  the  now  King,  Vc,  And  whereupon  the  faid  Nicho- 
las by  Thomas  Nortbmore  his  Attorney  complains  that  the 
faid  Richard^  John^  George^  and  Benjamin^  on  the  firft  Day 
of  Augufty  in  the  324  Year  of  the  Reign  of  the  faid  Lord 
the  now  King,  with  Force  and  Arms,  to  wit,  with  Swords, 
Staves,  and  Knives,  the  Clofc  of  the  faid  Nicholas  called 
the  Court' lardgty  and  his  Houfc  called  Great  Cooktree  Houfe^ 
at  the  Parifh  of  South  *  Taunton^  broke  and  entered,  and  *  P.  &!• 
upon  him  the  faid  Nicholas  then  and  there  made  an  Aflaulc, 
and  him  did  beat,  wound,  illr treat  and  imprifon,  and  him 
fo  in  Prifon  there  for  a  long  Time,  to  wit,  for  the  Space  of 
twenty-four  Hours,  againft  the  Law  and  Cuftom  of  this 
Kingdom  of  England  did  detain,  fo*  that  his  Life  was 
greatly  defpaired  of,  and  other  Wrongs^  ^c.  to  the  great 
Damage,  l^c,  and  againft  the  Peace,  &r.  Whereupon  he 
faith  that  he  is  prejudiced  and  hath  fuftained  Damage  to  the 
Value  of.  four  hundred  Pounds,  and  thereupon  be  produces 
his  Suit,  &r. 

And  the  faid  Richard^.  John^  George^  and  Benjamin^  by  Plci. 
Thomas  Flood  their  Attorney,  come  and  defend  the  P  orcc  ^*  '**  ^?  ^^"^ 
and  Injury  when,  l^c.     And  as  to  the  coming  with  Force  ^t^^c^Aff^ft 
and  Arn»s,  and  the  whole  Trefpafs  aforefaid,  except  the  and  impriCbB- 
Aifault  and  Imprifonment  aforefaid,  fay  that  they  are  not  »«nt,  ^^ 
guilty  thereof,  and  of  this  they  put  themfclvcs  upon  the  ^^^^J- 
Country.;  and  the  faid  Nicholas  doth  the  like.     And  as  to  ADdlflkc 
thcRchdue  of  the  Trefpafs  aforefaid  above  fuppofed  to  have  ^  *^"*'°" 
been  committed,  they  the  faid  Richard^  John^  George^  and  R°m^n^Jv 
Binjamin  fay  that  the  faid  Nicholas  ought  not  to  have  his  juftification. 
A^ion  aforefaid  thereupon  againft  them,  becaufe  they  fay 
thai  long  before  the  Time  in  which  the  Aflault  and  Impri- 
fonment aforefaid  is  above  fuppofed  to  have  been  committed^ 
to  wit,  in  the  Term  of  St.  Hilary^  in  th?  31ft  and  32d 
Years  of  the  Reign  of  the  Lord  Charles  the  Second,  the 
now  King  cf  England^  &c.   one  Arthur  Bury^  Doftor  in 
Divinity,  \n  the  due  Manner  profccutecK^out  of  the  Court 
of  the  fard  Lord  the  King  before  the  Ki.ig  himfclf,  [the 
faid  Court  being  at  Wejiminfier  in  the  County  of  Middle/ex] 
a  certain  Writ  of  the  faid  Lord  the  King  of  Latitat  againft 
the  faid  Nicholas^  by  the  Name  of  Nicholas  Furfdony  Gent. 

and 
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4nA  VsUfttink  Bvansj  J^hn  CUaltii^  VLtiAJt^  Qitrh\  iif  tfe 
Aid  Writ  in  Irke  Manner  named,  to  the  then  Sheriff  of  fh^ 
Countjr  of  Z>rtw«  dirdded,  by  tJirhicK  Writ  the  fiid  Sheriff 
of  the  County  of  Dei)OH  was  cofnmanded,  th^t  he  (Uoufd 
take  the  faid  Nichohs  furfd&n^  Vutennm  Evarn^  Jchn  Chaltiy 
aiid  John  Qarkcy  tt  they  fhould  be  found  in  his  BaiHwIdk, 
and  them  fhould  fafely  keep,  fo  that  he  fhould  have  their  Bo- 
dies before  the  Lord  the  King  at  Wiftmnfitty  on  the  M^n^ 
next  after  the  Morrow  of  the  Afcenfion  of  our  Lord  tteri 
next  enfuing,  to  anfwer  to  the  faid  Arthur  Bury  of  a  Plea 
of  Trefpafs ;  and  alfo  to  a  Bill  of  the  faid  jtrthur  agalnft 
the  faid  Nicholas  for  fixty  Pounds  of  Debt,  according  Vb  this 
Cuftorn  of  the  Coiirt  of  the  faid  Lord  the  King  before  the 
King  himfelf  to  be  exhibited,  which  Writ  afterwards  af)d 
before  the  Return  thereof  to  wit,  upon  the  gth  Day  etf 
Mayy  in  the  azd  Year  of  the  Reign  of  the  faid  Lord  th« 
P»  63.  now  Kihgi  the  *  faid  Arthur  Bury  delivered  to  .one  Edwarii 
Seymour y  Baronet,  then  Sheriff  dF  the  faid  County,  sli  South 
Taunton  aforefaSd,  in  the  due  Form  of  Law  to  be  executed*, 
by  Virtue  of  which  Writ  the  (kid  EJivard  Seymour^  then 
Sheriff  of  the  County  aforefaid,  afterwards  to  wit,  up6ii 
the  loth  Day  of  Afcy,  in  the  33d  Year  aforefaid,  and  before 
the  Return  of  the  (aid  Writ,  at  South  Taunton  aforefaid, 
noade  his  certain  Warrant  in  Writing  fealed  under  the  Seal 
of  his  Office,  to  the  faid  Richardy  Johuy  Gtorgiy  and  fi/«- 
jamihy  and  to  one  Roifort  Eaftbrook  di reded,  by  which  War- 
rant the  faid  then  Sheriff  on  the  Behalf  of  the  Lord  the 
<  King,  to  the  faid  Richard^  Joh^y  George^  Benjamifiy  and 
Roberty  and  to  every  of  them,  did  command  that  they  fhould 
take  the  faid  Nicholas  Furfdony  if  he  fhould  be  found  inhis 
Bailiwick,  and  him  fhould  caufe  to  be  brought  or,  ^r.  to 
his  Prifon  in  the  Pariih  of  St»  Thimas  the  ApoftUy  in  thei 
County  aforefaid.  To  that  the  faid  Sheriff  might  have  his 
Body  before  the  faid  Lord  the  King  at  Wejiminfter  aforefaiif^ 
on  the  faid  Monday  next  after  the  Morrow  of  the  Afcenfion 
of  our  Lord,  to  anfwer  the  (aid  4^hur  Bury  of  the  Plea  in 
the  Bill  aforefaid,  which  Warrant  afterwards,  to  wit,  upon 
the  faid  loth  Day  of  Majy  in  the  32d  Year  aforefaid,  at 
South  Taunton  aforefaid,  to  the  faid  Richard^  John^  Georgia 
and  Benjafnin  was  delivered,  in  the  Form  of  Law  to  be  ex- 
ecuted, by  Virtue  of  which  Wairant  they  the  faid  Richard^ 
Jobny  Georgiy  and  BeHjamiriy  afterwards  and  before  th>5 
l^cturn  of  the  faid  Writ,  to  wit,  upon  the  faid  20th  Day  of 
Mayy  in  the  32d  Year  aforefard,  at  South  Taunton  aforefaW> 
the  faid  Mcholis  Furfdon  took  and  arreflcd,  and  \itti  i^  il^eir 

Cuftody 
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jCuftod}')  by  Viaue  of  theiaid  Warrant  then  and  tber«  ha4) 
and  the  &id  Mchdm  for  the  Time  s^refgid  in  the  DecUrar 
tioqafordkid  above  fpectfied  deuioed)  a^  it  was  well  lawiij) 
Jbc  them>  which  tailing  and  arreting  of  the  (aid  NiUAolof 
in  the  Form  aforefaidi  and  for  the  CauCb  aforefaid,  ace  the 
(acoe  Aflault  and  Itoprifonment  whereof  the  faid  Nicholas 
above  now  ounplains ;  without  this  that  the  faid  Richard^  TnTerff, 
Jolm^  Georgij  and  Ber^amin^  qt  any  of  them,- are  guilty  of 
any  Aflault  or  Jmprifonment  other  wife  or  in  any  other 
Manner  before  or  after  the  faid  20th  Day  of  May^  in  the 
32d  Year  aforefaid,  and  this  they  are  ready  to  verify^ 
wherefore  they  pray  Judgment  if  the  faid  Nicholas  ought  to 
have  his  Action  aforefaid  thereupon  againft  them,  ^c. 

And  the  faid  Nicholas  as  to  the  faid  Plea  of  the  faid  Replication. 
Richard^  Johth  George^  and  Benjarmrs^  as  to  the  Refidue  ^^*^"*J^* 
of  the^  TreTpaTs  aforefaid,  above  in  Bar  pleaded,  faith  that  ^^^  /^' 
be  by  any  Thing  in  the  faid  Flea  before  aliedged  ought  not       *  *    ^ 
to  be  precluded  from  havipg  his  hj^i^n  aforefaid  (her^ppit 
againft:  them  the  faid  Richardy  J^hn^  George^  and  Bi(njamitty 
becaufe  he  faith  that  the  faid  Richard^  yohn^  Gtorge^  and 
Benjamin^  on  the  DaVi  Year  and  Place  in  the  Declaration 
above  fpecified,  of  tneir  own  proper  Injury,  and  without 
the  Caufe  by  them  above  in  Pleading  alleaged,  upon  him 
tfte  faid  Nicholas  nude  an  Aflault,  and  him  did  iraprifon, 
and  him  fo  in  Prifon  there  for  the  Time  in  the  Declaration  ''^^'P^^*>^ 
aforefaid  above  fpecified,  ag^ioft  the  Law  a^d  Cuflom  ofa^fij,  utC!^' 
this  Kingdom  of  England  did  detain,  as  the  faid  Nicholas  Country, 
above  complains  thereof  againft  them.  Fidefyl,  65. 

And  the  faid  Richard^  ^ohn^  GeprgCy  and  Benjamin  fay,  DcmMrer. 
that  the  faid  Plea  of  the  faid  Nicholas  above  by  replying 
pUaded,  and  the  Matter  in  the  fame  contained,  are  not 
f^cient  in  l^w  (ot  the  f4id  Nicholas  to  have  or  maintain 
his  Albion  aforefaid  againft  the  (aid  Richard^  John^  Georg^^ 
and  Benjamin^  and  that  they  to  the  faid  Plt^a  m  the  Manner 
and  Form  aforefaid  by  replying  pleaded  have  Ao  Necerfity, 
neither  arc  they  bound  by  the  Law  of  the  L*nd  tp  anfwer> 
and  this  they  are  ready  to  verify  j  wherefore  for  Want  of  a 
fuiEcient  Replication  of  the  faid  Nicholas  in  this  Behalf, 
they  the  faid  Richard^  ^obn^  George^  and  Benjamin  pray 
Judgment,  and  that  the  faid  Nicholas  maybe  precluded  from 
having  his  Adion  aforefaid  againft  them,  ^r. 

And  the  faid  Nicholas  becaufe  that  he  above  hath  replied  Joinder. 
fvf^cu^Qjt  Matter  in  Law  to  maintain  his  A£tion  aforefaid, 
which  he  is  ready  to  verify,  which  Matter  the  faid  Richard^ 
John^  Georgiy  and  Benjamin  do  not  deny,  nor  to  the  fame 

in 


jContinutnce. 
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in  any  wife  anfwcr,  but  altogether  refufe  to  admit  the  Veri- 
fication thereof,  as  before  prays  Judgment  and  his  Damages, 
by  Occafion  of  the  IVefpafs,  Aflault,  and  Imprifonmenf, 
to  bim  to  be  adjudged,  ^c.  And  becaufe  the  Juftices  here 
win  advifc  themfelvcs  of  and  upon  the  Premifes  aforefaid 
fpccificd  before  that  they  give  their  Judgment  thereuponj 
Day  is  given  to  the  Parties  aforefaid  here  front  the  Day  of 
Eajler  in  fifteen  Days  to  hear  their  Judgment  thereupon, 
becaufe  that  the  faid  Juftices  here  thereupon  not  as  yet,  ^c. 


*  p.  65- 


•  Fur/don  againft  Weeks. 


RepUcadon  dt  CT'RESPASS  for  Battery  and  falfe  Imprifonment 
K^fnf.'^Lt        •  M-  31  Car.  2.  at  D.  in  Com.  Devon.     The 
upon  a  general  Defendant  juftifics  by  Virtue  of  a  Writ  ex  Banc. 
An""T"       Regis  Com'  Middle fex  Ficecom'  Devon,  and  a^ar, 
8Cok.  ija.     rant  atid  Arreft  thereupon  at  D.  and  traverfes  all 
5  Bac.  Ab.  ao9.Qfi^gj.  pjaces  and  Times.     The  Plaintiff  replies  de 
A  Bac.  Ab.  68.  injuria  Jua  propria  abfque  tali  caufa.     The  Defcn- 
7Vin«:Ab.504.  Jant  demurred,  and  had  Judgment ;  for  to  thruft 
Matter  of  Record,  and  Matter  of  Fad,  and  Va- 
rieties  of  Matters,   as  the  Warrant,    the  Arreft, 
&c.  at  once  in  Iffue  is  naught  upon  general  De- 
murrer;  according  to  Crogate^s  Cafe,  8  Co.  Rep. 
jjfuefinuidhe     lo :.  Alfo  thc  Kcplication  here  wants  aConclnfion, 

^F^'ni^luutu^^^^''  ^  ^^^  P^^^^  ?"^^  iifquiratur  per patriam ;  for 
Mt necejfars  that  thc  Replicaiion  itt  this  Cafe  ought  to  make  an  Iffue 
this fingu'p^int  of  itfelf ;  bufthe  Words  which  ou^ht  to  make  the 

JboittJ  ctnfijt  only  -—  ^^   .  ...      r^  •  i 

9/ a  ftngu  Fa&A^Mtj  Id  ooc petit ^  Isc*  arc  omittcd. 

I  Burroro  320. 

TAtf  Plaintiff  may  take  a  general  Traverff  to  a  Jujiijitatlon  under  a  Wat  rant  granted  om  apuUic 

Statute^  though  itfet  cut  the  A&.-r^l  lA.  Raym.  7C0. 


Philpott 
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Pbilpoti  againft  JVallet. 

y^SSUMPSIT  in  Confidcration  that  the  P'ain^iff ^;;^*^^ 

at  the  Defendant's  Requeft  would  confent  re-  She'^attite^f 
dperc  the  Defendant  in  virum  fuum.     The  Defen-  Jrtudt. 
dant  promifed  ducere  the  Plaintiflf  in  Uxorem  fuam^  aSaik.437f438. 
and  that  (he  parata  fait  £5?  obtulit  eum  recipere  in  ^-^^  ^'j/^ « 
ww;7i  /2/«;w,  but  he  refufed.     Upon  Non  ^if^ff^p^  "caje^/L^^. 
the  Jury  found  the  Promife  utfup*  but  that  it  was  BmJUr. 
made  after  June  24,  1677,  and  without  Writing;  'Strange 34. 
f  and  now  it  was  objeded  againft  the  Adion ;  i .  EngUih  sm«  of 
That  this  is  no  Promife  within  the  Statute  of^^^*^ 
Frauds  and  Perjuries,  for  that  muft  be  intended  of  inih,  the  7  wa. 
Promifes  for  Payment  of  Money  upon  Marriages,  3-  C-  la. 
not  of  Promifes  to  marry.     2.  The  Jury  having  fTKe¥k«Dchia» 
found  the  Promife,  their  farther  finding  of  it  to?^''^^*- 
be  without  Writing  is  Surplufage  and  void.     But  flit  vSrfuaT*"' 
to  this  it  was  anfwered  and  refolved,  that  this  Pro-  P**in«iff»  j- 
mife  is  direftly  within  the  Words,  and  not  out  of  S^^^^i^/dien 
the  Intent  of  the  Statute;  becaufe  the  *  Promife »«" Statute dc 
is,  that  in  Confideration  the  one  would  marry  the  jj^l^  ^^  "" 
other,  the  other  would  marry  him,  and  therefore  ^'/««w  «  y 
it  is  a  Promife  in  Confideration  of  Marriage :  And^^^J^^J^Ji, 
as  to  the  2d.  The  fubfequent  or  further  finding  \%j*aifMs,amdM»i 
but  purfuant  and  expofitive  of  the  firft  Part  of  thc^^^T* 
Verdid,  fcil.  that  there  was  adtually  a  Promife,    #  p^  gg^ 
but  no  Writing;  whereupon  the  Jury  doubt  whe- 
ther  it  be  a  good  Promife  in  Law  to  maintain  the 
Adion,  and  thereupon  refer  it  to  the  Court* 


Cull 
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Cull  zad  his  Wife  againA  Sarmin. 

A  imaii  vari-    f).^^^  ^P^^  ^  ^'''  obligatory^  whereby  the  Dc- 
^ce  or  Mif-  ftncfaiit  promifed  the  Plaintiff  to  pay  him  ao/. 

obii^tioB  Witt  5*fter  he  married  the  Widow  Sarmin^  and  affigns 
Dot  vitiate  aa    for  Breach^  that  the  Defendant  married  her  and 

aK?"  ^^^  not  pay-  Th«  Defendant  craved  Oyer  of  the 
jBac,  Ab.  693.  Bill,  whieh  was.  If  be  pay  within  two  Months  after 
c^Die!  ^  *^  marry  theWidowSaifm'fte,  and  demurred  for  the 
puigatioiuB.4»  Variance.  Sed  non  allocatur ;  for  the  Intcjit  is  ap- 
parent, and  Mifpeliing  will  not  vitiate  an  Obliga* 
tion,  and  Judgment  was  given  for  the  Plaintiff, 


Ricatet  agstfnft  TomHn. 

jifmpp\  De.  JSSUMFSIT  for  i  Si.  upon  an  ifrfimul  eomputaffef. 
Sfpbiffii*  The  Defendant  pleaded,  that  the  Plaintiff  be- 
tfmfaii»ft€itfimM  ing  aPopifh  Recufant  was  indited  for  not  coming 
St^^ttn.  ^^  Church  for  t  f  Months,  and  fcts  forth  the  In- 
dun  fomvun  *  diriment  and  Conviftion  at  large,  and  concludes 
K^'iJ^^  ^roirf  patef  per  recordum^  and  pleads  the  Convrflion 
*  10/  to  be  fecund*  for  mam  Statuti  in  hujttfmodi  cafu  provif. 
£5?  hoc  &f<:.  unde  petit  Judtcium  ft  refp&nddri  debet j 
cum  hoe  that  the  Plaintiff  being  a  Pbpifh  Recufant 
Convift  had  not  conformed.  The  Plaintiff  de- 
Ttiwrred.  And  now  it  was  argued  that  this  Con- 
Vidion  was  infufficient,  for  the  Statute  of  3  Jae. 
cap.  5.  does  not  difable  any  Perfons  but  only  fuch 
as  are  Popifli  Recufants,  convidl  of  Popifh  Recu- 
fancy,  and  fuch  by  the  Statute  are  ipfo  fafto  ex- 
communicate upon  Convidion ;  but  in  this  Indidb- 
ment  there  are  no  Words  of  Popifli  Recufant,  or 
convift  of  Popifli  Recufancy ;  and  other  Perfons 
refufe  to  come  to  Church,  and  may  for  that  be 

convift, 


7rhttiy,  34  Charles  11. 

•  conirid,  but  no  Pcrfons  are  difabled  but  only  •  P.  67. 
Poptfli  Reculams,  convid  of  Popifli  Hecufancy, 
by  the  Statute ;  to  which  the  Court  agreed :  But 
iitarmuch  as  the  Indidment  is  after  the  common 
Form  of  IndiOments  againft  Popi(bRecufants  upon 
this  Statute,  and  the  Piea  faying  that  the  Plaintiff 
being  Fapalis  Recufans  was  indicted,  and  that  the 
ConvifUon  (hereupon  ^zzfecundumformamSiattiti; 
with  an  Averment  that  he  being  Papalis  Recufans 
^onvid  hath  not  conformed ,  this  is  a  fufficient 
Diemonft ration  of  the  Recufancy,  and  that  he  is 
PnpaUs  Recufans  conviilus  de  Papali  Recufantia^  ^^.^^iS^iwi 
the  Pka  wa^  adjudged  good.  sutuiu 


Cbeiham  againfl  Sleigb. 

TpORMEDON  of  the  Manor  of  Etwall  cum  per^  F^rmedu^dtL 
^    iment\  &  35  Meffuag^  5  roftis  30  Gardire  200  ^"^^'^^ 
acris  terra  \  00  acr is  prati    100  acrts  pajlur*  500  pi«<i*  ^  Mcff. 
dtris  hfc*  (^  200  acris  'Janipner^  &  Bruer*  cum  P^^- HoWt^j? 
iinefi  in  EthOall  &*  Eggingion.     The  Tenant  comes  %  Saik.  113.' 
and  dtfeadsJMsfuum  qunndo,  &c.  and  fays^  6  Mejf.  ^^^  ***^ 
ic  atris  terra  10  acris  prati  Sff  20  acris  pajiur*  cum  lao. 
pertbien*  parceU*  tenement  or'  in  Etwall  fuperius  petit*  wiikintt,. 
are  And  Time  out  of  Mind  have  been  Parcel  Ma- 
f!er'  de  Etwall  pradta'  unde  ex  quo  funt  his  petit*  AhSi^^L. 
petit  judU*  de  Brevi.     Demandant  demurs,   and  o.  1. 
upon  Argument  and  View  of  Precedents  the  Plea 
was  adjudged  iH ;  for  where  it  is  faid  that  the  6 
Meffaages,  fefr.  are  Parcel  tenementorum  pradi^\ 
that  may  well  be  Parcel  of  the  Manor,  and  de- 
inanded  as  Parcel  of  the  Manor,  ultra  iS  pfater 
the  35  Meffuages,  &?r.  and  a  Plea  in  Abatetnent 
ought  to  be  certain  to  every  Intent :  To  havie  made  Bo^o  thtpua 
this  a  good  Plea,  he  ftiould  have  fald,  that  the  t^^^'""'^^'' 
Meffuages,  Parcel  of  the  2,5  Meffuages,  are  Parcel 

5f 
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of  the  Manor,  and  then  they^would  appear  ta  be 
bis  petita ;  but  the  6  Meflfuages  may  be  Parcel  of 
the  Manor,  for  the  Manor  may  comprehend  100 
Meflfuages,  Iffc.  and  the  %^  Menfuages,  &fc.  are 
not  demanded  as  Parcel  of  the  Manor,  but  ultra 
iff  prater  the  Manor.  Farther  if  was  faid  for  the 
Demandant,  that  in  Cafe  they  are  bis  petit* ^  the 
Demandant  may  abridge  his«  Demand,  and  the 
Writ  need  not  abate.  But  to  that  the  Court  gave 
noRegard,  but  gave  Judgment  upon  the  other  Points 
•  P.  68.  *  But  it  feems  the  Demandant  cannot  abridge  his 
Where  the  Dc-  Demand  in  a  Formedon^  or  any  other  Writ,  where- 

naoduit  may     .        ,       ^^*  •  .  ii«  •11  ^*  * 

abridge  his  m  the  ihing  demanded  is  particularly  mentioned 
Donand,  and  jn  the  Writ ;  for  that  would  be  to  falfify  his  own 
w  ere  not.  ^ffJ\^^  ^ud  therefore  in  fuch  (iafe  the  Writ  (hall 
abate  for  all ;  but  otherwife  where  the  Writ  is 
general,  and  comprehends  no  Certainty,  as  in  an 
Affifc,  which  is  generally  de  libera  tenemento  in  D. 
and  in  Dower  ttnde  nihil  habet^  "iffc.  for  there  the 
Writ  be?ng  general,  de  libero  tenemento^  noiwith- 
ftanding  an  Abridgment,  the  Writ  remains  true 
as  to  theRefidue;  for  it  is  liberum  tenementum  ftilL 
But  in  an  Aflife,  DcJWer,  ifc.  if  the  Demand  be 
de  libero  tenemento  in  D.  &  S.  there  can  be  no 
Abridgment  as  to  all  the  Lands  in  either  of  the 
Vills  particularly  named,  as  appears  by  14  ^.  6. 
3,  d.     9  W.  6.  43.  a*     8  H.  6,  13.  a.     vg  H.  6. 


13.^. 


Sir  Jo.  Knightly  againfl  Marrow. 


jhtMrdthztonc  y^ASEy  and  dcclarcs  hc  IS  *  Jufticc  of  Peacc,  and 
^^^hl'LflZ  ^a^h  been  For  feveral  Years,  and  alfo  a  Deputy, 
rift  aod  extreme  Lieutenant  of  the  County  of  Warwick,  and  that 
Zfzvl^'Z"'  ^^^ Defendant  idfatisfciens,  to  fcandalife  and  caufe 
Pricft.  him  to  be  removed   from,  his  Offices,  and  to  lofe 

Antc?o,  50.    Yih  Eleftion  of  Parliament-Man  for  that  County, 

for 
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for  which  he  then  flood,  falfo  &?  malitiofe  dixit  of  s'jT.  Ray. 
him,  I  have  heard  that  a  Maid- Servant  of  Sir  John  \  shottf  140, 
Knightly*^  Jhould  report^  That  Sir  John  Knightly  a5o- 
bmgjicky  the  Maid-Servant^  looking  through  a  Hole  ^  ^•***^- 
of  the  Door  "where  Sir  John  Knightly  then  lay,  faw  a 
Priejly  innuendo  a  Popijb  Prieft^  give  the  Eucharijt 
and  Extreme  Un^ion  to  Sir  John  Knightly,  l^  ex  ^ 
uluriori  malitia  at  another  Day  faid,  I  have  heard 
that  a  Maid-Servant  J  who  then  lived  with  Sir  John 
Knightly,  peeped  through  a  Cranny  of  the  Door  where 
iir  John  layjick^  and  faw  a  Popifb  Prieft  anoint  him 
[Extreme  Un^ion  innuend*)  and  give  him  the  Sacra- 
ment  of  the  Eucharijiy  and  avers,  that  he  never 
heard  it.  After  Verdift  for  the  PlaintiflF  upon  Non  . 
culp.  and  1  oooA -Damages,  it  was  moved  in  Arreft 
of  Judgment  Pafch.  ultim.  that  the  Words  are  not 
a&ionable,  aud  that  they  amount  not  to  calling 
Papid,  for  in  the  firit  Words  it  does  not  appear 
what  the  Prieft  was,  nor  that  he  was  •  a  Popifli  *  P*  ^9* 
Prieft,  tmlefs  by  the  innuendo^  which  is  not  fufE- 
cient^  and  in  the  latter  Words  it  does  not  appear 
that  he  gave.  him-Extrem^Unftion,  unlefs  by  the 
innuendo^  which  is  not  fufficicnt :  And  the  Words 
Eucharift  and  Extreme  Unftion  are  not  adionable, 
for  that  it  is  not  penal  to  give  or  receive  Extreme 
.Uoftion,  and  Eucharitl  is  an  Appellation  common 
as  well  to  our  Sacrament  of  the  Lord  s  Supper,  as 
to  the  Popifh  Sacrament ;  and  fo  likewife  is  the 
Word  Prieft  a  common  Appellation  of  Proteftant, 
as  well  as  Romifb  Priefts :  Whereupon  it  was  ad- 
journed till  this  Terhi,  when  it  was  argued  again 
by  Counfel  of  both  Sides,  and  at  laft  refolved  that 
the  Words  altogether  are  adipnable,  for  one  Part 
explained  the  Meaning  and  the  Scandal  of  the  other ; 
for  the  firft  Words,  a  Prieft  that  gave  the  Eucha- 
rift  and  Extreme  Unftion  muft  be  a  Popifh  Prfeft, 
and  he  to  whom  it  was  given  mufl  be  a  Papiit,  for 
their  Priefts  never  give  their  Sacrauients  to  any 

that 


tfHit  are.nat  cQc^pf^at  aod  j^^fefl  ^piiM  >  jwi-t^ 
X^fkYI-m^^ anoint^  being  of  onft  tl)9X «va^  ijick^  j^d 
applied  by  ia  Pppifii  Pridt,  ^^iHiptbe  iatendsd  mj 
Thing  «l£s  but  Extnme  Uniikn*  Axul  Judgment 
was  given  for  the  Plaintiff }  whereupon  the  Defen- 
dant immediatdy  brpught  a  Writ  of  ^rror  ref^urn- 
able  f  he  1^  I^y  <o<f  lAt4:h(ielm<H  'V^xvfi  ^^ext^  wUdh 
flije^«$  it  ^^$  for  |>day  c^i^^y* 


Philips  agaiftfl:  Tbtrnpf/m* 

S.C.  Poft.  i9f. 

One  becomes  jfSSUMPSfT  by  P*/%,  Affignee  of  the  Cam- 
i^EL«?ti^^  tnifSoners  of  Bankrupts,  for  Moneys  ofx)nc 
deUvercd  to  the  Watfoft  received  by  Thompfon^  after  Wat/on  became 
^^Y^^;^JjJ^ Bankrupt;  and  upon  Non  affumpftt  and  a  Special 
executed,  whc-  Verdift  the  Cafe  was ;  Thompfon  had  a  Judgment 
th;^ the  Com-  ggrainft  Watfon  for  600/.  and  on  the  loth  of  7f/w 
affignthii?  fucd  out  a  rttn  foctas  which  on  the  3cth  or  june 
AntejS,  59.  -^,^5  delivered  to  the  SlierifF  in  mane  ejufdem  diet. 
a  J0.-X96.*  Watfon  having  Notice  thereof  went  away  from  fei« 
» !••  438.  Woafe  the  fame  Night,  and  thereby  became-Bank* 
I  ventri.  .37.  ^^p^ .  ^^  ^^  fhefirft  of  Qaobev  the  Sheriff  levied 

I  Lev.  13,  »4-  400/.  on  the  Goods  of  Waifin^  and  paid  it  lo 
ishow.  156.    ifiy^pjgn^   and  the  Commiffioners  affigned  this 

cro.cha,  166,  -Money  in  the  Hands  of  Thompfon  to  the  Plaintiff 
♦  P.  70.  Philips  as  the  Goods  of  Watfon*  in  his  Hands;  and 
i^pVm».93.  if  the  Defendant  affumed,  as  the  Plaintiff  decfaree, 
X  Bur.  20.  they  find  for  the  Plaintiff;  Ji  non^  for  the  Defcn- 
iBUck,Rcp.  -jjjnt:  And  upon  Argument  it  was  held  bv  Pern- 
3  wiifon  307.  berton  Chief  Juftice,  and  Levinzj  that  Juagment 
Cowper  ja3.  .Qught  to  be  given  for  the  Plaintiff;  for  though  .by 
i^tlon.'D.a.  the  f  new  Statute  the  Goods  are  bound  by  the 

t  £ng:Uib,.the  JM^th  Cha.  t.  .€.  3.  ltifli,;Che  .Tth  WU.  3.  C  u.  .by 
which  Writs  of  Execution  ihall  hind  the  PziQpeCQfrof  .QoQds>  .but  .f^om 
tlic  Time  of  their  Delivery  to  the  Officer. 

Delivery 


DcKvcry  of  the  Writ  to  the  Sheriff,  yet  they  are  i  Term  ftep. 
no  otherwifc  bound  by  that  Delivery  than  they  '  x«»ftBp 
were  by  the  Tefte  of  the  Writ  at  Ciommon  Law:  411. 
And  by  the  Statute  2 1  Jac.  it  is  enaded,  that  all  ^^^3"^^* 
Goods  (hall  be  equally  diftributed  among  Credi-  ,26. 
tors,  %obert^  n9  Execution  isfijted^andt^ecuui;  ^nd  » Bw:.AV*;a6fc 
the  Delivery  of  the  Writ  to  the  Sheriff  is  B€>t  of  ^Vnp*' 
itfelf  an  Ekecutton.    Windham  and  CbarlHm  csnim^  ^*^^ 
They  grounding  thetfifelves  upon  the  Cafe  of  Mly 
^[AMalfay^  Cro.  6ba^  1 4>&«  ivhere  .after -Ex^^ent  Hpoa 
a  Statute^  and  before  liberate^  the  Party  became 
Bank.r.upt,  ihe  .Commiffionef s  ii^ere  held  to  have 
ao  Power  oyer  :thofe  Goods  being  exUmded^  thoHgjh 
there  were  yet  no  perfe£k  ExeoutfidiB.    And  Jones 
in  the  Report  ^of  that  Cafe  fays^  it  is  fo  m  the  Cafe 
of  a  Bargain  and  Sa4e,  if  after  the  Bargain  the 
Bargainor  become  Bankrupt^  jet  by  Iar<>hnetft 
afierwrards  the  Pcmer  of  the  Commiflioners  as  to 
SdUng  tfaefe  Lands  is  gone ;  ^to  which  it  was  an- 
Xwered  fby  the  other  two  Judges^  that  in  the  Stat. 
of  2 1  yac*  there  are  tbele  Words,  whereaf  no  Ex- 
Unt  or  .Execution 'is  ferved  and  executed^  and.an  Ex- 
tent is  im  Extent  ferved ;  and  >a«  to  the  Cafe  of  a 
JBacgaia  <aiid  fiale^  «f  the  Statute  hadifaid,  whereof 
010  Matgmn  .and.  Sale  is  .execuiedy  a  Bargain  and  Salie 
before  Bankruptcy  would  not  be  made  good  by 
fubfequent  Inrolment.     And  the  laft  Day  of  this 
Term  the  Cafe  was  intended  to  be  adjourned  into 
the  Exchequer-Chamber,  but  the  Chief-Juftice  be-  vide  poft.  19!- 
iDg  then  fick,  it  was  not ;  and  I  fuppofe  the  Parties 
agreed,  for  it  twas  not  moved  again.     But*  after- 
wards this  Point  appears  to  be  fo  adjudged. 


Parker 


t  _ 

Trinityf  ^4,  Charies  II. 


Parker  againft  Tbacker. 


KiUoa  Lttt. 

*49»  ^50. 
I  Mod.  87. 

« .Si4.  73- 

Carth.  170.  • 

5>cvifcto^.  TN  Ejeftment  upon  Special  VerdiO;,  the  Caft 
^for'walTof  J^  was;  W'/V/iV/w  Z)^j^  feifed  in  Fee  devifed  the  Land 
Heinof  him  to  to  WilHamTurner  for  his  Life  and  to  his  Heirs,  and 
Hd^.^^Tuto/^'"  /^^/i/  of  Heirs  of  bim  to  George  Turner  in  the 
•  ip.  71.  fame  Manner^  and  for  Want  of  •  Heirs  of  him  to 
an  Eftate-Taii.  William  Flint  and  bis  Heirs  for  ever.  William  and 
*^^^-5^'59.  George  Turner  died  without  Iffue.  William  Flint 
$  Mod.  io4»  died,  and  the  Leflfor  is  his  Heir ;  and  per  totani 
C«/r///fw  Judgment  tvas  given  for  the  Plaintiff;  for 
IVUliam  and  George  Turner  were  only  Tenants  ia 
Tail,  the  Remainder  in  Fee  to  Flint ;  for  thefe 
Words,  for  Want  of  Heirs  of  bim,  are  to  be  taken 
for  Want  of  Heirs  of  bis  Dody^  according  to  Beref- 
ford\  Cafe,  7  Co  Alfo  it  is  found  by  theVerdift, 
that  William  flint  was  next  Goufm  and  Heir  to  Wil- 
liam and  George  Turner ^  thouflfh  it  was.  not  fo  ex: 
preffed  in  the  \yill,  which  proves  his  Intent,  and 
that  he  meant  Heirs  of  the  Body ;  for  they  cannot 
die  without  Heirs  living  William  Flint  or  any  of  his 
Heirs,  therefore  Heirs  of  his  Body  muft  neceflfarily 
be  intended.     Cro.  Ja.     Webb  verfus  Hearing. 


'»3 

Raym.  415. 

Hobart  7  j. 
10  Coke  78. 
1  Coke  175. 
f  Lutw.  8a3> 
Poft.  431. 
ft  Cro.  415, 
448,  59  . 
ft  Roll.  Rep. 
«96,  ft'7. 
HattoD  83. 
lat.  Kep.  6y 
3»o,  347. 
a  Sid.  73- 
Cro  £1.  40. 
Cowpcr  ftj4, 

4'0.  1533- 

4  Tcmi  Rep. 

607. 

Feartie's  Efiay 

Dunham. 


350.     Cro.  Ja.  415.    5  Term  Rep.  30*.     Douglas  454.   Goodiight  9* 


Raynor  qui  tarn  againft  Fitler. 

Delrtuponj^    jtsEBT  oTi  the  Statute  5  Eliz,  for  ufmg  a  Trade 
Twderbrought  ^^  Bri/Iol,  and  the  Aftion  was  trought  in  Com. 

inthe  Courts  of  Banc.  ^\\&  iTit(\  by  Nijt priiis  zx.  Br ijlol  \  after  Ver- 
ttTcfinrnfter,      jj£^  f^^.  ^^^  Plaintiff,  it  was  moved  in  Arreft  of 

Judgment,  that  the  ASion  ought  to  have  been 
brought  at  the  Affifes  of  Bri/lol  in  the  proper 

County, 


Trinity^  34  Cbarles  U. 

County,  by  Reafon  of  the  Statute  of  2 1  Jac*  Curia 
contra.  Debt  cannot  be  brought  before  Juftices 
of  Affife,  therefore  the  Statute  does  not  extend  to 
Aftions  of  Debt ;  and  Judgment  was  given  for  the 
PlaintiflF  nj/i  Caufa  \  and  then,  tbfc  Judges  having 
conferred  with  the  Judges  of  the  King's  Bench  in 
the  mean  Time,  continued  their  Opinion,  and 
gave  Judgment  for  the  Plaintiff  abfolutely. 


Part  III. 


G 


Michaelmas 


ft 

P-  72-         *  Micnaelmas  Teroi, 

IN  THE 

THIRTY-FOURTH  YEAR  OF  THE  R^IGJJ 

OF 

CHARLES  II- 


In  the  Common  Pleas. 


Bonfey  againft  Lee^ 

to  Suit  for  A  PROHIBITION  was  moved  for,  fuggefting, 
J^^"^^ /\  that  the  Trial  of  Letters  Patents  and  all 
i/Lettcn  Pa- ' Grants  from  the  Crown  are  triable  at  Common 
Sweott^^T*^^'  and  not  in  the  Spiritual  Court,^  and  that  the 
QBeftbn,  thb  Defendant  had  libelled  there  againft  him  for  Tithes, 

^ploWbiliSi*'''  "P^"  ^*^^^  ^^  ^^^  Reftory  by  Letters  Patents ; 
kikcid  5*47!!"*  wkereas  the  Plaintiff  hath  a  precedent  Right  to  the 
Cowpcr  4*4.  Reftory  by  Letters  Fjitents  from  the  Crown  more 
antient.  Nota^  The  Libel  is  only  in  common 
Form,  fcil.  that  he  is  Proprietor  of  all  the  Tithes 
without  making  out  his  Title  in  the  Libel;  but 
upon  the  Pleadings,  Titles  are  made  by  Letters 
Patents  of  both  Sides ;  and  now  by  Nor^,  Wy^- 
ham  and  Charlton,  a  Prohibition  was  granted,  for 
the  Spiritual  C^urt  are  not  to  try  the  Validity  of 

Letters 
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Letters  Ptcems.  Levinz  conita.  The  Soit  it 
founded  tipon  the  Tort  only,  ill  trithdrswiof^  the 
Tithes,  and  the  Title,  if  it  comes  ia  (^eftion ^ 
falk  in  only  as  an  Incident ;  add  in  all  Units  at 
Common  Lav  for  Tithes^  the  Declaration  is  ge- 
neral as  Prbpriecor  without  (hewing  a  Title  in  the! 
Declaration :  And  trhen  the  Foundation  6f  a  8ait 
h  Spiritual,  and  a  Temporal  Matter  falls  in  Quef- 
tioii  incidentally,  tbd  Ecclefiaftica)  Court  {hall  try 
the  Temporal  iH^ixM  fo  long  as  tbdy  proceed  as 
the  Temporal  Law  would  ih  futfa  Cafe ;  but  wheh 
they  proceed  in  a  Temporal  Matter  otherwife  than 
the  Temporal  Law  would,  they  are  to  be  prohi- 
bited, but  not  before.  1 2  Co.  6^.  a  Riile  is  cited 
out  of  the  Regifter,  quod  non  eft  *  confonum  rationi  •  P.  73, 
quod  cognitio  dccejfdrii  in  curia  Chrijlianitatis  impedU 
atury  ubi  coTuitio  principalis  pertinet  ad  forum  ecclefi^ 
ajhcurffj  i  K.  j,  4.  Wheii  a  Thirtg  detirmrnabld 
in  the  S^ttiial  Cbiitt  i^  well  corfirtienced  there, 
though  a  Matter  triable  at  La^  comes  in  Q^dfliori, 
t!hey  Aall  hof  be  jirdrhibited  thdfecij!)6n,  (6  lofig  a$ 
thely  proceed  therein  according  to  the  Cottiitibn 
Laiir,  12  Co.  65.  Libel  for  Tithes  upoh  a  Liafd 
6f  a  RiSoty ;  Defendant  pleaded  a  formtr  Lcafij, 
ttA  thai  6e  had  but  one  Witnefs;  yet  they  ihall 
pfdcefed,  unl<ifs  they  refufc  the  Teftimony  of  on^ 
Witntfs,  1 2  Co.  66.  Fulltt  -vetfa^  fp^itehead,  ihd 
VaHdity  of^  Livery  came  incidentafly  in  Queftion 
b^iWeto  two  Grint(ies  of  R^fliory,  and  Was  tried 
thitfe;  R^t*  S7^  5^'  And  the  Rule  already  cited 
froni  1 2  Co.  Rep.  that  Rule  is  Part  of  ih6  Writ  of 
Conftthfatiofi.  Cra.  Elii.  466.  Ne^otverfusGennet. 
Whether  one  taken  upon  ^  Capias  Utlagat.  (i\(i 
Years  affter  thd  Judgment  be  in  E^tecution  for  the 
Party  was  tried  there,  Cro.  Eliz.  788.  Baker  v^r^ 
fits  Rogers^  a  gtoeral  A&  of  Pardon  incidentally  iii 
Qjtfeilion  there  was  tried  there.  ^r//i.  24  Car,  2.  a  Levinz  64. 
B.R.    Sir  Wriliamyuxonverf,  Lord  By  fori.     MotU 

G  2  gage 
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gage  was  of  a  Reftory ;  Frovifo  that  the  Mortga- 
gor (hall  retain  Pofieflion  till  Default  of  Payment : 
Default  was  made,  and  the  Reftory  being  in  Story 
a  Trudee,  it  was  by  AGc  of  Parliament  taken  out 
of  him,  and  vetted  in  Sir  William  Juxorij  who  be- 
fore Entry  fued  for  Tithes  there,  and  they  fen- 
tenced  that  he  could  not,  and  a  Prohibition  was 
denied  per  Hale  fc?  totatn  Curiam ;  for  before  Entry 
made,  or  a  Recovery  of  the  Re&ory,  he  could  not 
at  Common  Law  maintain  Debt  for  the  Tithes* 
But  in  the  Principal  Cafe  here,  the  Prohibition  was 
granted,  utfupra. 


AJhly  againft  Freckleion. 

In  Cafe  for  dif.  /^JSEj  and  dcclarcs,  that  he  is  feifed  of  a  Mcf- 
rSIc  chiS'  f^age,  and  that  he  and  all  thofe  whofe  Eftatc 
if  againft  the  *  he  hath,  have  Time  out  of  Mind  had  all  the  Seata 
ft^Tidc!"'*^  and  the  foleSepulture  in  an  Ayle  of  theChurch,  and 
4Uiterii  againft  the  Defendant  diflurbed  him.  After  Verdi£t  for  the 

Gibfon^odcx  P'^ii^iiff  wp^°  ^^^  f^^P'  1^  was  moved  in  Arreft  of 
197.  Judgment,  that  he  had  (hewed  no  Confideration 

f  wiifon  3«6.  for.  his  Propriety  in  not  prefcribing  to  repair  the 
JsofTji-^  Ayle.  And  Co.  Entr.  8.  Cro.  Ja.  605.  Dawny 
5  Term  Rep.    ly^;^;  Dgg^  jji  j^  Aftion  upon  the  Cafe,  a  Confide* 

^'  '  ration  of  this  Kind  is  fet  forth.     To  which  it  was 

anfwered,  that  in  an  Action  upon  the  Cafe  againft 
a  Stranger  and  Wrong-doer,  no  Title  or  Confide* 
ration  is  neceiTary  to  be  (hewn,  though  it  is  indeed 
♦  P.  74.  ♦  fo  fet  forth  in  the  Cafes  cited,  which  like  this  are 
but  Aflions  upon  the  Cafe  againtt  meer  Strangers ; 
but  where  he  claims  againft  the  Ordinary  himfelf, 
who  hath  prima  facie  the  Difpofal  of  all  the  Seats 
in  the  Church,  he  ought  to  (hew  fome  Caufe,  as 
building,  repairing,  &c.  but  againft  a  Stranger 
who  hath  prima  fade  no  Right,  his  Poflfeflion  is 

fufEcient 
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fttfficlen't  Ground  for  his  A£kion;  and  fo  was  Bun-  ix^uw  7i< 
ton  and  Bateman's  Cafe,  Alich.  14  Car.  z.  cited  to 
be  refoi  ved,  &  adjurnatur^  Afterwards  at  another 
Day  upon  Confideration  of  Bunton  and  Bateman^% 
Cafe  it  was  refolved  by  the  whole  Courts  and  Judg- 
ment fpr  the  Plaintiff. 


Salter  againft  Codbold^  Adminiftrator  of  Codbold. 

r\EBT  againft  the  Defendant  Adminiftrator,  and  Aaion  firft 

declares  upon  a  Leafe  made  to  the  Inteftate,  J^''-^^^^ 
for  129/.  due  in  the  Life  of  the  Inteftate  in  the  Put,  and  in  the 
detinety  and  for  64/.  in  his  own  Time  in  the  Debet  ^^''^^orPut, 
&f  Detinet.    The  Defendant  demurred ;  and  it  was  r  sil  266, 34a. 
adjudged  that  the  Adion  lies  not  againfl  iheDe-  iLev.iaS,ijo, 
fendant  to  charge  him  in  the  Detinet  for  Part,  and  "lcv!  totals: 
in  the  Debet  and  Detinet  for  the  other  Part,  becaufe  «  Jo  «69- 
they  require  feveral  Judgments,  fciL  de  bonis  pro-  g^i^^'^'^' 
priis  for  the  Arrears  in  his  own  Time,  and  de  bonis  Crb.  ja.saS, 
irUeftati  for  the  Arrears  incurred  due  in  the  Intef-  q^  ^ha.  M5. 
tate^s  Time;  and  the  fevering  of  the  faid  Sums  in  auac.  Ab.440* 
the  Declaration  is  not  fufScient,  but  the  Plaintiff  ^;^j'^^ 
ought  to  bring  feveral  Afiions.  Com.  big. 

AaionO. 
4  TermRq>.a77- 


Graham  againft  Craujhaw. 

T\EBT  upon  an  Obligation  to  the  Sheriff,  con- obligation  to 

ditioned  to  appear  coram  Juflic.  Domini  Regis  ^^^^ff''?^'' 
apud  Weflmon^  die  Luna  prox  pojt  Uclab  tur  ad^mhie. 
re/pond"  £5?r.  The  Defendant  pleads,  that  Hillary  x  Saundcn  65. 
Term  this  Year  Jinivit  Die  Sabbatiprox'  poji  Oilab'  K;  g;  86. 
?irr',  and  that  no  Court  was  tenC  apud  Weftm^  die  '  show.  1^16. 
Luna  prox' po/i  O^ab'  Pur*  qua  ratione  apparere  non  NcLLm.'»?7,' 
potuis  fecund^  conftderat*  fcripti  obligator'  pradiff\  416. 

upon 


Antf  ^i,  $k  ujNMl  whleh  the  Plaintiff  demurred,  and  Had  Jiidg* 
f^ieeaV.  mcnt,  for  |hen  the  Conditipn  being  impofllbU  ac 
•  P.  75.  tbe  Time  the  Obligation  •  was  made,  the  OUtga^ 
I  Mod.  614-  .  tion  is  iiDgle  according  to  Go.  Lit.  But  notf ,  the 
c^t.*aSi.  Defendant  4id  not  plead  Statute  23  H  6.  for  if  lie 
iLey.3>45»77-had  pleaded  the  Obligation  to  be  without  Condl^ 
I  Jo.  171, 179-  jjon    oi-  Condition  impoffible,  which  is  all  one,  it 

Palm.514,549*  .      ,'.  .1    .         i_      r»         '  •» 

551.  bad  been  void  by  the  Statute ;  ut  videtur. 

3  Bac.  Ab.  70a. 


Trinity  34th  Chpirlff  I  J: 


Oarvfir  againft  Ptnckney. 

» 

M\firiQi'Othi  Ngu'mzbam^\  Tl/'ILLUM  Pmknty^  hte  qf  Mans£eU 

0500  antpdcn-       if^  ^|7,    .  j  ^iT     Woodhoikje  in  the  County  aforefaid,  ^fq. 
sm  *oW       w»s  famtnoncd  to  anfwer  Q)arlei  Carver,  Cleric,  of  a  Plea 
a9thCar.  51.      that  he  render  to  him  26/.  131.  4^/.  which  he  owes  him  and 
unjuftly  detains,  &c*     And  whereupon  the  (atd.  Charles^ 
by  Frattcis  ff^yld  his  Attorney  ftich,  that  whereat  hy  a  cer- 
tain Indenture  made  at  Mansfiild  H^'oitdhoufe  afprefaicl,  the 
24th  D^y  of  July,  in  the  23d  Year  of  the  Reigr^  of  the 
Lord   the  now  King,  between   one  Michael  Honeywoody 
Dodor  of  Divinity,  late  Dean  qf  the  Cathedral  Church 
of  the  blefled  Virgiii  Mary  of  Lincoln^  deceafed,  of  the  one 
Part,  and  him  the  laid  IViiliam  Pinkney  of  the  other  Part ; 
one  Part  of  which,  fealed  with  the  Seal  of  the  faid  late 
Dean,  the  faid  PFilliam  hath  in  bis  Power,  it  is  witnefled, 
that  whereas  the  faid  Dvan  in  his  Life-time  for  divers 
Deed  nferredto  Caufes  and  Confidcrations  him  thereto  fpecially  moving, 
*' '"  *Pffet^  ^^  demifed,  granted  and  to  farm  let,  and  by  the  faid  In- 
^ntt   •Ifeffiom,    j^p^j^|.g  fpfhim  and  his  Succeflbrs  did  d^mife,  grant  and 
TcM^m  ^cifiit  ^  f^^^  i^t^  „nf^  the  faid  JVilliam  P'mkn^y  all  that  Rec- 
"la^ninO^'  toTy  and  Parfonage  of  Man^ld  in  the  feid  County  <if 
nani,  Nottingham^  with  all  Members  and  Appurtenances,  and 

Com.  pig.  ^      all  and  all  mariner  of  Glebe  Lands,  T«iemcnts,  Tythes, 
?^I!  V        Fruits,    Oblations   Profits,  Commodities,  Emoluments, 
.3--^»    •  *•   Rents,  Services  and  Hereditaments  whatfeever^  with  all 
and  Angular  the  Appurtenances  to  the  f^id  He^ory  tnd 
Parfpnage,  apd  to  the  Cb^^pels  of  Mansfield  IV^Mfquft  and 

Skegby, 
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Skighyj  or  to  any  of  them  belonging  or  a)>pertatiiiiig  {tb6  But  it  wwUU 
Portion  of  the  Vicarase  of  Mansfietdy  and  the  PreTcntation  ^^PUadimg  » 
thereto  when  it  ihouM  become  vacant,  and  Ac  Penfion  of  ^^^  ^  ^^ 
the  Parochial  Church  of  Sutton  in  Afifeld  always  being  ex-  \  ^^  ^^ 
cepted  and  referved  j  to  have  and  to  hold  the  faid  Rc^ory  ^i. 
and  Parfona^e,  with  all   and  fingular  the  other  Premifes  /« dAt  vam  « 
[except  the  before  excepted]  to  the  faid  Wtlliam  Pinckmy  StMtutt,  &c  if  ^ 
and  his  Heirs  from  the  Time  of  the  making  ♦  of  the  faid    *  P«  ^6^  * 
Indenture,  for  and  during  the  natural  Lives  of  the  faid  '*•  l^tcUrM^ 
rrtUiam  Pinckney  and  of  Elizabeth  his  Wife,  and  of  ElU  f^fl^JP^' 
zabeth  Phukmf  the  Daaghtftr#of  the  faid  ff^^am  Pinckney^  Com.  Dig. 
then  of  the  age  of  one  Year  or  thereabouts,  and  for  the  J^UatUr, 
Life  of  the  longeft  liver  of  thctn,  under  the  annual  Rent  of  * '^*  7* 
30/.  to  the  faid  Dean  and  his  Succeflbrs,  Deans  of  Lincoln^  i)^/X''i?«rf 
or  their  Afligns  annually,  to  be  paid  at  the  Feaft  of  the  m  «  Demi/e  ^ 
Purification  of  the  blefled  Virgin  Maryy  and  of  die  Na-  Memttonat*  M»^ 
tivity  of  St.   John  the  Baptift.     And   the  faid   fTiUiam  '^'•ij^* 
Pinckney  by  the  faid  Indenture  did  covenaht,  grant  and  "  *^ 

agree  to  and  with  the  faid  Dean  and  his  Succellbrs,  th^ 
he  the  faid  tVilliam  Pinckney^  his  Heirs  and  AfCgns  during 
the  Lives  aforefaid,  would  find  and  provide  one  fufficient 
Miniftcror  Prieft  to  celebrate  Divine  Service  in  Mansfield 
W9odhoufe  aforefaid,    and  another  fufficient   Minifter    or 
Prieft  in  the  Chapel  of  Skeghy^  and  each  and  every  of  them 
fhould  be  fuch  as  (hould  be  allowed  and  approved  by  the 
iatd  Dean  and  his  Succeflbrs.     And  that  the  faid  IViiRafn 
Pinckney.^  his  Heir^  and  Afligns  during  the  Lives  aforefaid,    ' 
or  the  Life  of  any  of  them,  would  allow  and  pay  annually 
to  the  Minifter  or  Prieft  of  Mansfield  fP^oodhdufey  the  Sum 
of  forty  Marks  at  the  leaft,  at  the  Church  or  Chapel  of 
Mansfield  JVcodboufey    and   to  the  Minifter  or  Prieft  of 
^kegbyy  the   Sum  of  twenty  Marks  at  the  leaft,   at  die 
Church  or  Chapel  of  Skegby ;  which  Payments  (hould  be 
•  made  by  even  and  equal  Portions  at  the  faid  two  Feafts  or 
Days  of  Payment  above  limited  for  the  faid  annual  Rent 
to  be  paid  to  the  faid  Dean  and  his  Succeflbrs,  as  by  the 
faid  Indenture  more  fully  appears.     And  whereas  by  acer*  Adof  the  i9th 
tain  AA  enaded  in  the  Parliament  of  the  Lord  the  noW  ^"»  *• 
King,  held  by  Prorogation  at  IVeftminfler  in  the  County 
of  Middlefexy  the  25ch  Day  of  February  in  the  agth  Year 
of  his   Reign,  entitled  an  >&7,  fir  confirming  and  perpe- 
fuaiing  Augmentations  made  by  Ecclefiaftual  Perfons  to  fmall 
Vicarages  and  Curacies  \  among  other   Things  it  is  en* 
a£led,  that  all  and  every  Augmentation  of  what  Nature 
foevcr,  granted,  refervea  or  agreed  to  be  made  payable, 

or 
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or  ihtended  to  ht   gnmted,   rcferved^   or  made  payable 
from  the    ift   Day    of  June^    in  the    12th    Year    of 
the  Reign  of  the  faid   ijord  the   novf  King,  or   which 
at   any  Time  afterwards    fhould    be  granted,    referved 
or  made  payable  to  any  Vicar  or  Curate,  or  referved  by 
way  of  increafe  of  Rent  to  the  Leflbrs,  but  intended  to 
be  for  the  Ufe  or  Benefit  of  any  Vicar  or  Curate,  by  any 
Arcbbiihop,  Bifliop,  Dean,  Provoft,  Dean  and  Chapter, 
P«  77*    Archdeacon,  ♦  Prebendary,  or  other  Ecclefiaftical  Corpo- 
ration, Perfon  or  Perfons  whatfoever,  fo  making  the  faid 
Refervation  out  of  any  Re£lory  impropriate,  or  portion  of 
Tythes,    belonging  to  any   Archbimop,   Bifhop,   Dean, 
Provoft,  Dean  anaChapter,  or  other  Ecclefiaftical  Cor- 
poration, Perfon  or  Perfons^  fhould  be  deemed  and  ad- 
judged to  continue  and  be,  and  for  ever  afterwards  (hould 
continue  and  remain,  as  well  during  the  continuance  of 
the  Eftate  or  Term  upon  which  the  faid  Augmentation 
was  granted,  referved  or  agreed  to  be  made  payable  as  after- 
wards, in  whofe  Hands  foever  the  faid  Redories,  or  Por- 
tion of  Tythes  fhould  be  chargeable  therewith,  whether 
the  fame  be  referved  again  or  not.     And  the  faid  Vicars 
and  Curates  refpe^tively  by  the  faid  A<%  are  adjudged  in  the 
actual  PoiTefSon  thereof,  for  the  Ufe  of  themfelves  and 
their  Succeilbrs;  and  the  fame  fhould  be  for  ever  after- 
wards taken,  received  and  enjoyed  by  the  faid  Vicars  and 
Curates  and  their  SuccefTors^  as  well  during  the  Continu- 
ance of  the  Term  or  Eflate  upon  which  the  faid  Augmen- 
tations were  granted,  referved  or  agreed  to  be  made  pay- 
able as  afterwards*     And   the  faid  Vicars  and  Curates 
fhould  have  Remedy  for  the  fame,  either  byDiftrefs  upon 
the  Redories  impropriate,  or  Portions  of  Tythes  charged 
therewith,  or  by  Action  of  Debt  againft  that  Perfon  who 
ought  to  have  paid  the  faid  Augmentation,  his  Executors 
or  Admjrriftrators  5  any  Dlfabiltty  in  the  Perfon  or  Perfons, 
Bodies  Politick  or  Corporate  fo  granting,  or  any  Difability 
or  Incapacity  in  the  Vicars  or  Curates,  to  whom  or  for 
whofe  Ufe  or  Benefit  the  faid  Augmentations  were  granted 
or  intended  to  be  granted  j  the  Statute  of  Mortmain,  or 
any  other  Law  or  Cuflom,  or  other  Matter  or  Thing 
whatfoever  to  the  contrary  notwithftanding;  as  in  the  faid 
Aft  is  more  fully  contained.     And  the  faid  CharUs  further 
faith,  that  he  the  faid  GbarUs  afterwards,  to  wit,  upon  the* 
5th  Day  of  Jun^j  in  the  32d  Year  of  the  Reign  of  the  faid 
fiord  the  now  King,  by  the  Allowance  and  Approbation 
of  the  faid  late  Dean,  at  the  Nomination  of  the  faid   Z^- 


V 


Michaelmas  J  34  Charles  II. 

Bmny  and  by  the  Licence  of  Richard  now  ArchbiOiop  of 
Tork^  in  the  due  Manner  was  admitted  Curate  of  the 
Church  of  Mansfuld  IVoodhoufe  aforefaid,  and  from  that 
Time  continually  afterwards,  hitherto  was  and  as  yet  is 
Curate  there;  and  thefaid  ?6/.  13J*  4//.  of  the  Augmenta- 
tion aforefaid,  by  the  faid  Wtlliam  to  the  Curate  of  Mans^ 
jield  Woodboufe  aforefaid,  in  the  Form  aforefaid  granted  to 
be  paid,  and  by  Force  of  the  faid  A<^  to  the  faid  Charles 
confirmed  and  continued  for  one  whole  Year,  ended  at  the 
Feaft  of  the  Nativity  of  St.  John  the  Baptift  laft  pad,  in 
tbe  *  33d  Year  of  the  Reign  of  the  faid  Lord  the  now  •  p^  ng 
King,  were  in  Arrear  and  as  yet  are  unpaid;  whereby  an 
Adion  hath  accrued  to  the  faid  Charles  to  demand 
and  have  of  the  faid  fFlUiam  the  26 A  131.  4JL  aforefaid, 
neverthelefs  the  faid  pyilliam^  although  oftentimes  requeued, 
the  faid  26/.  13X.  4^£  to  the  faid  Charles  hath  not  paid,  but 
the  fame  to  him  to  pay  hitherto  hath  altogether  refufed, 
and  ftill  doth  refufe,  whereupon  he  faith  he  is  injured,  and 
hath  received  Damage  to  the  Value  of  20/.  and  therefore 
he  produces  his  Suit,  &c.  &c. 

And  the  faid  JViUiamy  by  Sylvefter  Petyt  his  Attorney,  Plea, 
comes  and  defends  the  Force  and  Injury,  when,  &c.  and  Admitting  Ac 
&ith  that  the  faid  Charles  ought  not  to  have  or  maintain  his  Ijjfadi'Ihc^aL 
A&ion  aforefaid  thereupon  againft  him,  becaufe  he  (aith  ofthe  13  &  14 
that  well  and  true  it  is,  that  the  faid  Dean  did  Demife,  Car.  2.  c.  4- 
Grant  and  to  Farm-let  to  the  faid  ^A7///V?ot,  the  Redory,  ^  ^"* 
Parfonage,  Tenements  and  Premifes  aforefaid,  with   the 
Appurtenances,  to  huve  and  to  bold  to  the  faid  ffllliam  znd 
his  Heirs,  for  and  during  the  Lives  of  the  faid  IViUiamy 
Elixabeth  and  Elizabeth  under  the  annual  Rent  aforefaid,  in 
the  Declaration  aforefaid  mentioned,  and  that  the  faid  IFiU 
Ham  did  Covenant  with  the  faid  late  Dean  by  the  faid  In- 
denture in  the  Manner  and  Form  as  the  faid  Charles  by  his 
Declaration  aforefaid.  fuppofes.     And  the  faid  IVilliam  fur- 
ther faith,  that  he  the  (aid  IVilliamy  upon  the  25th  Day  of 
Novembery  in  the  Year  of  our  Lord   1672,  at  Mansfield 
Woodhouje  aforefaid,  nominated  tiie  faid  Charles  to  the  faid 
late  Dean  to  be  Curate  of  the  faid  Church  of  Mansfield 
Woodhoufe  aforefaid,  and  that  he  the  faid  late  Dean  there- 
upon afterwards,  on  the  faid  Day  and  Year,  allowed  and 
approved  the  faid  Charles  to  be  Curate  of  the  faid  Church 
of  Mansfield  IVoodhoufe  aforefaid,  whereby  the  faid  Charles^ 
afterwards  on  the  faid  Day  and  Year  was  in  the  a£lual  Pof- 
feffion  of  the  faid  Benefice,  by  Virtue  of  fuch  Nomination 
and  Approbation  aforefaid  ;  but  the  faid  IVilliam  faith,  that 

by 
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rbis  hthe  Aa  by  a  certain  A£l  ena^fted  in  the  Parliament  of  the  Lord  the 
y#Ar  13^14  now  King,  held  at  fVeftmt0er  in  the  County  of  MiddUfex^ 
Car.  1.  c.  4.  ^jjg  gjh  X)ay  of  il%,  in  the  nth  Year  of  his  Reign, 
among  other  Things  it  was  enaSed  by  the  Authority  of 
the  faid  Parliament^  that  all  and  fingufar  the  Minifters  in 
any  Cathedral,  Collegiate  or  Parochial  Church  or  Chapel, 
or  other  Place  of  Publick  Worfliip  within  this  Realm  of 
Englandy  Ihould  be  bound  to  iay  and  ufe  the^  Morning 
Prayer,  Evening  Prayer,  the  Cclebratbn  and  Adminidra- 
tion  of  both  the  Sacraments,  and  all  other  the  Publick  and 
Common  Prayer  in  fuch  Order  and  Form  as  is  mentioned 
in  the  Book  in  the  faid  Statute  annexed  and  joined,  and  en- 
titled, Ti^  Book  of  Common  Prayer  and  Admnift ration  of  the 
•  P.  79,  Sacraments  J  and  other  Rites  and  Ceremonies  *  of  the  CSurcb 
according  to  the  Vfe  of  the  Church  of  Englandy  together  with 
the  Pf alter  or  Pfalms  of  Davidj  pointed  as  they  are  to  be  fung 
orfatd  in  the  Churches^  and  the  Form  or  Manner  of  makingy 
ordaining  and  confecrating  of  Bijhopsy  Priejh  ana  Deacons^ 
And  further  by  the  faid  Statute  it  was  enaded,  that  every 
Perfon  who  from  that  Time  afterwards  (hould  be  prefented 
or  collated,  or  put  into  any  eccleda/lical  Benefice  or  Pro- 
motion within  this  Realm  of  England^  in  the  Church, 
Chapel  or  Place  of  Publick  Prayer  belonging  to  his  (aid 
Benefice  or  Promotion*  within  two  Months  next  after  be 
fhould  be  in  the  aciual  Pofleffion  of  the  faid  Eccleflaftical 
Benefice  or  Promotion,  upon  fome  Lord's  Day,  openly, 
publickly  and  folemnly,  (hould  read  the  Morning  and  Even- 
ing Prayers  appointed  to  be  read  by  and  according  to  the 
faid  Book  of  Common  Prayer,  at  the  Times  by  the  faid 
Book  appointed  or  to  be  appointed  \  and  after  fuch  reading 
thereof,  openly  and  publickly  before  the  Congregation 
there  ajlembled,  fhould  declare  his  unfeigned  Aflent  and 
Confent  to  the  Ufe  of  all  T'hings  in  the  faid  Book  con- 
tained and  prefcribed,  according  to  the  Form  in  the  faid 
Statute  before  appointed ;  to  wit,  I  do  hereby  declare  my  un^ 
feigned  AJfeni  and  Confent  to  all  and  every  Thing  contained 
and  prefcribed  in  and  by  the  Booky  intitled  the  Book  of  Co 
mnn  Prayer  and  AdminUlration  of  the  Sacrament Sy  and  otl 
Rites  and  Ceremonies  of  the  Churchy  according  to  the  VfTof 
the  Church  of  England^  together  with  the  Pfalter  or  Pfalms 
of  Davids  pointed  as  they  are  to  hefung  orjaid  in  ChurcheSy 
and  the  Form  or  Manner  of  makingy  ordaining  and  confecra^ 
ting  of  Bijhopsy  Priefls  and  Deacons,  And  that  all  and 
every  fuch  Perfon,  who  without  any  lawful  Impediment, 
to  be  allowed  and  approved  by  the  Ordinary  of  the  Place, 

fliould 
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liouici  nested  at  refu&  to  Ao  the  f^me  wicbin  the  Time    - 
a^drefatdy   or  la  Cafe  of  fuch  Impediment,   within  one 
Month  next  after  fuch  Impediment  remoTed,  fhould  be  *   > 

iff§  foBo  deprived  of  ail  his  faid  Ecciefiaftical  Benefices 
aad  ProcnotioDS,  and  that  fr^rni  thenceforth  it  fliould  9nd 
might  be  lavirfui  to  and  for  all  Patrons  and  Donors  of  ail 
and  fingular  the  faid  £cclnflaftical  Benefices  and  Proraoti« 
ons>  or  aoy  of  them,  according  to  their  reipeftive  Rights 
and  7*itks  to  prefent  or  collate  to  the  fame«  as  though 
the  Perfon  or  Perfons  fo  ofiendiog-  or  negle<£^ing  was  or 
were  dead }  as  by  the  <aiJ  Ad  arnong  other  Things  is  more 
fully  contained.  And  the  faid  IViUiam  further  faith,  that  .  <n  q 
the  {aid  CharJis  within  two  Months  next  enfuing  *  after  '-  •  ^^* 
he  WfM  put  and  invefted  as  aforefaid  into  the  aSual  Poflef- 
fion  of  the  Church  of  MamJUld  WMhwfe  aforefaid,  upon 
fiune  Lord's  Day  after  the  Reading  of  the  Morning  end 
Evening  Prayers  appointed  to  be  read  by  and  according  to 
the  i^id  Book  of  Common  Praver,  at  the  Times  by  the  faid 
Book  appointed  to  be  read  by  him  in  the  Church  of  Afans^ 
JUd  H^oodhoufe  aforefaid,  did  not  declare  his  unfeigned  Af«* 
fent  and  Coofent  to  die  Ufe  of  all  the  Things  in  the  faki 
Book  contained  and  prefcribed,  according  to  the  Form  be« 
lore  recited  by  the  ikid  Statute  as  afore^id  made  and  en- 
a&ed,  according  to  the  Form  and  Effect  of  the  faid  Sta- 
tute ;  he  the  faid  Charln  during  the  faid  Space  of  two 
Months  next  enfuing  after  as  aforefaid,  he  was  in  thead^ual 
Pofieffion  of  his  Benefice  aforefaid,  having  no  legal  Impe- 
diment by  the  Ordinary  of  the  Place  allowed  or  approved 
of,  but  his  unfeigned  Ailent  and  Confent  to  all  and  every 
Thing  in  the  faid  Book  (Contained  ,ky[  the  Time  aforefaid, 
according  to  the  Form  and  £flfe<Sl  of  the  Statute  aforefaid, 
did  negled  and  refufe  to  declare,  wherebv  he  the  faid 
darUsj  by  Virtue  of  the  Statute  aforefaid,  became  de« 
prived  of  his  Benefice  aforefaid,  as  if  he  the  faid  CharUs 
had  been  a£bialiy  de^d;  and  that  he  the  faid  fVtlliam  at  any 
Time  after  the  faid  25th  Day  of  Novemhry  in  the  Year 
of  our  Lord  1672  aforelaid,  did  not  nominate  the  faid 
Charles  to  the  (aid  bte  Dean  to  be  Curate  of  Mansfield 
Woodbwfi  afpre&id,  and  this  he  is  ready  to  verify;  where- 
fore he  prays  Judgment  if  the  iaid  CharUs  ought  to  have  j^  ^^^1^^^ 
bis  Adion  aforefs^  thereupon  againft  him,  &c.  &c.  states  ao  Ad- 

And  the  faid  CharUs  faith  that  he  by  any  Thing  before  million  at  a 
allcdged  ought  not  to  be  precluded  from  having  his  Adion  *"  j^^?^rJ?j^' 
afocefaid,  becaufe  he  faith  that  well  and  true  it  is  that  the  ?L  \ixki^  /Ji 
Cud  Uf^lliam  on  the  faid  25th  Day  of  Nwnnker^  in   the  fentandCon* 

Year  fc»t. 
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Year  of  our  Lbrd  1672,  in  the  faid  Plea  abovementidned 
nominated  the  (aid  CharUs  to  the  faid  Dean  to  be  Curate 
of  the  Church  of  Mansfield  IVoodhode  aforefaid ;  and  that 
he  the  faid  late  Dean  thereupon  afterv^ards,  on  the  faid 
Day  and  Year^  allowed  and  approved  the  faid  Q)arUs  to  be 
Curate  of  the  Church  aforefaid,  whereby  the  faid  Charles 
was  and  continued  to  be  in  the  a&ual  Poflefiion  of  the  faid 
Benefice  until  the  5th  Day  of  "June  in  the  Declaration  afore* 
faid  mentioned,  and  the  faid  Charles  on  the  faid  5th  Day  of 
June,  fo  being  in  PofTeifion  with  the  Aflent  and  Suffer- 
ance of  the  faid  ff^illiami.  and  by  the  Allowance  and  Ap- 
probation of  the  faid  late'Dean,  suid  by  the  Licence  of  the 
faid  Richardy  now*  Archbifhop  of  Tork^  to  the  faid  Curacy 
of  the  faid  Church  in  the  due  Manner  was  admitted,  and 
as  yet  is  Curate  there ;  and  the  faid  Charles  further  iaith> 
that  he  within  two  Months  next  after  the  faid  5th  Day  of 
June  in  the  Declaration  aforefaid  fpecified,  upon  the  Lord's 
•  P.  81.  Day,  *  to  wit,  upon  the  13th  Day  of  J une^  in  the  32nd 
Year  aforefaid,  in  the  faid  Church  of  Mansfield  fVooJ^ufe 
aforefaid,  openly,  publickJy  and  folemnly,  read  the  Morning 
and  Evening  Prayers  appointed  to  be  read  by  and  according 
to  the  faid  Book  of  Common  Prayer  at  the  Times  by  the  faid 
Book  appointed,and  after  fuchReading  thereof,  then  and  there 
openly  and  publickly  before  the  Congregation  there  ailem- 
bled,  did  declare  his  unfeigned  Afient  and  Confent  to  the 
Ufe  of  all  Things  in  the  faid  Book  contained  and  pre- 
fer ibed,  according  to  the  Form  appointed  in  the  faid  Sta- 
tute, in  the  faid  Plea  in  Bar  mentioned,  to  wit,  in  the 
Form  following  :  I  CharUs  Carver  do  hereby  declare  my 
unfeigned  AfTent  and  Confent  to  all  and  every  Thing  con- 
tained and  prefcribed  in  and  by  the  Book  entitled,  the 
Book  of  Common  Prayer  and  Adminiftration  of  the  Sa- 
ci^aments,  and  other  Rites  and  Ceremonies  of  the  Churcb> 
according  to  the  Ufe  of  the  Church  of  England,  together 
with  the  Pfalter  or  Pfalms  of  David,  pointed  as  they  are 
to  be  fung  or.  faid  in  Churches,  and  the  Form  or  Manner 
of  makhig,  ordaining  and  confecrating  of  Bifhops,  Priefts 
and  Deacons,  according  to  the  Form  and  Effect  of  the 
Statute  aforefaid  :  and  this  he  is  ready  to  verify;  wherefore 
he  prays  Judgment  and  his  Debt  aforefaid,  together  with 
his  Damages  by  Occafionof  the  Detention  of  the  faid  Debt 
to  him  to  be  adjudged,  &c. 
Demurrer.  And  the  faid  JVilliam  faith,  that  the  faid  Plea  of  the  faid 

Charles  above  by  replying  pleaded  is  not  fufficient  in  Law 
to  maintain  the  faid  Charles  to  have  his  AdUon  aforefaid 

againft 
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agtinft  the  (aid  WiUiam^  and  that  he  to  the  faid  Plea  in  the 
Manner  and  Form  afore&id  pleaded  hath  no  |^eceffity, 
neither  is  he  bound  by  the  Law  of  the  Land  to  anfMrer, 
and  this  he  is  ready  to  verify;  wherefore  for  Want  of  a 
fufficient  Replication  of  the  faid  Charles  in  this'  Behalf^ 
the  faid  ff^lliam  prays  Judgment,  and  that  the  faid  Charles 
may  be  barred  from  having  his  Action  aforefaid,  &c. 

And  the  faid  Charles j  becaufe  that  he  above  by  replying  Joinder, 
hath  alledged  fufficient  Matter  in  Law  to  maintain  his  Ac- 
tion aforefaid,  againft  the  faid  William^  which  he  is  ready 
to  verify,  .which  Matter  the  faid  JVilUam  doth  not  deny, 
nor  to  the  fame  in  any  wife  Anfwer,  but  altogether  doth 
refufe  to  admit  the  Verification  thereof;  as  before  prays 
Judgment  of  his  Debt  aforefaid,  together  wkh  his  Da- 
mages by  Occaiion  of  the  Detention  of  his  faid  Debt,  to 
be  adjudged  to  him,  &c.  and  becaufe  the  faid  Juftices,  C®n^«*"cc- 
&c. 


•  Carver  againft  Pinkney.  ♦  P.  82. 

T^EBTy  and  declares  that  Honywood,  Dean  of  Debt  upon  tn 
^  Lincoln,  by  Indenture  an  the  24th  of  July, '^'^^^ 
43  Regis  nunc,  which  the  Defendant  fenes  fe  ba- vate  t^  c.  %. 
bet,   demifed   to  the  Defendant  the  Reaorv  of  ff  *"«?""**■ 
Mansfield  tor  tUTCG  Lives,  rendering  to  the  Dean  caraprcs. * 
and    his  Succeflbrs,  30/.   Rent  per  annum  \  and  ^ '^*^' ^•^' 
that  the  Defendant  per  eandem  Indenturam  coven- 
anted with  the  Dean  to  find  and  to  provide  a  fuf- 
ficient Minifter,  or  Prieft  to  ferve  in  the  Church 
of  Mansfield,  fuch  a  one  as  by  the  Dean  and  his 
Succeflbrs  (hould  be  allowed  and  approved  ;  and 
to  pay  to  the  faid  Prieft  40  Marks  per  Ann.   ad 
fninus  by  even  Portions  at  the  Nativity  of  St,  John 
the  Baptift  and  Lady  Day.    And  then  fet  forth  the 
Statute  of  2Q  Car.  2.  for  terpetuatin^  Augment  a* 
tions  t^  poor  t^icar.iges  ;  whereby  it  is  enafted,  that 
every  Augmentation  referved  or  made  payable  to 
any  Vicar,  Curate,   &l\  (hould  conrinue  payable 
to  them,  and  that  they  (hould  be  adjudged  in  ac- 
tual 
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nial  Pbflfeffion  of  th^iti  ^M  fttmiid.  YiMi  Rethedf 
i6t  Recovery  of  the  feme  by  Diftfeft  01*  Afliibti  m 
Debt ;  and  ferrher  faith,  that  the  Pliiridff  5  June 
32  dr.  2.  by  Allowance  and  Approbation  of  the 
DeaOy  at  the  Nomination  of  the  Defendant,  and 
iivith  the  Licehfe  of  the  Biihop  was  admitted,  & 
abifide  bucirfqu^fttit  Gura^  of  the  Chtitch  of  Man^^ 
feld  i  aftd  fof  40  Marks  of  the  faid  Pcnfioii  diie 
for  a  Tear  brings  hi^  Aajdn  t  The  Defefidant 
pleaded  /tffio  fionj  and  confefles  the  Leafe  and  the 
Covenants,  but  faith,  that  the  Plaintiff  was  nomi- 
nated, (^c.  the  25th  of  Naventbeff  167a,  and  bad 
FothBdn  }  \mt  farther  foitb,  thfat  bf  the  Stat.  /  3 
Car.  2.  of  Conformity^  it  h  crafted,  that  att  Minif- 
ters  in  any  Church  or  Chapel,  or  other  Ecclefiaf^i* 
cal  Benefice,  (hall  read  the  Prayers  appointed  by 
the  Aft,  and  within  two  Months  after  aftuai  Pof- 
feffion  had  of  their  Vicarage,  Curacy,  ^c-  declare 
their  Aflent  and  Confent  to  all  Matters  in  the 
Book  of  Common  Prayer  contained,  and  upon 
rfegTeft  thefebf  fliall  ipfo  fa&o  be  deprived,  and 
fhat  it  ftall  be  lawful  to  fhe  Patron  to  prefent  or 
collate,  as  if  the*  Incumbent  He  we're  dead ;  and 
that  the  Plaintiff  did  hot  within  two  Months  after 
hJs  t^offelTioft  declare  hisr  Affent  according  to  the 
T.  83.  I^fae.  whereby  he  became  deprived.  *  And  tTiat  he 
ar  no  Tirtie  aiftef  the  faid  Hon).  25.  t  67  2r,  did  no- 
minate the  Plaintiff  to  the  Dean  to  be  Curate. 
iThe  Plaiiitiff  by  Keplication  confeffes  the  Nochi- 
fiatidn,  4'5  AW  1672,  and  that  he  continued  the 
Poffeffioti  till  June  5,  32  Car.  2.  and  afterwards 
fo*  beittg  in  PoffefGon  ex  afferifu  iS  permijjione  of  the 
l>efenviant  with  the  Allowance  of  the  Dean  and 
Licence  of  the  Bifhop,  within  2  Months  after  the 
faid  5th  of  June\  3d,  declared  his  Affent  and 
Conlem,  ^c.  according  to  the  Statute.  Defend- 
arit  demurred.  And  upon  Argument  thefe  Points 
i)^efe  agreed  by  the  whole  Court;  i.   That  this 

Stipeii- 
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Stipendiary  was  within  the  Statute  of  13  of  Con^  stipendiaiy 
formityy  notwithftanding  the  Words  of  the  Statute,  MtT^?r^dim 
which  are^  that  cic  Paoroa  (ball  pf  efent  as  if  the  the  atat.  d  s*-, 
other  were  dead  ;  and  there  is  no  Prefentation  re-  confomhy. 
qoifits  in  this  Cafe»  but  only  Nomination  to  the  Poft.  1  ts^  i^^. 
Dean,  and  i^pprobation  by  hiia;  fo  Cro.  Cha. 
55 r*  3iruulerock&  Macialler,  a  Donative  is  within 
tbe  Statute  of  Shnony,  though  tb«  Statute  fpeaks 
of  Prefentationsy  aord  fo  as  was  faid  it  was  refolted 
ii.  this  Court  withia  thefe  two  Years  between  the 
fame  Parties ;  but  Judji^ent  was  then  given  agaiuft 
the  Plaintiff  !af)OQ  other  Exceptions.     %.  The  De*  r^ebtnpoaa 
daracion  is  good  without  (hewing  the  Indenture,  ^^^j^/^,^ 
nddser  that  nor  the  Counter- pa;rt  bebnging  to  ^a^/. 
the  Plaintiff,  and  therefore  good  in  this  Manner,  ^^B^^'lt  no- 
which  the^Defendant/^;?^ jy!?  habet ;  and  the  Plain- 
tiff is  enabled  to  fue  by  the  Statute  of  29  Car.  2.  *  29  <^'  »•  «• 
3-  That  Debt  lies  in  this  Cafe  though  the  Leafe  I  t/A^H!^ 
be  for  three  Lives,  upon  which  the  Refcrvation  is  "  <»•«*•" 
made,  and  that  by  the  Words  of  the  Statute, 
which  gives  him  Eledion  of  Remedy  either  by 
Adion  of  Debt,  or  Diftrcft.     4.  The  principal 
Point  was,  that  though  he  was  ipfofa^o  deprived 
by  the  Statute  for  his  Negle£t   in  declaring  his 
Affent  within  two  Months  after  his  fird  Nomina- 
tion and  Poffeffion,  yet  this  Statute  not  difabling 
him  to  have  a  new  Nomination,  as  the  Statute  of  Perfon deprived 
Simony  does,  and  he  continuing  always  after  in  [?J^  "^*^^" 
Poffel&on,  performing  the  Office,  the  Permiifion,  fem,  ^c, 
and  Allowance  of  the  Defendant,  and  the  Appro-  offiM*"  (L- 
bation  of  the  Dean,  *till  5  June  ^z^  this  ztnouuu /f^t  m  jFati 


rr««r. 


to  a  new  Nomination,  which  together  with  the  f']^^^^ 
Declaration  of  his  Affent  within  two  Months  after  confent,  thu 
the  5Xh  of  June  32  makes  him  Curate  within  the  aniouiittto  a 
Statute,  and   enables  him  to  bring  this  Aftion ;  ^^ 
and  Judgment  was  given  for  him  per  totam  Cu^ 
riam4 

Sutton 
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•  P.  84.  •  Suttm  and  his  Wife  againft  Rolfe. 

Dower  Kc»  T\OJVER  againft  the  Heir  of  the  firfl:  Hufband^ 
SiT^c^-  ^^^   demands   th^  third  Part  of  the   third 

mon  before  Part  of  the  Tenements.  The  Tenant  pleaded  that 
S^lra^.  b.  ^-  being  feifcd  devifcd  the  Tenements  to  the  firft 
co,Lit.34..b.  Hufband   of  the  Wife,    whereof   flje  demands 

sSlcAb/isi!''^^^^''*  *^^  ^°  ^^^  ^^^^  ^^  ^^^  Demandant,  and 
to  a  third  Perfon,  equally  to  be  divided ;  and  fo 

demands  Judgment  of  the  Writ,  fuppoling  that 

the  Wife  could  not  fue  Dower  againft  the  other 

Tenants  in  common  before  Partition.     But  upon 

Demurrer  it  was  adjudged  the  Writ  lay. 
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.  IN   THE 

THIRTY-FOURTH  YEAR  OF  THE  REIGN 

•  OF 

CHARLES  II. 


In  the  Cornmori  Pleas. 


Gcere  againft  Burken/ham; 

^        S.  C.  2  Danvers  429.  pi.  9'. 

^'kOVER  *for  an  Anchor  and  Cable ;  and  upon  caftom,  if  th^ 
^   iVb/ Gt/%  pleaded,  and  a  Special  Vcrdift,  itSS^L^d 
appeared  that  the  Plaintiff  was  polfefled  of  them )  (haii  haye  the 
and  that  the  Manor  of  Micbing  in  Sujfex  lies  bor-  ^  ^^k!* 
daring  upon  the  Sea,  and  that  the  Cuftom  of  the  v^u. 
Manor  is,  that  if  any  Ship  or  Boat  failing  upon^^*^'^* 
the  Sea,  percUiU  in  i^  fupra  fundum  &f  folum  Ma-  Antc^yj. 
nerii  per  quod perirei,  quumvis  nonjit  Wreccuniy  v^/*^^-  9^»  97- 
accidit  diffblvere  afundo^  that  the  be  ft  Anchor  and  \  M^^ip4, 
CsLble  belongs  to  the  Lord  of  the  Manor,  and  that  105. 
the  Ship,  to  which  this  Anchor  and  Cable   be-^^^;';^*- 
longed,  iS petcujfit  fuper  fundum  ^  folum  Maneriiy 
Cs?  adtunc  6?  ibidem  periit ;  but  that  the  Seamen 
vera  fa^ed,  and  that  the  Defendant   feized  this 
Anchor  and  Cable  to  the  Ufe  of  the  Lord  :  And 
PartIIL  H  '  it 
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it  was  adjudged  by  Peinberton  Ch\^  }\Jk^.  Wynd' 
ham  and  Charlton^  agrotante  Levinz^  that  the  Cuf- 
tom  is  void,  and  without  Copfi,d^raj(jion.  Nota, 
no  Cuflom  of  Salvage  is  fouad. 


•  P.  86.  •  Hilton  againft  King. 

4 

i 

I 

Will  figncd  by  J^JECTMENT^  and  upon  Not  Guilty  a  Special 
R^I^'auT'  Verdia  found,  that  £^^^ri /:/;jtf  was  feifed- 

upon  the  fame   of  the  Tenements  in  Queflion  in  Fee,  and  the 

^d^Inot^JSi  ^9.  ^^'^'  ^679>  devHed  them  to  his  Daughters 
Ante  I.  Diana  and  Sufan^  and  their  Heirs,  and  that  the 

aVcntfisiio.  'w^jll  ^as  duly  made  according  to  the  Statute 
jMoT'^aiS,  of  Frauds  an(|  Perjjjries.,  ^nd  the  N^me  Edward 
aio.  259:  King  fubfcribed  to  the  Bottom  of  the  Will  j 
i^sid.9o;r3f5.^„d  tlicy  found  that  the  faid  Edward  King 
Kiytrt.  ^iSi     afterwards  ad  intention*  revoc*  the  Will,  quoad  Di* 

V'od  foL  ^^^y  w'^o  t  was  married  ap4  had  her  Portion  paid 
hex  Teftm.  to  the  Leflor,  direxit  verba  fequentia  to  be  fub- 
aDanvcrs 527.  ^^ribcd  fuper  eandem  voluntafemy  yiz^  IVe  nvboje 
to  pi.  7.  Names  are  under-written^  do  tejiijie  that  the  above- 

^s\^%\  **o  ^^"  named  E4  ward  jgling  did  the  Pay  of  />6^  J^ate  hereof 
\  Vc^y,  jun.  fubjifh  and  dec/are j  that  the  federal  Claufes  and  He-- 
'!•  «  ^'^'^fcs  in  his  Wjl/,  any  '^lay  relating  tp  i>is  Uaiighier 
•4^.  Diana  fhould  ceafe  and  be  void^  Jbe  peiffg  Jirhce  vitpr^ 

ried^  and  her  Portion  paid:  In  Witnffs  whereof  we 
Itt^'A^  have  hereunto  fet  our  %Hds  this  zHtf?  of  QflQl^er, 

1680.  J.  S.  J.p-  F,  1^.  &  G.  W.  and  th^t  the 
fald  Words  \yere  written  under  the  fa.me  Will» 
upon  the  fanje  Paper,  by  the  Direftion  qf  the  faid 
Edw.  Kinz^  and  fubfcribed  by  the  faid  four  Wit- 
i^efles  in  his  Prefence;  but  farther  tUey  find,  that 
the  faid  Writing  fubfcribed  as  aforefaid  was  i^ot 
fubfcribed  by  the  fjiid  Edward  Kingy  or  any  other 
by  his  Direiftion  or  Authm^ty  5  ^n^d  tb^t  after  the 
Death  of  Edward  f^ing  Di^^na  aud  ^^er  Hui1;>^pd 
entered  and  dcmifed  to  the  Plaintif',  ^^n^  iif  the 

Defendant 
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Dcfiendint  be  guilty,  they  find  as  to  otk  Mofcty 
Tor  the  Plaihtiflf,  atid  a^  to  the  other  Moiety  Wt 
thfe  Defendant.     Nota^  the  Wotds  of  Revocatioh 
were  written  upon  the  fame  Paper,  and  upon  the 
fame  Side  of  the  li^aper  with  the  Will,  immediately 
tiftder  the  Niimc  of  Edward  King  fubfcribed  to  thcf 
Will ;  'ah(i  whether  the  llevocation  quoad  t)iana 
be  good,  according  to  the  Statute  of  FVaudis  and 
Pel^uries,  being  not  (ubfcribed  by  Edward  King  ? 
was  the  QuelHoh.     And  note,  the  Claufe  concern- 
ing Wills/direas,  that  all  Wills  (hall  be  fubfcribed 
by  the  Teftator,  or  any  other  in  his  Prefence,  or 
by  his  Direftion,  and  attefted  by  three  or  four 
•  Witnefles,  and  fubfcribed  in  his  Prefence;  and   •^P*  87* 
the  CIsiufe  touching  Revocations  fi^ith,   that  no 
Devife  (hall  be  revocable  but  byfome  other  TVill  oroto.  cha.  ^t^ 
Codicil  in  Writings   or  utber  JVriting  declaring  the^^' 
fame^  or* by  cancelling^  &c.  bytheTe/latorhimfelfor^i^,^^' 
in  his  Prefence^  or  by  his  Dire ff ion ;  but  dll  Devifes  ^"^^  7^. 
Ihatl  remain  good  tilt  revoked  or  altered  by  fome  other  ^,  \lf'txs^ 
Wii!  or  Codicil  in  Writing,  or  of  her  Writing  of  the  491 
tieyi/or  Jigned  iii  the  Pr^ence  of  thf;e^  or  four  Wit-  ^M6d?to6, 
neffes  declaring  thefamCy  any  former  Law  to  the  cpn^  %o7t  i»o»  158. 
trarj  notiauithjiandlng.     And  upon  the  firft  Argu- 
taefat  laft  Term  North  Ch.  Juftice  and  Lesuint  held, 
that  forafaiuch  ai  the  Devifor's  Intent  appears 
fcllt  In  Writing,  ind  by  Confequence  iio  Doubt 
of  Fraud  or  Perjury,  that  the  Subfcribing  by  King 
upon  the  fame  Paper  may  ferve  as  well  for  the  Co-  . 
didi,  as  for  the  Will ;  and  that  it  is  not  material 
whether  the  Signing  be  at  Top  or  Bottom  of  the 
Will^  or  Writing ;  for  the  Statute  doth  not  fay 
fabfcribed,  but 'figned  by  the  Teftator:  But  now 
thiiTcrm  North  being  removed  into  Chancery, 
and  Levinz  fick.  Rule  was  given,  that  judgment 
ftould  be  entered  for  the  Plaintiff  for  a  Moiety, 
hy  Pcffiberton  Ch.  Juftice,  Wyitdbam  and  Charlton ^ 
^ftcaufa  before  fuch  a  Day ;  ac  Which  Day  Levirtz 

'    Ur  z  being 
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being  prefent  the  Caufe  was  adjourned  till  next 
Term;  and  whether  any  Judgment  be  entered 
quare^  for  I  do  not  rememl^er  it  was  moved  agaia. 

Tli  W^rii  %f  At  rev^hmg  Clavfi  im  the  Irijb  Siat  9/  J^tilt  th  Jii  Will  3.  C.  St.  S,  J. 
«r#.  And  m»rt9V0f  n»  Dtv^in  JVriting  of  amy  Lands^  ffeitemtitttj  0r  Mei^tditmwumti,  thai  si 
mmy  'time  aftgr  theJmidFeafi  Day  0/  tie  Nativity  0/  St.  Jahm  the  BaptiR  wbithjball  Uimth* 
Tmr  i  6f  6— ^  revaJkaSle,  otberwi/e  tbam  by  fame  other  IVill  or  Codicil  in  WrittAg,  §r  other 
H^ritimg  declarimg  ihe/im^f  or  by  burniag^  eaneellimgy  fearing,  or  obliterating  the  fame,  by  the 
T^eflatar  himfelfy  or  in  hie  Frefentt^  and  by  bit  Dire&ione  and  Confent,  but  all  Devifu  mmdBefufe 
of  Landt  and  Tenements  ^aU  remain  and  continue  in  Force  until  the  fame  be  burnt  ^  canfeUed,  torn 
9r  obliterated  by  the  Tefiator,  or  hit  DiteBions^  in  Manner  aforefaid,  or  nnlefs  thefeune  be  altered 
byfomo  otber  Will  or  Codicil  in  Writing,  or  btber  Writing  of  the  Bevifors^  figned  in  the  Prefeme 
of  thrio  or  more  Witneffes  dtelaring  the  fame  ;  any  former  Lajo  or  Ufage  to  the  conte'lary  notwih* 
fanding. 
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Sprigg  againft  NeaL 

t^eclaratlon  in    Liicefier^  J    TlENRY  NEAL^  late  of  Luhenbam^  other- 
Trefpais  quire     u  wit.    3  wife  Lubinaniy   in  the  County  aforcfaidi 

cUufttittfnrgtt,  Yeoman,  was  attached  to  anfwer  Samuel  Sprigg  of  a  Pica, 
wherefore  with  Force  and  Arms  the  Clofe  of  the  (aid 
Samuel  at  Lubenham  otherwife  Lubinam  he  broke,  and  his 
Grafs  to  the  Value  of  fixty  Shillings  there  lately  growing 
with  Feet  by  walking  trod  down  and  confumed,  and  oAer 
his  Grafs  to  the  Value  of  forty  Shillings  there  to  wit  lately 
growing  with  certain  Cattle  depailured,  trod  down^  and 
confumed,  and  alfo  his  Gates,  Walls,  and  Hedges  to  the 
*  P.  88.  *  Value  of  ten  Pounds  there  lately  made,  erected,  grotwing, 
and  being,  did  fpoil,  break,  cut  down,  tear  up,  and  pro- 
ftrare,  and  other  Wrongs  to  him  did,  to  the  great  Damage 
of  the  faid  Samuel^  and  againft  the  Peace  of  the  Lord  the 
now  King,  ^c.  And  whereupon  the  faid  Samuel  by  Wti* 
Ham  Parker  his  Attorney  complains,  that  the  faid  HtffJ 
pn  the  firftPay  of  January^  in  the  28th  Year  of  the  Reign 
of  the  faid  Lcrd  the  now  King,  with  Force  and  Arms,  tfi« 
the  Clofc,  to  wit,  a  certain  Portion  of  Land  commonly 
called  the  Yard  of  the  faid  Samuel^  appurtenant  to  and  ad- 
joining the  McHuage  or  Tenement  now  or  late  in  the  Te- 
nure of  the  faid  Samuel  at  L.  aforefaid  broke,  and  his  Graft 
the  Value,  Uc.  there  lately  growing  with  certain  Cattlp, 

t« 
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t6wiC|  Horfes,  Oxen,  Cows,  Hogs,  and  Sheep,  did  de- 
pafture,  tread  down,  and  confume,  and  alfo  his  Gates,  to 
wit,  four  Gates,  and  his  Walls,  to  wit,  fivePerch<fS  of  his 
Walls,  and  his  Hedges,  t«  wit,  five  Perches  of  his  Hedges, 
to  the  Value,  &r.  there  lately  made,  ere<S^ed,  growing,  and 
being,  did  fpoil,  break,  cut  down,  tear  up,  and  proftrate, 
die  1  refpafs  afortfaid  as  to  the  breaking  the  Clofe  aforefaid,  ^ 
and  the  treading  down  and  confuming  the  Grafs  aforefaid 
with  Feet  by  walkings  and  the  depafturing,  treading  down, 
and  confuming  the  other  Grafs  aforefaid  with  the  Cattle 
aforefaid, .  and  the  fpoiling,  breaking,  cutting  down,  and 
tearing  up  the  Gates,  Walls,  and  Hedges  aforefaid  from 
thefaid  I  ft  Day  of  January^  in  the  28th  Year  of  the  Reign 
of  the  faid  Lord  the  now  King  aforefaid,  until  the  loth 
D-iy  of  yipril^  in  the  34th  Year  of*  the  Rvign  of  the  faid 
Lord  the  now  King  aforefaid,  at  fundry  Days  and  Times 
continuing,  and  other  Wrongs,  ^c.  to  the  great  Damage, 
^c.  and  againft  the  Peace,  ^c,  whereupon  he  faith  that 
he  is  prejudiced  and  hath  fuftained  Damage  to  the  Value 
of  twenty  Pounds,  and  therefore  he  produces  his  Suit,  (sTr. 

And  the  faid  Henry  by  Laurena  jCarttr  his  Attorney  pica, 
comes  and  defends  theForCC  and  Injury  when,  Cffr.  and  as  A»  to  Force  aad 
to  the  coming  with  Force  and  Arms  faith  that  he  is  not  ^™  ^^ 
guilty  thereof  as  the  faid  Samuel  above  complains  againft       ^' 
him,  and  of  this  he  puts  himfeJf  upon  the  Country ;  and 
thefaid  Samuel  doth  the  like: — And  as  to  the  fpoiling,  As  to  fpoiJine* 
breaking,  cutting  down,   and  tearing   up  the  Walls  and  ^^' *^^  "^"^ 
Hedges  aforefaid,  the  faid  Henry  faith  that  the  faid  ^'''W^^^  Guiw  ii§^  f« 
ought  not  to  have  his  A6lion  aforefaid  thereupon  againft  acnqs. 
him,  b%caufe  he  faith  that  the  faid  Henry  at  any  Time 
within  fix  Years  before  the  Day  of  the  fuing  forth  of  the 
original  Writ  of  the  faid  Samuel^  is  not  *  guilty  thereof  as    *  P.  89. 
the  faid  Samuel  above  complains  againft  him^  and  this  he 
i&  ready  to  verify,  wherefore  he  prays  Judgment  if  the  faid 
Samml  ought  to  have  his  A6^ion  aforefaid  thereupon  againft 
him,  i^c.     And  as  to  the  Refidue  of  the  'IVefpafs  aforefaid  Aad  wtothe 
above  fuppof  d  to  be  committed,  the  faid  Henry  faith  that  J^^^^^^JJ^*'^^^ 
the  faid  Samuel  ought  not  to  have  his  Adiion  aforefaid  :nfti|<f,*by* 
thereupon  againft  him,  becaufe  he  faith  that  one  Oliver  virtue  of  a 
Sprigg^  the  late  Father  of  the  faid  Samuel^  long  before  the  R»g*>«  <>f  W"!* 
Time  in  which  the  Trefpafs  aforefaid  is  fuppofed  to  be 
committed,  to  wit,,  upon  the  8fh  Day  of  May^  in  the  13th 
Year  of  the  Reign  of  the  Lord  Charles  the  Firft,  late  King 
of  England,  ^c.  was  feifed  in  bis  Demefne  as  of  Fee  of 
and  in  the  (aid  Parcel  of  Land  comnvonly  called  the  Yard    ■ 

of 
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of  ^e;  (ai^  ^m¥^U  aippurtena;it;  ta  ^  sugojaing  tbp  ^id 
I^fluag^  or  Tcni?m€;Qt  iix  ^q^Dcclara^on  afocefiid,  aboy^. 
qiqnttoned^  and  alfo  of  sMid  in  one,  Clofc.  Qf  PaOiuc  wjtti 
the  Appurtenax)ces>  containing  by  j^ftimatipn  tluec  Rood^ 
'wJ^etber.  more  or  le/s,  lying;  and  being  in.  £.  afbfe&idt  theoi 
called  thf?  Kilnf'Quft^  and  alfo  of  one  Eoifice  oi;  Baoi  with 
the  Appurtenatijces  adjoining  the.(aid:Clofe  c;iUcd:the  Kiln<^ 
Chfe^  niad  of  tJieLand  upon  which.  thftraidli.di&;e.  or  Barn 
then  flood;  and  thq  fai^  Oliver  of  the  (aid  Teoemcot^  ia 
the  Form  aforefaid  being  feifedt  the  faid  Olivir  afcei.wand^ 
to  wit,  upon  thp  faid.  8th  Day  of  Mciy^  in,  the  i3^h  Year 
Profere,  aforefaid,  at  L-  aforefaid,  bv  his  certain  I/identuj-e  fe«ied 

with  the  Sea}  of  the  faid  Otiver^  which,  the  faid  Hfnry.  pro* 
duces  here  ii)  Couit,  the  Date  of  which  is  tiic^  fiiid  Day 
and  Yeaj-,  ^c,  as  well  for  and  in  Confideration  of- the  Sunt 
of  38/.  of  the  lawful  Money  of  Bnglan4  tp.himi  ia  Hand, 
bv  the  fajd  Hmry  paid)  as  for  divers  other  Caufes,  and  good 
Vonfideratipn3  him  the  faid  Oliver  thereto  fpecially.  moving, 
and  by  l^iyery  of  Sejftn.  then  made  upon  the  Tenemeota. 
aforefajd.  in,  the  f^id  De$d  granted,  did  grant  to  the  faid. 
Henry  by  the,  Nain^  of  Henry  Nealy  junior,  of  j6.  aforc- 
fajd,  in  ^Q  County  of  Leicefter  aforefaid,  Cordwainer,  his 
Heirs,  anf]  Aifigns,  the  faid  Clofe  of  Pafture,  Edifice,  or 
Barn,  s^nd.the  Land  upon  lyhich.  the  faid  Edifice  or  Bam 
then  (iopd  with  the  Appurtenances,  suid.  by  the  faid.Dped. 
indented  the  faid  Oliver  further  granted  to  the  faid  Htnry^ 
his  Heirs  and  A.lfigns>  free  Liberty  in  the  Court  and  Hom/c^ 
ftead  of  the  faid  Oliver  to  thatch  the.  (aid  Edifice  or  Barn, 
and  free  and  common  Ways  and  Paflage$,  Ingrefs>  £gre&, 
aiid  Regrefs,  to  lead  or  drive  any  Cattle  or  Carriages. 
*  p.  90.  *•  w:hatfoevcr,  through  the  Court  and.  Homeftead  of  the 
faid  Olivet  ,  to  and  into  the  faid  Premises  granted  as 
aforefaid,  and  to  lead  or  drive  any  Cattle  or  Carriages 
Mfhatfoever  of  and  fr6m  the  faid  Premifles  granted  as  afore- 
faid, as  by  the  faid  Deed  more  fully  appeareth :  which  Court 
apd  Honneftead  are  the  fame  Parcel  of  Land  coromoply 
ca)led  the  Yard  of  the  faid  Samuel\  by  Virtue  of  which 
Grant  the  faid  Henry  had  and  ufed,  and  ought  and  was 
accuftomed  to  have  and  ufe,  from  Time  to  Time  and  at  all 
Times,  from  thenoe.  afterwards  at  his  free  Will,  the  Li- 
berty in  the  faid  Parcel  of  Land  commonly  called  the  Yard 
of  the  faid  Samuel^  to  thatch  the  Edifice  or  Barn  aforefaid, 
and  the  free  and  common  Way  and  Pajlage  of  Ingreis, 
Bgrcis,  and  Regrefs  to  lead  or  drive  any  Cattle  or  Carriages 
whatfoever  through  the  Court  and  Homeftead  aforefaid  in 

'      /         -  iind 
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Slid  inCathrPrtfncfles  grants  as 'afcv^daidi  and  to  lead  df 
drive  9nf  Cattle  or  Ganiages'  Whatfoevtr  of  and  from  the 
Premtfles granted'  as'aforefaid :  ^  And  the  faid  Hmry  furthet 
iaith  that  at  the  fatd  Time  in  i^htch,  &r.  he  the  Hud  .///^rf^  . 
was' about  tapafs  through  the  W^y  and  Pailige  aforefaid^ 
and  that- 2  certain  Gate  was  ereiSed-  and  affixed  acrofs  the 
Way  and  Paflage  aforefaid,  fo  thiat  the  faid  Henry  by  Oc- 
cafion  thereof  through  the  Way  and  Pafiage  aforefaid  there 
could  not  pafe ;  whereupon  the  (aid  Hmry  at  the  faid  Time 
in  which)  ^c.  the  faid'  Gatefo  affixed  acrofs  the  Way  and 
Pafloge  aferefaid,  fpoiled)  broken  cut  down,  tore  up,  and 
proftt-ated,  doing^as  littleDan^age  to  the  fame  as  he  could^ 
that  tMe  faid  Heni^  by.  the  Way  and  Paflage  aforefaid  diere 
might  pafsi  to  ufe  the  Way  and  PaiD^  there,  and  wrthr 
the  proper  Cattle  of  the  (aidi£r7/ry/;nto  the  fard  Ctofe  of 
thefaid  &iMtfif/  commonly  called  the- Ya^d  of  the  fafd  5^- 
mAil  to  ufe  th^  Way^and  Paflage  aforefaid,  entered  and 
pafied,  and  the  Cattle  aforcftid  then  b^ing  the  proper  Cattle 
of  the  fatd  Henry,  ledj  drovej  led  back  and  dro\re  back^ 
and  in  ufing*  the  Way  and  Pkflage  aforefaid  the  Graf^ 
aforefaid  there  lately  growing  with  Feet  by  walking'  trod 
dawn  and  *  confumed,  and  the  other  Grafs  aforefaid  there 
inlikeMknner'  lately  growing  wrth  his  Cattle  aforefaid  trod 
down  and  confumed^  as  it  was  well- lawful  for  hlni,  which 
Gatde  in  driving  by  little  Morfels  bit  the  Grafs  in  the  Way 
and  Paflage  aforefaid  then  growing,  which  fpoiltng,  break* 
ingy  cutting  down,  tearing  up,  arid  proftrating  of  the  (aid 
(&te,  and  the  entering  into  the  fard  Parcel  of  Land  com- 
monly caHed  the  Yard  of  the  faid  Sanmei^  and  the  treading! 
down -and  confumttig  of  thefaidOrafe  there  lately  growings 
wftfa  Feet  by*  walkmg,  and  aifothebhin^,  treading 'down,  ^  P.  gi. 
and  conCbmtilg^h^  other  Grafs*  aforefiid  there  in  like  Marr-^ 
ncr  lately  erowingy  with  the  Cattle  aforefaid,  for  the  Caufe' 
and  Oocaubn  aforefaid,  is  the  lame  Reiidue  of  the  IVefpafs  < 
aforefaidv  in  the  fame  Parcel  of  Land  comiiiOnly^alled  the 
Glofe  of  the  faid  Samuel^  whereof  the  (aid  Sttmttei  above 
complains  againft  hmr^  and'  th^s  he  is  ready  to  Verify, 
whei*efofe  he  'prays  Judgaient  if  the  faid'  Samuet  ought  to* 
teive  his -Adion  aforefaid  thereupon  againft  him,  l^c, 

AvA  the  bxi'Samuei  faith  that  he  by  any  Thing  before  Replication, 
alledged  ought  not  to  be  precluded  from  having  >his  AdiOn  A»  ^  the  Pica 
aforeiaid,  bbcaufe  as^  to  the  faid  Plea  of  the  faid  Henry  ias?[  LkJ^^^ 
to  the  fpoiiing,'  bfealding^  cutting  doi^n^  and  tearing  up  the 
Walls  and  Hedges'aforefaid  committed  asaforefSiid,  by  the' 
faid  Henry  above  pleaded  in  Bar,  the  faid  Samuel  faith  that 

the 


And  at  to  the 

JaiUfication 
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the  feid  Htnry  is  guiky  thereof  within  fix  Years  before  the 
Day  of  the  fuing  forth  of  the  original  Writ  of  the  faid 
Samuel^  as  he  the  faid  Samuel  above  thereof  complains 
as<ainft  bim^  and  this  he  prays  may  be  enquired  of  by  the 
Country,  and  the  faid  Henry  dotn  the  like.,  ^c.  And  as 
,  .  .  ,  to  thr  faid  Plea  of  the  f^id  Henry  as  to  the  Refidue  of  the 
Rdidu"of*thc*  Trefjafs  aforefaid  in  the  Declaration  aforefdid  mentioned, 
Trefpafs  ill  the  the  f3Td  Samuel  £dth  that  the  faid  fpoilmg,  breaking,  cuc- 
l>eciar4tiop.  ting  down,  tearing  up,  and  proftradng  of  the  Gate  afoie* 
(aid,  and  the  entering  into  the  faid  Parcel  of  Land,  com- 
monly called  the  Yard  of  the  faid  Samuel^  and  the  treading 
down  and  confuming  of  the  Grafs  aforefaid  there  as  afore* 
faici  growing  -with  Feet  by  walking,  and  alfo  the  biting, 
treadmg  down,  and  confuming  the  other  Grafs  aforefiiid 
there  in  like  IVdanner  as  aforefaid  growing  with  the  Cattle 
aforefaid,  for  the  Caufe  and  Occafion  aforefaid,  by  the  Plea 
aforefaid  above  fuppofed,  is  not  the  fame  Reftdue  of  the 
Trcfpais  in  the  faid  Parcel  of  Land  commonly  called  the 
Yard  of  the  faid  Samuel^  whereof  the  faid  Samuel  above 
complains  againft  him,  and  this  he  prays  may  be  enquired 
of  by  the  Country, 

And  the  faid  Henry  faith  that  the  faid  Plea  of  the  faid 
Samuilj  in  the  Manner  and  Form  aforefaid  above  by  reply- 
ing pleaded,  as  to  the  Rcfidue  pf  the  Trefpafs  aforefaid,  in 
the  Declaration  aforefaid  mentioned,  is  not  futiicient  in 
Law  for  the  faid  Samuel  to  have  and  maintain  his  Adion 
aforefaid  againft  the  faid  Henry^  and  that  be  to  the  (aid 
Replication  in  the  Manner  and  Form  aforefaid  pleaded, 
bath  no  Neccffity  neither  is  he  bound  by  the  Law  of  the 
Land  to  anfwer,  and  this  he  is  ready  to  verify,  wherefore 
for  Want  of  a  fufficient  Replication  in  this  Behalf,  the  faid 
•  P.  92.     Henry  prays  Judgment,  and  that  the  faid  •  Samuel  as  to  the 
faid  Refidue  of  the  Trefpafs  aforefaid,  may  be  precluded 
from  having  his  A£^ion  aforefaid  againil*  him  the  faid  Henry, 
And  the  (^^id  Samuel  becaufe  that  he  above  by  replying 
'  bath  alledged  fufficient  Matter  in  Law  to  have  and  maintain 

his  Adion  aforefaid  againft  him  the  faid  Henry ^  as  to  the 
Reiidue  of  the  1  refpafs  aforefaid,  committed  as  aforefaid, 
which  he  is  ready  to  verify,  and  which  Matter  the  faid 
Htnry  doth  not  deny  nor  to  the  fame  in  any  wife  anfwer, 
but  altogether  doth  refufe  to  admit  the  Verification  thereof, 
as  before  p)rays  Judgment,  and  his  Damages  aforefaid  by 
Occafion  of  the  faid  Refidue  of  the  l>efpafs  aforefaid  to 
Continuaace.     be  adjudged  tb  him,,  t^c*  and  becaufe,  &r. 


Peamrrer. 


Joinder. 


Sprigg 
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Sprigg  againft  NeaL 

CT^RE^PASS  for  treading  his  Grafs,  and  breaking  in  Trefptft 

and  pulling  down  his  Gate,  and  for  entering  (^^^J^l^ 
his  Ciofe  called  thcTard^  and  breaking  his  Hedges,  put  up,  \^t,  iu 
The   Defendant,    quoad    breaking    the   Hedges,  J^^^^^^ 
pleaded  Non  Culp.  and  as  to  the  Rcfidue  j u (I ifies  without  fiiyin^* 
for  a  PaflTage  per  &?'  tranche  Yard,  and  that  tern-  '^^^*^^'^' 
pre  quo^  &c,  a  Gate  was  erefted  upon  the  PaflTage,  Poft5aa7.' 
fo  that  he  could  not  pafs  with  his  Beafts,  wherefore  '  ^'  *4i. 
he  broke  and  pulled  down  the  Gate,  and  in  pafling  ,  B^a  13S.' 
rariter  trod  the  Grafs,  quod  eft  id'  rejiduum.     The  4Bac.  Ab.  89. 
Plaintiff  replied,  that  it  is  not  the  fame  Refidue^^''-'^^-*^^- 
whereof  he  complained.     The  Defendant  demur- 
red :  And  now  it  was  objefted  that  the  Defendant 
cannot  jultify  the  pulling  down  and  breaking  of 
the  Gate,   not  having  (hewn  that  it  was  either 
locked  or  nailed  fo  that  he  could  not  pafs.     Sed 
per  Curiam;  Having  pleaded  that  the  Gate  was 
put  there,  fo  that  he  could  not  ufe  the  Paffage,  it 
fiiall  be  intended  it  was  locked  or  nailed^  or  the 
Way  thereby  fo  ftreightened  that  he  could   not 
pafs,   and  the  Plea  good.     But  the  Replication  RepUcadoobftd, 
that  the  Refidue  is  not  idem  rejiduum^  ^'^^^^^  M^J^xIJd? 
fiiewing  fome  other  Trefpafs,  is  too  general,  and  p^i, 
therefore  vain  and  idle.     Judgment  per  Utam  Cur^ 
for  the  Defendant. 


OJborne 
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•  P.  93.  *  OJborne  againft  Broahboufe* 

iMUif by  War*  OfTJ^iSff /f-SiS  for  Battery  and  Imprilbnmenr  rj 

^fo^^thS^wit  y^^^  3-^  ^^"^  ^'  Defendant  pleaded,,  that  on 
(Mivcrtdroth^the.  16th.  of  Marcb  an  Attachment  iffued  out  cf 
^^^ i»id  Chancery  to  the  SherifF,  and  that  theSheriff  after 
5^10, 574  Delivery  of.  the  Writ  to  him,  y?/A  May  27,  made 
s  i;e».  19*  a  Warrant  to  the  Defen<^nt  his  Bailiff,  whereupon 
l^^^'  *^^'  he  took;  him  eodem  2^]  Masij  and  traverfes  all  other 
I  sattfr  409V  Times  before  the  Warrant,  or  after  the  Return' of 
??S7^  the  Writ;  The  Plaintiff  maintains  his  Declif  arioii 
ai^ue  hoc  that  the  Writ  was  delivered  to  the  She* 
i^^  th^  Britijb    Tin  before  the  Battery  and  Imprifonment.     The 

i^ c^^u^f7be^^^^^^  that  before  thcReiurn  of  the 

SBtrrfjbaii mah  Writ  it  was  delivered  to  the  Sheriffs  /fil>  the  fiid 

TXI^elaT^Ac  ^7^^^^  ^y^  ^^^  ^^^  before  theArreft  he  had 
nv/i,  L>i//  no  Notice,  but  that  it*  was  delivered  to  ihe  Sheriff. 
firfeitioi.  The  Plaimiff  fur-rejoined,  that  before  the  Arreft 
-  thc'Wirit  was  not  delivered  to  the  Sheriff.  The 
ElaiBtiff:  rebutted  tt//((^rfl,  that  he  had  no^Notiee^ 
hut  that  the  Writ  was  delivered  to  the  Sheriff  be- 
fore theArreft,  ^  de  hocponitfe^  &?<:.  Th«reupon: 
tbeiPiamtiff  demurred  :  And  now  by  Pembertoft 
Chief' Juftioe  ST  tctam  Cur'  Judgment  wag  giveo* 
fort  her  Defendants  For  1.  Whether  or  no  the 
Wi^it  waa  delivered  to  the  Sheriff  before  the  War- 
rant and  Arrefl,  fo  long  as  in.r^r  veritafe  thexe 
was  a  Writ  to  warrant  the  Arreft,  is  not  material. 
2.  There  being  a  Writ  and  a  Warrant  thereupon, 
the  Bailiff  fhall  not  be  charged  for  the  Execution 
thereof;  for  he  is  not  privy,  nor  hath  Notice  when 
the  Writ  was  delivered  to  the  Sheriff;  and  he  hath 
tendered  an  Iffue  of  NeticCj  which  the  Plaintiff 
lathTcfufed  to  accept. 

.^-^       Gillam 
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Gillam  againft  Clayfpn. 


S*  C:  Ventris  363. 

CT'RESPASS  for  breaking  his  Qofe,  fpoiling  his  ContiMnatuf^, 
Grafs,  turning  up  his  Soil,  ^200  pqftes  in  foloyfhtTt  the 
fixfis  eradication*  &  abcarriation^  continuando  tranf-  J^^f "fc^e^r 
gref.  predi6V  till  fuch  a  Day.     Upon  Not  Guilty  Pans,  and  fomc 
the.  Jury  found  for  the  Plaintiff,  and  *  intire  t)a-    *  P.  94. 
mages,  and  Judgment  was  qntered  for  the  Plaintiff  "**y^*j^°'** 
m  B.  K.  a^d  now  Error  was  brought  and  ajugned  .not,  thec**^ 
that  no  Continuance  could  be  as  to  th?  Polls.     ^^^  "^^{^J^^^ 
per  Curiam  ;^  when  the  Continuando  is  de  tranjgre/.  p^,  which 
predi^*  generally,   and  the  Trefpaffes  confift  oini^jhe  couti-^ 

feveral  Parts,  whereof  fpme  may  be  continued,  .°"s*aik.  639! 
fome  not,   the  Continuando  refers  only  to  thofeS»rTho«RaT- 
Fads  Mfhich  may  be  qontinued,  and  not  to  the  **^'  ^^^' 
others.     Otherwife  if  the  Continuand*  had  been 
only  or  particularly  of  the  Pods ;  and  Judgment 
was  affirmec*  per  totam  Curiam:  And  Pemberton 
now.  Clf.  Juftifteof  this.  Court,  faid,  the  Cafe  was 
fo  adjudged  in  B.  R.  upquthU  Differience,  he  be-  . 
ing  Chief  Juftice  there. 


Strode  againft  Denni^on. 

S.  C.  Skinner  8,  9. 

TN,EjeBmcni  and  a  Special  Vcrdid  upon  JVb«  CcyyhoUcr  for 

Quip,  the  Cafe  was;  A  Copyhold  wasgra^ited^/^^^^^^^ 
to /f .  far  his  Life,   and  after,  according  to  theinRc^r£i»ior 
Guftom,  the  Rpyjsrfion  was  granted  to  another  fOT.^'j[*;^*J**^* 

Life,  a  Ventris  3  S. 
5  Co.  1x7. 
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Life,  immediate  poji  mortem  fur/umredditionem  forif- 
faduram  Jive  aliam  determinationem  Jiatus  prediff. 
A.  the  firft  Tenant  was  attainted  of  Felony.  The 
Lord  did  not  enter,  and  the  King  pardoned  A.  for 
the  Felony.  He  in  Reverfion  for  Life  entered, 
and  in  5.  R.  his  Entry  was  adjudged  lawfill ;  upon 
which  a  Writ  of  Error  was  brought  in  the  Exche- 
quer Chamber,  and  Error  affigned  in  the  Matter 
of  Law ;  fciL  that  he  in  Reverfion  for  Life  could 
not  take  Advantage  of  the  Forfeiture,  but  the  Lord 
ought  to  have  entered  for  the  Forfeiture,  and  fo 
have  determined  the  fir(l  Edate,  and  that  he  ill 
Reverfion  for  Life  (hould  have  entered  upon  him. 
But  the  whole  Court  here  held  according  to  the 
Opinion  of  B.  R.  that  tfie  Eftate  for  Life  was  de- 
termined by  the  Attainder;  for  in  the  Eye  of  the 
Law  a  Copyhold  is  no  more  than  a  Tenancy  at 
Will;  and  the  Attainder  determines  his  Will;  for 
his  Attainder  dil'ables  him  to  hold  an  Eftate,  and 
of  this  Determination  he  in  Reverfion  may  take 
Advantage  :  Upon  which  Judgment  was  affirmed. 


•  p.  95.    ♦  Hulchinfon   againft   Puller  in   the   Exchequer- 

Chamber. 


S.  C.  2  Danvers  756.  pi.  18. 

» 

A  Cafe  on  the     TERROR  of  a  Judgment  in  2?.  JR.  in  Ejeftment 

L^dSLailSlIi  ^*  ^^^  Redory  of  Bowe  &f  qucdam  loco  ibidem 
iiiLMdom,  vocaf  the  Veflry;  and  upon  Non  Culp.  a  Special 
Verdift  found :  That  at  the  Time  of  the  great  Fire 
in  London  Dr.  Smakuood  was  Parfon  of  Bowe^ 
Huicbinfon  of  Honey-Laney  and  Dillingion  of  Soper-- 
Lane;  all  which  Churches  were  then  burnt  down 
jiChtr.  a.  c.  by  the  Fire:  And  they  found  the  Statute  22  Car. 
§63,         ,  I  .  whereby  thefe  three  Pariflies  are  united  to  the 

Church 


]  J 
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Church  of  Bowrooly  to  be  rebuilt,  and  to  be  the 
Parifh  Church  for  the  three  Parifhes,  ^nd  that,  the 
Goods  and  Plate  of  the  other  Churches  not  to  be 
rebuilt  fhall  be  delivered  to  the  Church-wardens 
of  Bcwe-Chwrch :    And  that  notwithltanding  the 
Union  the  Pariflies  as  to  Rates,  Taxes,  ^r.  fliall 
remain  diftind,  and  the  Patrons  of  them  (ball  pre- 
fent  by  Turns  to  the  Church  rebuilt.     Ihe  firft 
Prefenrment  to  be  by  the  Patron  of  that  Church, 
which  is  of  mo(t  yearly  Value ;  and  that  the  pre-* 
fent  Incumbent  (hall  not  be  deprived  of  the  Tithes 
of  their  refpedive  Churches  fo  long  as  they  adift 
in  ferving  the  Cure  of  the  Church  to  be  re-edified  : 
They  farther  (ind  the  Statute  of  2  a,  2^  Car,  2. 
c.  15*  for  the  better  Settlement  and  Maintenance 
of  the  Parfons,  whereby  the  Maintenance. of  every 
Parfon  is  reduced  to  an  anmial  Sum  certain  in  Lieu 
of  Tithes,  fcil.  the  Parfon  of  BowCy  Honey-LanCy 
and  Soper-Lane^  to  have  aooA  fer  annum,  to  be 
zSeSed  by  the  Aldermeti  and  Common  Council  of 
the  Ward,  and  to  be  levied  by  the  Mayor  by  Dif- 
trefs  and  Sale  of  Goods  for  Non-payment.     Pra- aa  &  13  ch*:  ». 
viJed  and  Enabled ^  that  where  any  of  the  Parijhes^- 15*  §  «}. 
banje  become  vacant  Jince  the  fire,  the  furviving  In-, 
cumbent  of  the  Panjb  thereto  united,  and  therev:itb 
confolidaied,  fball  have  like  Remedy  to  recover  the 
Tithes  hereby  fettled  to  be  paid,  as  if  he  had  been 
prefented  to  both  Parifhes  Jince  the  Union.     They  find 
that  Dillington  Parfon  of  Soper-Lane  died  on  the 
firft  of  yuly^  24  Car.  2.  that  Smalwood  Parfon  of 
£^^,died  20  Sept emb.  1679,  and  that  Hutchinfon 
is  the  Survivor.    The*  Archbifhop  of  C  ^nterbury,    •  p.  q6. 
Patron   of  Bowe,   upon   the   Death   of  Smalwood 
collated   Puller,  Leflbr  of  the  Plaintiff,  to  Bovje^ 
who  entered,  and  Hutchinfon  oufted,  him,  where- 
upon, he  brought  this  Ejeftment ;  and  the  Queftion 
in  B.  R.  and  alfo  in  this  Court  upon  the  Writ  of 
Error  was,  whether  Puller  Parfon  of  Bowe  fhould 

recover  - 


•  p.  98, 


« 


Eafter  Term, 


IN   THE 


THIRTY-FIFTH   YEAR  OF   THE   REIGN 


OF 


CHARLES  11. 


Jn  the  Common  Pleas. 


Prefcripe.  for 
CommoD  in 
Foreft  Mvifi  Urn' 
pwe  tumi  with- 
out excepting 
the  Fence- 
Moath,  good. 
Poft  i»7 
3  Bulftr.  2 1 3. 
Cro.  Ja.  155. 
4lnlk  ^98. 
NcL  Lut.  30, 

3». 

X  Jo.  %%$:      «« 

I  Ley.  253» 

268. 

%  JLev.  2. 


Trigge  againft  Turner* 

'DEPLEVIN  for  two  Cows  in  quodam  loco  vocaf 
Alice  Holt.  The  Defendant  made  Conufance 
as  Bailiff  to  the  King,  as  Damage-feafant  there, 
being  Part  of  a  Forell  in  Com'  Southamptofij  where-' 
of  the  King  is  feifed  in  Fee.  Defendant  in  Bar 
pleads,  that  the  Bifliop  of  Winchefter  is  feifed  of 
the  Manor  of  Farnham^  and  whereof  a  Mefluage 
and  Lands  Copyhold  are  holden,  and  prefcribes  in 
the  Bifliop  for  him  and  his  Tenants  for  Common 
omni  annoj  omni  tempore  anni^  without  excepting 
the  fence-Month.  The  Plaintiff  traverfes  thcPre- 
fcription,  and  found  for  the  Defendant:  And. 
though  it  was  moved  in  Arreft,  £sfr.  that  without 
the  kxception  aforefaid  the  Prefcription  was  not 
good,  yet  over-ruled,  and  Judgment  was  given 
for  the  Defendant.     iVi?/^,  A  Record  was  produced 

here 


^^ft^9  is  Charles  11. 

here  this  Term  in  a  Cafe  between  Brabrook  and 
Carter^  and  entered  there  Hill.  33,  34  C.  2.  Rot. 
6yj.  wherein  a  Verdid  was  given  on  the  fame 
Prefcription ;  and  uponConfideration  the  next 
Term  after  Judgment  wa$  given  as  here,  that  the 
Prefcription  was  gQod  without  excepting  the 
Feace-Month« 


♦  Bage  againft  BromueL  •  P.  99. 

^kOFER  and  Affumpjii  were  joined  in  the  fame  TfoTcrand 

Aftion  ;  and  upon  Nm  culp.  a  Verdift  for  the  ^?^^-^'?™* 
Defendant  quoad  x\L(t'Trover^  and  for  the  Plain  tiff  Aabn.  "*'*!**' 
({wmd  the  Affumpjit,     And  now  it  was  moved  in  \  ^^\  ^\' 
Arreft  of  Judgment,  that  thefe  two  cannot  be  con- 1  venJu  11). 
joined  inoneAOion;  and  though  the  Jury  hath*^^-'®'- 
fevered  them,  yet  the  Declaration  being  ill  ab  ini^  a^^^o! 
/w,  the  Plaintiff  ought  not  to  have  Judgment ;  '  b»«  Ab.  30. 
and  of  this  Opinion  was  the  whole  Court,  and  {J^"^  ^^' 
gave  J  udgment,  quod  nil  capiat  per  billanu 


Watts  againft  Guybm. 

JN  Ejeamcnt  upon  iVi;«  culp.  a  Special  Verdift.  Lcafctocom. 

Guybon  upon  the  Marriage  of  his  Son  Fitz-WiU  ^^^^  wiS<^t  * 
liam  with  Mercy  Parker^  for  Provifion  of  Portions  i^cM^t^l 
for  the  Daughters  of  that  Marriage,  made  a  Leafe  ^'^''7^'^ 
to  commence  upon  the  Death  of  William  without  AcoiurU 
Iffue  Male,  or  from  the  Time  that  William  Jball  be  '^»  ^'''^**"^ 
dead  before  the  Daughter  or  Daughters  fhall  or  may  ^^l^^lUgi 
refpeaively  attain  to  1 6  Tears  of  Age  without  ItTue-  ^°  *"<^  • 
nale^  of  bis  Body  by  Mercy,  which  Jball  firft  happen,  ^^\l  ^^ 
(^rjl)e  being  enfeint  of  a  Daughter y  for  200  Tears  Son  after  died 
iUnce  ne.tenfuing      Thefe  are  the  Words,  IViU  l^^^^^l 
^iam  had  Iflue  by  Mercy^  Thomas  and  Barbara^  and  t«ng  above  i6. 

Part  IIL  I  a\^a  ^*««  i»^ 

*  *"C"  entitled  to  the 

Tens? 


m^r  Ihe  Age  <$f  1 6«  9^0^^  died  witft^oe  Ida^ 
Efkmh.  4y  i68f,  BafhOra  tkai  beiifg  aboVelhtf 
ilgieof  16  {  and  whether  this  L^afe  mould  arife, 
«r  iidt  ?  w4&  the  <^efl!ioti»«  And  tile  Coart  feeilied 
tfo  be  of  OfHi&ion  tf^  the  firft  Wt>rds,  that  Ibe 
Leafe  (hould  arife  upon  the  Death  of  WitHam  wkb- 
out  Iflue*male,  though  it  be  not  within  the  firft 
Part  of  the  Disjun&ive,  fc.  or  from  the  Time  that 
William  Jball  Me  dead  before  the  Daugbter  or  Daugb* 
ters  Jball  or  may  refpeflively  attain  to  16  Tears  if 
•  P.  100.  Jgewitbotitljue-malei  for  this  being  a  *  Provifioit 
y^^»y^  for  Daughters'  Portions^  the  Conftru&ioa  fhall  be 
made  ufon  the  whot^eDeed)  That  the  Intent  was» 
that  thVPaugbters  (hould  be  provided  fifr^  happen 
bow  it  wquJX    Sed  partes  concordaveruMt* 


Cook  againft  Cook^  iffc. 

Siiti/s^MguxA  ^OOK  the  PlaintiflP  obtained  a  Judgment  in 

stn^'that*        Ejeftment,  33  Car.  2.  againft  Edward  Cook^ 

cntefcd,  hcU    and  Edward  died :   And  the  Plaintiff  brought  a 

Cnr.  ia68.     5r/r^/i^' upon.  this  Judgment  againft  his  Ezecu- 

51  Bm.  Ab.  179.  tors,  and  alfo  againft  Metbam^  who  had  entered, 

to  have  Execution  of  this  Judgment.    The  De-> 

fendants   demurred   upon  the  Seire  facias ;    and 

Judgmait  for  the  Plaimiflf  per  Mam  Curiam  with* 

out  Argument,  fc.  that  th^  Scire  facias  lies  againft 

the  Ezec!Utoi:s  ai^d  the  Stranger  who  had  entered. 


Hilar/ 


E^Jieri  55  Charles  l}. 
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Cole  againft  Waton. 

Undomylqr'HOMAS  WALTON,  late  of  LvfUbm,  Sen- AAioii oT DA 
H  wit.  J  ^    vencr,  Qd)erwifc  called  Thomas  fFaltm,  Ci-  J^^^b^ 
tfzen  and  Salter,  of  Lofukm,  was  fummoned  to  anfwer  fFii^  ^^ 
/mat  Gf/f,  Efquire,  Richard  Rainsy  DoSor  of  Laws,  and 
Tbomas  Robfin,  kiquire.  Executors  of  the  Teflament  ot 
Thomas  StretchJtyj  Gent,  of  a  Plea,  that  he  render  to  chem 
sooi  which  he  unjuftly  detains  from  them,  i^c^    And 
whereupon  they  the  faid  tFtlUam^  Richard^  and  Thmas 
R§kfoH^  by  John  Coke  their  Attorney  fay,  that  whereas  the 
fatd  Thmuu  Walton  upon  the  a6tb  Day  of  Janvary,^  in  the 
26tti  Year  of  the  Reign  of  the  faid  Lord  the  now  King,  at 
Lnuhm^  in  the  Pariih  of  the  Bleffid  Mary  of  thi  Arcbosj  in 
the  Ward  of  Cbtap,  by  his  certain  Writing  obligatory  had  NttmdnrSt^Uf 
granted  that  be  was  holden  to  the  (aid  Thomas  Stretchby  in 
his  Lifb-Ttine  in  the  £iid  200L  to  be  paid  to  the  faid  Thomof 
StretcbUy  when  thereto  afterwards  he  (hould  be  requefted, 
iieverthelefs  the  faid  Thomas  Walton  although  oftentimes^ 
requefted  the  £iid  *  Sam  of  lOo/.   to  the  (aid  Thomas  *  P.  lOI. 
Stritchley  in  his  Life- Time,  or  to  the  faid  William^  Richard^ 
and  Thomas  Rohfon  after  the  Death  of  the  faid  Thomas 
Siritchloy  harfh  not  paid,  but  the  fame  to  them  hath  refiiied 
to  pay,  and  to  the  fiiid  WURam,  Richard,  and  Thomas  Rob" 
ia  as  yet  doth  refttfe  to  pay^  and  the  fame  from  them  un^ 
jttftly  detains,  whereupon  they  (ay  that  thrfr  are  prqudiced, 
and  hare  fufhined  Damage  to  the  Value  or  ao/.  and  there- 
fore they  produce  their  Suit,  ^r.  and  they  produce  here  ^roten  of  the 
in  Court  as  well  the  Writing  aforefaid,  which  teftifics  thc^'^J^^^g; 
Debt  aforefaid,  in  the  Form  afbrefeid,  the  Date  whereof  Probate, 
is  the  Day  and  Year  aforefaid,  C^r.  as  the  Letters  Tefta« 
mentary  of  the  (aid  T.  S.  whereby  it  fufficiently  appears  to 
the  Coiirt  here,  that  die  (aid  fFiliiamy  Richard,  and  Thomas 
Rjoifin  are  the  Executors  of  the  Teftament  aforefaid,  and 
have  the  Admtniftration  diereof  ^c.  b^c. 

I  2  And 


Eofter^  3S  Cbarks  II. 

Plct.  And  the  faid  Thomas  Walttm  by  Ralph  Grainge  his  Attor^ 

TheDefendint  ney  comes  and  defends  the  Force  and  Injury  when,  ^c, 
^CT  cravmsf      and  prays  Oyer  of  the  Writing  aforefaid,  and  it  is  read  to 

WMng  ami  of  *^*"*»  ^^'  *"^  ^^  *^^^  prays  Oyer  of  the  Condition  of  the 
the  Condition,  ftid  Writing,  and  it  is  read  to  him  in  tbefe  Words: — 
pleads  that  he   w  Whereas  the  above-named  Thomas  StretchUy  hath  the 

Sl^E^'^a^dtt   ^*7  ^^  ^^^  ^*^^  above-written   lent  unto  John  Bridge^ 
^jj^piJ^^ju^  Citizen  and  Weaver  of  London^  the  Sum  of  50/.  of  the 
^die  Condition  lawful  Money  of  Englandy  upon  his  Obligation  bearing 
^^Honr  before  Date  the  Day  of  the  Date  hereof,  wherein  the  (aid  John 
'^*Slt?  r°Sun-  ^^^^  '^»  *"^  ftandeth  holden  and  firmly  boundcn  iinto  the 
Set  and  that  no  f^*^  ^'  ^-  ^^  lOoL  of  the  lawful  Money  of  England,  with 
^Pmoncameco  Condition  for  the  true  Payment  of  50/.  lOJ.  of  the  like 
receiTe  the  Mo- lawful  Money  to  the  faid  7.  5.  his  Executors,  Adminiftra- 
"*y*  t6fs  or  Affigns,  at  or  in  the  now  Dwelling- Houfe  of  the 

above  bound  Thomas  IValtony  Scrivener,  Atuate  in  Sopor-' 
Lanfy  otherwife  Nhu  '^een  Street^  London^  on  the  27th 
Day  of  July  next  enfuing  the  Date  of  the  fame  Obligati«a 
as  thereby  appeareth ;  which  Obligation  was  fo  accepted, 
and  the  Money  thereupon  lent  at  and  upon  the  Undertaking 
of  the  faid  Thomas  IValton^  collaterally  to  fecure  the  fame 
according  as  is  hereunder-mentioned.     Now  the  Condition 
of  this  Obligation  is  fuch,  that  if  the  faid  John  Bridge^  his-^ 
Heirs,  Executors,  Adminiftrators,  or  Affigns,  (hall  make 
Default  of  or  in  the  Payment  of  the  faid  Sum  of  51/.  los* 
ZX  the  Place  and  on  the  Day  aforefaid  unto  the  faid  T  S.  bis 
Executors,  Adminiflrators,  or  Afligns,  then  if  the  faid 
Thomas  TVdlton^  his  Heirs,  Executors,  Adminiftrators,  or 
*  P.  102.   Affigns,  do  or  *  (hall  on  the  laft  Day  of  the  faid  Month  of 
July  now  next  coming  truly  pay  or  caufe  to  be  paid  to  tht 
faidTl  ^.  his  Executors,  Admiuiftrators,  or  Affigns,  at  the 
Place  of  Payment  aforefaid,  the  faid  Sum  of  51A   \Os.  in 
Lieu  of  the  faid  recited  Obligation,  [the  faid  T  S.  his  Ex- 
ecutors, Adminiftrators,  or  Affigns,  upon  fuch  Payment 
made  by  the  faid  T  W.  his  Executors  or  Affigns,  delivering 
up  unto  the  faid  T,  IV,  his  Executors  or  Affigns,  the  faid 
recited  Obligation  fafe  and  uncancelled,   and  fufficiently 
affigning  over  the  fame  unto  him  the  faid  T.  W,  his  Execu- 
tory or  Affigns,  or  unto  fuch  other  Perfon  or  Perfons,  as  he 
or  they  (hall  in  that  Behalf  require  the  fame  to  be  periFormed 
by  the  faid  T,  S.  his  Executors,  Adminiftrators,  or  Affigns], 
that  then  this  Obligation  (hall  be  void  and  of  none  Effcd, 
or  elfe  it  (hall  (land  and  remain  in  full  Force  and  Virtue. 
Which  being  read  and  heard  the  faid  Thomas  tVahon  faith 

that  the  (M  fFilUam  Coky  Richard  Rainsy  and  Thomas  Roh^ 

fin 
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Jin  ought  not  to  have  their  Adion  aforefaid  againft  hini, 
becauie  he  faith  that  the  faid  ydn  Bridge  in  the  Condition 
aforefaid  above-named,  did  not  pay  the  (aid  51/.  los,  upon 
the  faid  27th  Dav  of  July  next  enfuing  the  Date  of  the 
Writing  siforefaia  here  in  Court  produced,  to  the  faid 
T.  S.  then  being  in  full  Life,  and  that  the  faid  T.  fV.  upon 
the  faid  laft  Day  of  yuly  in  the  Condition  aforefaid  mentis 
oned,  for  the  Space  of  one  Hour  next  before  the  Setting 
of  the  Sun  of  the  faid  Day,  went  to  the  Manfion-Hoilfe  of 
the  faid  T,  IV.  to  wit,  in  the  faid  Pari(h  of  the  BUJfid  Mary 
if  the  Arches^  in  the  Ward  of  Cheap  aforefaid,  and  there  until 
after  the  Setting  of  the  Sun  of  the  faid  Day  remained,  and 
during  all  that  Time  there  was  ready  to  pay  the  faid  T*  S.  then 
being  in  full  Life  as  aforefaid,  the  faid  51/.  los,  and  that 
neither  the  faid  T,  S,  nor  any  other  Perfon  on  his  Behalf 
was  ready  to  receive  from  the  faid  T,  W.  the  faid  51/.  lOx. 
and  upon  the  Payment  thereof  to  deliver  to  the  faid  T.  fV. 
the  faid  Obligation  by  the  faid  John  Bridge  made  as  afore^  '  * 

faid,  according  to  the  Form  and  £fFe<^  of  the  (aid  Condi- 
tion; and  this  he  is  ready  to  verify,  wherefore  he  prayg 
Judgment  if  the  iaid  William  Cole^   Richard  RainSy  and 
Thomas  Rohfon  ought  to  have  their  Adion  *  aforefaid  there-    *  P.  103^ 
upon  againft  him,  ISc, 

And  the  faid  If^iUiam  CbUj  Richard  Rainsy  and  Thomas  Deamrrer. 
Rob/oPt  fay,  that  the  faid  Plea  of  the  (aid  Thomas  ff'aitofi 
above  in  Bar  pleaded  and  the  Matter  in  the  faid  Plea  con- 
tained are  not  fufficient  in  Law  to  preclude  them  the  faid 
fHiliam  Coky  Richard  Rains^  and  Thomas  Robfon  from  hav* 
ing  their  Action  aforefaid  againft  the  faid  Thomas  fFialiony 
and  that  they  to  the  faid  Plea  in  the  Manner  and  Form 
aforefiiid  pleaded  have  no  Neceflity,  neither  are  they  bound 
by  the  Law  of  the  Land  to  anfwer,  and  this  they  are  ready 
to  verify,  wherefore  for  Want  of  a  fufficient  Anfwer  of  the 
faid  Thomas  IValton  in  this  Behalf,  they  the  faid  fFilliam 
Coiey  Richard  RainSj  and  Thomas  Robjon  pray  Judgment, 
and  their  Debt  aforefaid  together  wrth  their  Damages  by 
theOccafion  of  the  Detention  of  that  Debt  to  be  adjudged 
to  them,  cTr, 

And  the  (aid  Thomas  Walton  becaufe  thut  he  above  hath  Joiotef 
alledged  fufficient  Matter  in  Law  to  preclude  the  faid  Wil-^ 
Ham  Cole,  Richard  Rainsy  and  Thomas  Robfin  from  having 
their  A£lion  aforefaid  againft  him,  which  he  is  ready  to 
vcrii^s  which  Matter  the  faid  William  CoUy  Richard  Rainsy 
and  Thomas  Robfon  do  not  deny  nor  to  the  (ame  in  any  wife 
anfwer,   but  altogether  refu(e  to  admit  the  Verification 

thereof 
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thereof  at  beibre  prays  Judgment^  and  diat  tbey  ihe  V4^ 
WWiam  aie^t  Richard  Rams^  and  Tb^mMs  Robfon  vomj  be 
Csadsiuaee*    precluded  from  having  their  Adiop  aforeiaidy  i^f^    And 
hecaufe  the  Juftices,  &c. 


Cole  againft  Walton. 

Wet,  ptn^     T\E6T  npon  an  Obligation  againft  theDefendant, 

^^^^J^  by  the  Executors  of  Stretchley,  conditioned, 

witiuHit«ite&,  that  whereas  the  Plaintiff  had  lent  to  Bridge  50A 

^  and  took  his  Bond  for  Repayment  of  51/1  lar.  at 

the  Houfe  oC  fValton^  ^updn  the  27th  of  July  next, 

sirtiich  4ie  accepted  upon  the  undertaking  of  Wai^ 

iOHy  that  if  Bridge  did  not  pay,  Walton  would  fc« 

•  ?•  104.  turc  it  as  herein  is  fet  forth.     Now  the  •  Condition 

is  J  that  if  Bridge  make  Default^  then  if  Walton  at 

tbefaid  Time  and  Place  pay  the  Money,  Stretchley 

tjken  delivering  Bridge'^  Bond  /&  Walton  uncancelled^ 

atid  ajfigning  it  to  bim,  the  Obligation  to  be  void: 

The  Defendant  pleaded  that  Bridge  did  not  pay 

the  Money,    whereupon  he  went  to  his  Houfe 

the   31ft    of  July  following,    an  Hour    before 

Sunfet,  and  there  ftaid  till  the  Sun  was  down, 

'    paratus  to  pay  the  Money,  fed  nee  Stretchley^  nor 

zLcT.  S09.      any  other  for  him,  was  there  ready  to  receive  it, 

siVr.RaTm.    ^^  ^^  deliver  up  Bridge'%  Bond,  6?/w,  £5?^:.     The 

zRoU573.      PlaintiflF  demurred  generally,  and  had  Judgment 

f  Bw.  Ab.4-9,  ^^^  ^^'^^  Curiam ;  for  the  Plea  is  naught  for  Want 
14.  *  of  an  obtulit  folvere ;   for  the  Tender  only  is  tra- 

CjK  Lit.  «o7.  a.  verfabie,  and  not  tht  paratus,  and  he  is  to  tender 
8aik.  613.  '  *  before  the  other  is  bound  to  deliver  up  the  Bond. 

I  Stnu  638. 
ftWilioD^^.     . 


^Qolten 


•■, 


^fi^t  35  Gh<^riis  XL 


lVooli$n  againft  S^Utr  and  others. 

J^EPLEFIN^  and  avows  Damage-feafant  in  his     ^^ 

Common^  and  makes  Title  to  Common  in  the  a^^uiger't  ^ 
kcus  in^  quoj  and  becaufe  thefe  Beafts  were  there  Cattu  ;^tiMw< 
Bamage^feafant)  he  took  and  impounded  them.  ^I^J^^'^ 
Hereupon  the  PlaintiflF  demurred,  and  the  Avowry  9  Co.  i  la  6. 
was  adjudged  naught,  becaufe  he  does  not  parti- ^'^•'"*^^ 
colarly  complain  of  any  Special  Damage  to  him* 
felf,  nor  alledge  that  he  could  not  have  Common 
in  tarn  amplo  modoquo  debuit  &  con/uevit;  for  with* 
out  a  particular  Damage  he  cannot  diftrain  th4e 
B^afts  of  a  Stranger  no  more  than  bring  an  Miion 
upm  the  Ca/ei  and  in  Adions  upon  the  Cafe  forage 
fpecial  Damage  is  always  alledged ;  and  though 
this  being  an  Avowry  was  obje^ed  to  be  different, 
and  to  that  Purpofe  were  cited  two  Precedents,  the 
one  in  Rqftal^  the  other  in  Cok^s  Eniries^  without 
alledging  any  fpecial  Damage ;  but  being  without 
Argument  the  Court  did  not  regard  them,  but 
held  the  Law  to  be  the  very  fame  in  Avowries  at 
in  Actions  upon  the  Cafe,  and  that  a  Commoner 
could  no  more  diftrain  than  bring  an  Action  upob 
the  Cafe,  without  alledging  that  he  is  damnified  Prcfa^to 
in  bis  Common.    Another  Exception  was  taken  ^||^2f^|I^^ 
to  the  Avowry,  fc.  that  he  prefcribes  propter  Cam^  mdnot  /r« 
rnsinem  Pafturatn^  *  and  not  fro  communia  pq/htrm^  ^!T^\^^ 
as  it  ought )  and  upovi  both  Exceptions  Jiidgoaent  •  p.  10 1. 
was  given  againft  the  Avowant. 


Hijjuji 


S^f,  35  Cbarlef  II, 


Hilary,  34  Cbatles  II. 

\ 

Manby  againft  Long  and  others. 

• 

ibpebniini  ia  Lincolfiyl  TDJCHJRD  LONGy  John  Browne^  and  Ridhf 
^tfUm,  ■  u  ivit.  \  ^  ard  Sutton-^  w6rc  ^ttjichcd  by  the  Writ  of  the 
Lord  the  King  of  fccond  Pcliverancc,  to  anfwcr  Francis 
Manhyy  Efquire,  of  a  Plea^  wherefore  they  took  the  Cattle 
<$f  the  faid  Francisy  and  them  unjuflly  detained  againft 
.'Gages  and  Pledges  until,  ^c.  And  whereupon  the  faid 
Fratuis  ky  Patrick  Shore  his  Attorney  complains,  that  the 
faid  ^ichardy  John^  and  Richardy  on  the  ift  Day  of  J^h-i 
in  the  33d  Year  of  the  Reien  of  the  Lord  the  now  King, 
at  P otter banworthy  in  a  certam  Place  called  the  North-Fenny 
took  the  Cattle,  to  wit,  five  Mares  and  one  Cult,  of  the 
faid  Francis^  and  them  unjuftly  detained  againft  Gages  and 
Pledges,  l^c.  Whereupon  he  faith  that  he  is  prejudiced, 
and  hath  fuftained  Damage  to  the  Value  of  lO/.  and  there- 
fore he  brings  his  Suit,  l^c. 
Cognizance.  And  the  faid  Richard^  yohny  and  Richardy  by  Timothy 

^hc  J>d€n6Ant3  Langthorne  Aeir  Attorney,  come  and  defend  the  Force  and 
male  ^^^:^^^  Injury  when,  '&c.  and  as  the  Bailiffs  of  the  Matters  and  Go- 
tify  the  takine  vemoTS  of  the  Hofpital  of  yefus  Chrift  in  the  City  of  Lincoln 
Dimagefeafant.  founded  by Ric hard Srrtith  Dooior  of  Phyfip  well  acknowledge 
the  taking  of  the  Cattle  aforefaid  in  the  faid  Place  in  which, 
^c,  and  juftly,  Wt*.  becaufe  they  (ay  that  the  faid  Place  iii 
which  the  taking  of  the  Cattle' aforefaid  is  fuppofed'  to  be 
committed,  contains,  and  at  the  faid  Time  in  which  the 
taking  of  the  Cattle  aforefaid  is  fuppofed  to  be  committed, 
.did  contain  in  itfelf  one  thoufand  Acres  of  Marfh  with  the 
Appurtenances  in  Potterhanworth  aforefaid^  anci  that  the 
Mafters  and  Governors  of  the  faid  Hofpital  [being  a  Bocjf 
politic  and  corporate]  long  before  the  Time  in  which,  {jfc. 
were  feifed  of  Potterhanworth  with  the  Appurtenances  in 
the  County  of  Lincoln  aforefaid,  whereof  the  faid  Place, 
called  the  North- Penny  in  which,  (^c.  is  and  at  the  faid 
Time  in  which,  £s^<:.  was  Parcel,  in  their  Demefne  as  of 
Fee. in  Right  6f  the  Hofpital  aforefaid,  and  becaufe  the 
Cattle  aforefaid  at  the  faid  Time  in  which,  iffc.  were  in 
Che  faid  Place  called  the  Nortb-Penn,  the  Grafs  in  the  faid 
'       ^  -••     ^   •     ■     •    '••  Place 


Eaftcr^  35  Chirks  II. 

Place  dien  growing  eating  up,  and  doing  Damage  therCy 
they  the  faid  Richard^  Jobfty  and  Richard^  as  the  Bailiffs  ^ 
of  the  faid  Maders  and  Governors  of  the  Hofpital  afore- 
faid,  well  acknowledge  the  taking  of  the  Cattle  aforeiaid 
in  the  (aid  Place  in  which,  &r.  and  juftly,  isf'c,  fo  doing 
Damage  there,  &c. 

And  the  faid  Francis  faith  that  the  faid  Cognizance  of  DemuTer. 
the  faid  Ricbardy  John^  and  Richard^  above  in  Bar  pleaded, 
and  the  Matter  in  the  fame  contained,  are  not  Aifficient  in 
Law  to  preclude  him  the  faid  Francis  from  havmg  his  Ac- 
tion aforefaid  againft  them  the  (aid  Richard^  John^  and 
Ricbardy  and  that  he  to  the  faid  Cognizance  in  the  Manner 
and  Form  aforefaid  made,  hath  no  Neceflity,  neither  is  he 
bound  by  the  Law  of  the  Land  to  anfwer;  and  this  he  is 
ready  to  verify:  wherefore,  he  prays  Judgment  and  his 
Damages  by.  Occafion  of  the  unjuft  taking  and  detaining 
of  his  Cattle  aforefaid  to  be  adjudged  to  him,  ^c. 

And  the  faid  Richard^  John^  and  Richard^  becaufe  that  Jotader. 
they  above  hav^  alledged  fuflicient  Matter  in  Law  in  their 
Cognizance  aforefaid,  to  acknowledge  the  taking  of  the 
Cattle  aforefaid,  as  the  Bailiffs  of  the  Mailers  and  Gover- 
nors of  the  faid  Hofpital,  in  the  faid  Place  in  which,  ^c. 
to  be  juft,  which  they  are  ready  to  verify,  which  Matter 
the  faid  Francis  doth  not  deny,  nor  to  the  fame  in  any  wife 
anfwer,  but  altogether  doth  refufe  to  admit  the  Vcrihcation 
thereof,  pray  Judgment  and  the  Return  of  the  Cattle  afore- 
faid, together  with  their  Damages,  Expences,  and  Cofts, 
according  to  the  Form  of  the  Statute  in  fuch  Cafe  made 
and  provided,  to  be  adjudged  to  them,  bfc.  And  becaufe  (!:ootiDiiuicc. 
the  JufticeSj  l^c. 


Manby  againft  Long  and  others.  *  P.  107* 

CECOND   Deliverance  for  taking  his  Beads  in  Conufance  at 
North   Fenne.     The   Defendants  made  Genu-  c^'*^^.*„ 
fance  as  Bailiffs  to  the  Majiers  and  Governors  ^/without  ihcw- 
Cbrift*s  Hofpital  in  I  incoln  ex  fundatione  Ricbardi  *"?  ^^"^  '^^*' 
Smith  ;  and  fay  the  Majler^  ^c.  are  a  Corporation,  hc'had  a* Prc^* 
and  feifed  in  Fee  of  the  locus  in  quo,  &c.  in  Jure  ^f?^'^^^^- 
Hofpitalisy  and  fo  make  Conufance  as  Bailiffs  Da-  ConTDijr.  ,' 
mage-feafant  there.     The  Plaintiff  demurred  gene-  Pi«<?cr. 

rally,  i^ok^j,. 

BeUamy't  Cafe. 
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Tally,  and  took  two  Exceptions  to  tbe  Aotnvry. 

1.  That  it  does  not  (bew'how  it  became  a  Corpo« 
ration*  2.  That  he  does  not  fay  he  had  a  Com- 
mand or  Precept  for  fo  doing,  nor  that  it  was  in 
Writing,  without  which  the  Corporation  could 
not  make  any  Precept  to  him.  Yet  per  Cur^  the 
Avowry  was  adjudged  good  ;  for  i.  Their  being 
incorporated  is  but  an  Inducement  to  alledge  a 
Seifin  in  them,  and  it  need  not  have  been  fliewn. 

2.  His  Conufance  is  good  without  mentioning 
their  Precept,  or  that  it  was  in  Writings  for  thetr 
Precepts  need  not  be  in  Writing  for  fuch  Matters 
as  this  is. 


BaroD 
Feme 


Holiet  againft  Sanders. 

*°^  J^JECTMENT  upon  Non  culp.  and  a  Special 
ment^bcfore '  *"  Verdift,  the  Cafe  was.  yames  Lee  feiied  of 
Marriage  Tc-  the  Tenements  in  Queftion,  had  Iffue  Wittlam  his 
T^r^^TRc-  ^^^  Son,  James  his  fecond  Son,  and  Jeremy  his 
mainder  to  the  third  Sou ;  and  upon  the  Marriage  of  his  young- 
^^^^  eft  Son  with  Jane  Searl  covenanted  to  ftand  feifed 
Remainder  to  to  the  Ufc  of  himfelf  for.  Life,  Remainder  to  %- 

iiffdrcnY*"*^^^^  and  Jane  and  the  Heirs  Males  of  their  60- 
common  Reco-  dies  ;  Remainder  to  Jeremy  and  the  Heirs  Males 
^^'Jj^^^'^^of  his  Body^  Remainder  to  James  the  fecond 
J.  s.  but  whc-  Son  and  the  Heirs  Males  of  his  3ody ;  the  Re- 
rf^^h^^r  M™*^y  mainder  to  William  and  the  Heirs  Males  of  his 
BaraJadFemtBody ;  Remainder  to  the  Right  Heirs  of  James 
pnij,  i>iAA«tor.  {^  Father.  James  the  Father  died.  Jeremy, 
^Ctii3fc\a«,  J^^  living,  bargained  and  fold  to  Up^o?i  in  Fec^ 
M7.  againft  whom  a  Pradpe  was  brought,  and  Jeremy 

♦  P.  108.  only  without  his  Wife  *  Jane  vouched^  and  a 
Common  Recovery  was  fuffered ;  James  the  fecond 
Son  died  without  Ifiue ;  Jeremy  and  Jane  had  If- 
fue a  Son  Jamis^  who  died  without  Iffue  niaie, 

leaving 


ZafttTj  J5  Ctarlts  IL 

Iean0g  oaSj  four  Daughters ,  7]&M9iaj  tlie  Son  ^^9nmuT.c. 
Jf^iUtam^  after  the  Death  oi  Jtremy  and  Jant^ '«.'  ej.  817, 
jsatered  and  was  fdfed^  and  conveyed  to  the  De-  670.  ' 
fendant.     And  the  Q^ftion  was,  whether  this  J^**^JJ;'*** 
Recovery  fnffered  \>y  Jeremy  as  Vouchee  folely,  4  Lc^-  •6, 93, 
«3tfaout  his  Wife  ihould  faar  the  Remainder  to  ^^  ^^ 
JVilliomf  And  it  was  adjudged  that  it  did  bar.  aRoLAb.395. 
I.  It  was  agreed  that  the  Eftate  Tail  to  7^'"«»r  f^^«^"' 
and  yane  was  not  barred  in  ioto^  Jane  being  not  743*™    ^' 
vouched,  3  Co.  5  A.  Cuppledike*s  Cafe,  and  Ow«i  5  T«mi  Rq*. 
and  NUrgdn^  Cafe  there  cited.     But  whether  it  be  "^'  ^•^  *•' 
barred  for  a  Moiety  or  no,  this  being  a  Settle- 
ment before  Marriage,  which  they  took  by  Moie- 
ties, may  be  a  Doubt,  as  it  was  in  Cuppledike's 
Cafe.     But  2dly,  the  Eftate  to  Jeremy  and  Jane 
being  determined,  and  Jeremy  having  a  Remain* 
der  to  himfelf  and  the  Heirs  Males  of  his  Body^ 
that  Remainder  was  wholly  barred  by  the  Reco- 
very, and  all  the  Remainders  over  ;  for  the  Re- 
maijOLder  in  Tail  to  Jeremy  paifed  by  the  Reco- 
very, and  is  in  Suppofition  of  Law  in  ejfe^  and 
precedent  to  all  the  fubfequent  Remainders,  ac-* 
cording  to  CapeWt  Care,  Co.  62.  and  Berifon  and       ^ 
Baron*%  Cafe  lately  adjudged  in  B.  R. 


Difter  againft  Difter. 

S.  C.   2   Danvers    528: 

JiJECfMENT^  and  upon  Non  culp.  and  a  Spe-  i>evifc  in  p«e 
-^  cial  Verdia,  the  Cafe  was :  Tenant  in  Tail  "^^^^^^ 
made  his  Will,  and  devifed  his  Land,  and  after  ufeofthcDe- 
by  Bargain  and  Sale  inrolled,  conveyed  away  the  ^[^  ^  g^ 
Land  to  make  a  Tenant  to  the  Pracipe^  againft  1  Roi.  Ab/ 
whom  a  Common  Recovery  was  had  with  Voucf)er  ^»4.fi«5.6i«. 
of  the  Tenant  in  Tail  to  the  Ufe  of  himfelf  hi  ziJT^^l^^' 
Fee  :  And  whether  by  this  Recovery  the  Will  was  '  f^'f^\  . 

'  •  J     3  Mod.  a6o. 

made  ooid,  93.  loy. 


Eafter^  35  Charles  IL 

crtk  Car.  04.   made  good,  fo  as  by  Virtue  thereof  the  DeVifce 

Ka-'l^js.  fl^*"  ^21^®  ^*^^  J-^'*^'  ^^  whether  the  Devifc  be 
a  R.  :•  3.  revoked  by  the  Recovery  ?  was  the  Queftioh : 
!pVn'\.  And  hy  Pemberton  Chief  Juftice  and  the  whole 

3  p.  Will,  f  70.  /  1.      1        1  A  i_  1- 

Douglas 30.      Court  It  was  adjudged  upon  argument,  that  this 
^  ^T^if  ^^r  ^  ^^*  ^  Revocation  ;  for  by  the  Bargain  and  Sale 
is4»  3to.  *  *'  and  Recovery  the  whole  Eftate  was  changed  and 
altered  after  the  making  of  the  Will. 

A  DfeJ  intended  to  operate  at  an  Appointment  of  Ufet  but  twtfuficientfor  that  Pmrpofe^  may 
imve  the  EffeB  of  revoking  a  Will  if  the  Farty  appear  to  have  bad  that  Intention. — $  Term 
Rep.  124. 


•  P.  109.  •   Hilary  34  &  35   Charles  II. 

Bridgwater  again  R:  Bythway. 

Dechratioo  in   Hereford^  7  J^ICHARD  Bythway  the  elder,  late  of  Lemt- 
Tr<rfpaf».  /^  ^,//,     J  -« V   tuardtftey  in  the  County   aforefaid,  Gent. 

Vi  et  Armit.  ^^^  Richard  Bytfnvuy.  the  younger  of  the  fame,  in  the 
County  aforefaid^  Gent,  were  attached  to  anf^ver  Richard 
Bridgwater^  wherefore  with  Force  and  Arms  together 
W\x\\  Thomas  Jerman  and  Thomis  Betty^  upon  him  the  faid 
Richard  Bridgwater^  at  IVigmore  they  made  an  Adault, 
and  him  beat,  wounded  and  ill-treated  fo  that  his  Life  was 
defpaired  of,  and  other  Wrongs  to  him  did,  to  the  great 
Damage  of  the  faid  .  Richard  Bridgwater^  and  againft  the 
Peace  of  the  faid  Lord  the  now  King,  &c.  and  whereupon 
the  faid  Richard  Bridgwater^  by  Francis  Edwards  his 
Attorney,  complains  that  the  faid  Richard  Bythway  the 
elder,  and  Richard  Bythway  the  youngcvj  on  the  25th  Day 
of  jfpriJj  in  the  33d  Year  of  the  Reign  of  the  faid  Lord 
the  now  King,  together  with  the  faid  Thomas  "Jerman  and 
Thotnas  Betty^  with  Force  and  Arms,  to  wit,  with  Swords, 
Staves,  KniN^es,  Clubs  and  Fifts,  upon  him  the  faid 
Richard  Bridgwater^  at  ff^gmore  made  an  Aflault,  and 
him  did  beat,  wound  and  ill  treat,  fo  that  his  Life  was 
defpaired  of,  and  other  Wrongs,  &c.  whereupon  he  faith 
that  he  is  prejudicfd,  and  hath  fuftalned  Damage  to  the 
Value  of  50A  aod  therefore  he  produces  his  Suit,  &c. 

And 
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.  And  the  faid  Richard  Bythway  the  elder,  by  the  fajd  Plea 
Richard  Bythway  the  younger,  his  Attorney,  comes  and  ,'^' *°.*^*_ 
defends  the  Force   and  Injury,  when,   &c.  and   tiie  t^«d '"^^  ^]^"^,  *^^ 
Richard  Bytbway  the  younger,  in  bis  proper  Perfon  comes  Not  Guiltx. 
and  defends  the  Force  and  Injury,  when,  &c.  and  as  to 
the  coming  with  Force  and  Anns,  or  whatever  that  is 
againft  the  Peace  of  the  faid  Lord  the  now  King  \  and  alfo 
the  wounding  aforefaid,  they  fay  that  they  are  not  Guilty 
thereof,  aud  of  this  they  put  themfelvcs  upon  the  Country  : 
and  the  faid  Richard  Bridgewater  doth  the  like;  and  as  to  And  at  to  the 
the  refldue  of  the  Trcfpafs  and  AiFault  above  fuppofed  to  Refidueofthe 
be  committed,  they  the  faid  Richard  Bythway  the  elder,  1'"^^^'*/*'  '**f  - 
and  Richard  Bythway  the  younger,  fay  that  the  faid  Richard ^^""^^^^'J"^' 
Bridgwater  ought  not  to  have  his  Adlion  aforefaid,  there-  Fieri  Faciu* 
upon  againft  them,  becaufe  they  fay  that  before  the  (aid  againft  the 
Time  in  which  the  Trefpafs  and  Aflkult  aforefaid,  are  fup.  P*'^'  *^^/!°5 

i>i  I  -J  ••i>t«  /iri-i     Jones,  which 

pofed  to  be  committed,  to  wit,  m  the   1  erm  of  the  Holy  Jci,,^  ^^^^^^  „„. 
Trinity^  in  the  32d  Year  of  the  Reign  of  the  faid  Lord  the  dcp  die  faid  E«. 
now  King,  the  faid  Richard  Bythway  the   elder,  in  the  ecution,  the 
Court  of  the  faid  Lord  the  King,  of  *  the  Bench  here,  to    *  P.  1 1 0. 
wit,  at  fVeflminJlery  in  the  County  of  Mddlefex^  by  the  Plaintiff  would 
Confideration  of.the   faid  Court,   recovered   againft  one  ^j;j^]'*;J^°/^^^ 
Elias  Jonesy  as  well  a  certain  Debt  of  8/.  as  40X.  which  the  Defendants, 
to  the  faid  Richard  Bythway  the  elder,  in  the  faid  Court  molliter  manat 
Ofttie  Lord  the  King  were  adjudged,  for  his   Damages \?P^^"^™^ '^ 
which  he  had  fuftained  by  Oceafion  of  the  Detention  of  J;;hf/ij^|J'j^*'" 
that  Debt,  as  by  the  Record  and  Proceedings  thereupon  in  Refiiue  of  the 
the  faid  Court  of  the  faid  Lord  the  King  here  remaining,  Trefpadi. 
more  fully   appeareth;    upon  wl^idl*.  Judgment    the  faid 
Richard  Bythway  the  elder,  afi^^UtrtUi  to  wit,  upon  the 
12th  Day  of  February^  in  thoj^g^  \ifle4c  of  the  Reign  of 
the  faid   Lord  the  now  King^ja^t^ijb)'  the  Term  of  St. 
Hilary^  in   the  32d   and  33d  VefHrt^of  the  Reign  of  the 
faid  Lord  the  now  King,  profecuted  out  of  the  faid  Court, 
here  a  certain  Writ  of  the  Lord  the  King  of  Fieri  Faciasy 
againft  the  faid  EliaSy  to  the  then  Sheriff  of  Hereford  di- 
reded  j  by  which  Writ  the  faid  Lord   the  now  King  the 
then  Sheriff  commanded,  that  of  the  Gi>ods  and  Chattels 
of  the  faid  Eliai  in  his  Bailiwick,  he  ihould  caufe  to  be 
made  the  Debt  and  Damages  aforefaid,  and  that  he  (hould 
nave  that  Money  before  the  Juftices  of  the  faid  Lord  the 
King,  here  from  the  Day  of  Rajier  in  five   Weeics  then 
next  enfuing,  to  be  paid:>.to  the  faid  Richard  Bythway  the 
elder,  for  ine  Debt  and  Damages  aforefaid ;  waich  Writ 
afterwards,  to  wit>  upon  the  12th  D^iy  of  /fpriiy  in  the 


%yi  V«tr  of  theJUign  of  dse  (aidH^IxArd  die  now  KhKg,  ifbre* 
fiiid,  at  ff^gm&rt  afbr«£iid,  te  Kmejobtf  Skifpi^  £(<(•  clieii  b«^ 
ing  SherifFof  the  Couinty  of  Hefuprd  afore»i(^  was  delivered 
in  the  Form  of  Law  tofce  escecitted;  by  Virtue  of  which 
Writy  and  for  the  Execution  thereof  the  faid  then  SheriflF 
afterwards,  to  wit,  upon  die  faid  Day  and  Year,  at  Wig^ 
mars  aferefaid^  made  his  certain  Warrant  in  Writings 
fealed  wkh  the  Seal  of  his  Office  of  ^lerifl;  to  BdtMfori 
Lan^frrdy  Thomas  Jerman  and  Thomas  Bettys  Bailtfls  of 
the  faid  Sheriff  direded';  by  which  Warrant  the  faid  ShcK 
riff  to  tbem  jointly  and  ieverally  did  command,  that  tfaey 
fltould  caufe  to  be  made  of  Dhe  Goods  and  Chattels  of  the 
faid  Eliasy  the  Debt  and  Damages  aforefaid^  according  to* 
the  command  of  the  faid  Writ ;  which  Warrant  afterwaiKfe, 
to  wity  upon  the  faid  Day  and  Year,  at  ^^guitr^  aferefavd^ 
to  the  Cud  Bailiffs  was  delivered,  in  the  Form  of  Law  to 
be  executed.  And  the  faid  Richard  Bjfbway  the  elder, 
and  Richard  Bythway  the  younger,  further  fay,  that  on 
the  iaid  Day  of  Delivery  of  the  faid  Writ  to  the  faid  She-* 
riff,  and  alki  at  the  faid  Time  of  the  making  oftiie  fiiid^ 
Warrant,  and  at  the  £iid  Time  in  which,  &c.  the  did 
EUas  had  divers  Goods  and  Chattels,  of  his  own  proper 
Goods  and  Chattels,  to  wit,  art  Lnntumrcbu  aforefaid,  and 
for  this  becaufe  the  faid  Goods  and  Chattels  at  the  fiiid- 
Time  in  whicb,.&c.  were  in  the  Polfeffion  of  the  faid  £&», 
and  then  were  found  withih  the  Bailiwick  of  die  fiiid  Shc<*' 
*  P»  1 1  u  riffy  the  (aid  Thomas  Jerman  and  Thoma%  Betty  at  the  *  (aid 
Time,  in  which,  &q.  befb^  the  Return  of  die  (aid  Writ, 
as  the  fiaili(fs  of  the  fajd^9^^  SBffpt'^  £fq.  being  as  afore- 
faid.  Sheriff  of  dieCoUMV^f  ii/r^i^  aforefaid,  the  faid 
Goods  and  Chatteht^ .  V^ttae  of  the  Warrant  aforefeid, 
ar  Leatwardim  aforCmd^^took  and  arrefted,  and  the  faid 
C^oods  and  Chattels^  tiMtt  4uid  there  under  the  Cuftody  of 
the  faid  Sheriff  then  and  there  had,  and  would  have  led  and 
carried  away^  to  caoie  to  be  made  the  Debt  and  Damages 
aforefaid,  according  to  the  Command  of  the  faid  Writ, 
and  the  faid  Goods  and  Chattels  under  the  Cuftody  of  the 
faid  Sherift  in  the  Form  aforefaid)«nd  for*the  Caufe  afore- 
faid being,  the  faid  Rtchard  Bridgiwater  at  the  faid  Time 
in  which,  &c.  and  before  the  Return^  of  the  (aid  Writ, 
upon  them  the  fatd  Thomas  Jerman  and  Thomas  Betty^  widr 
Force  and  Arms,  at  LtmtwarcUne  aforefaid,  made  an  Af- 
£mlt,  and  the  faid  Goods  and  Chattels  out  of  the  Cuftody 
of  the  (aid  Sheriff,  widi  Force  and  Arms  then  s^nd  there 
would  and  endfaVourtd  to  have  taken  and  refcuedi  ^erc^ 
/  upon 
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upon  Ihejf  dw  iAi  Rscbard  Bjtbxvay  the  elder,  and  Ricbard 
BfAfKMj  fhe  younger,  Chen  and  there  being  prefent,  and 
pereetving  that  he  the  (aid  Richard  Brtdgwaur^  upon 
tlMm  die  6id  TZrtfmas  Jtrman  2Xi^  Thomas  Bitty  had  made 
•n  Aflault,  and  would  and  endeavoured  to  refcue  the^ 
Goods  and  Chattels  afbreiatd,  out  oF  the  Cuftody  of  the 
laid  SheriiF;  they  die  fatd  Richard  Bphway  d)e  elder,  an4 
RitSard  BytbuMty  the  younger,  in  Aid  of  the  faid  Bailiff, 
and  by  their  Command,  then  and  there  their  Hands  up* 
on  the  (aid  Richard  Bridgwater  gentty  laid,  with  Inten<- 
tioa  CO  hinder  the  faid  Richard  Bridgwater^  left  he  might 
take  the  Goods  and  Chattels  afore6id,  out  of  the  Hands 
of  ihe  fitid  darlifis,  as  they  lawfully  might  i  which  gentle 
laying  on  of  the  Hands  of  the  faid  Richard  Bytbway  the  eU 
dur,  and  Richard  Bythukty  the  younger,  upon  the  faid 
Richard  Bridgtuater  in  Aid  of  the  faid  HailiiFs,  and  by  their 
Coi&mand  in  the  Form  afore&id,  and  for  the  Cauie  afore- 
(aid,  arc  the  fame  Trefpafs  and  Aflault  whereof  the  faid 
Richard  Bridgwater  above  now  complains,  and  this  they 
arc  ready  to  verify  i  wherefore  they  pray  Judgment,  if  the 
£tfd  Richard  Bridgewater  ought  to  have  his  A£Hon  afore* 
(aid,  againft  them,  &c« 

And  the  faid  Richard  Bridgwater  as  to  the  faid  Plea  of  Rcpficatioiu 
the  faid  Richard  Bythwaj  the  elder,  and  Richard  Bphway  ^^l^',^/"^ 
the  yotmger,  as  to  the  faid  refldue  of  the  Trefpafs  and  Af-  hoc^'S'*.  ^^ 
fault  aforefaid,  above  pleaded,  faith  that  he  by  any  Thing 
by  fhem  the  faid  Richard  Bythway  the  elder,  and  Richard 
A^iftwtfy  the  younger,  m  the  fame  Plea  above  by  pleading 
aUedged,  ought  not  to  be  precluded  from  having  hrs  Ac- 
tioo  aforefai<^  b^cade  he  faith  that  the  faid  Richard  Byth^ 
way  the  elder,  and  Richard  Bythway  the  younger,  together 
with  the  faid  Thomas  Jerman  and  Thomas  Betty^  with  Force 
and  Arms,  of  their  own  proper  Wrong,  at  Wigmore  afore- 
faid,   upon  him  the    faid  Richard  Bridgwater  made  an 
*  Aflault  and  him  did  beat,    wound  and  ill-treat,  as  he  •  p^  112^ 
above  complains  againft  them,  without  this,  that  die  faid 
Richard    Bytbway   the   elder,   and  Richard  Bythway  theTwitift. 
younger,  at  the  Time  of  the  Trefpafs  and  Aflault  afore- 
faid,  in  Aid  of  the  faid  BailiiFs  and  by  their  Commarid, 
uponr  Wm  tlie  faid  Richard  Sridgwater  gently  laid  their 
nanda,  with  Intention  to  hinder  him,  the  faid  Richard 
Bridgwater  ItBb  he  might  take  the  Goods  and    Chattels 
aforeiaid^  out  of  the  Hands  of  the  fatd  Batliils,  as  they  the 
faid  Ricbord  Bfth^iU2y  the  elder^  and  Richard  Bythway  th» 
younger,  above  have  alledged,  and  this  he  is  ready  to  ve- 
rify; 


DeimixTcr* 


Joinder. 


Contiauancc. 
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rify ;  wherefore  becaufe  the  faid  Richard  Bjthwof  die  fl« 
der,  and  Richard  Bythway  the  younger>  above  acknowledge 
the  Trefpafs  and  Ailault  afofefaid,  he  prays  Judgment  and 
his  Damages  by  Occafion  of  the  Trefpafs  and  Aflaulc 
aforefaid  to  be  adjudged,  &c. 

And  the  (aid  Richard  Bythway  the  elder,  and  Richard 
Bythway  the  younger  fay^  that  the  faid  Flea  of  the  faid 
Richard  Bridgwater  above  by  replying  pleaded,  is  not  fuf- 
ficient  in  Law  to  maintain  him  the  faid  Richard  Bridgewater 
to  have  his  Ad^ion  aforefaid  againfl  them  the  faid  Richard 
Bythway  the  elder,  and  Richard  Bythway  the  younger, 
and  that  they  to  the  faid  Plea  in  the  Manner  and  Form 
aforefaid  by  replying  pleaded  have  no  Neceffity,  neither 
are  they  bound  by  the  Law  of  the  Land  to  anfwer,  and 
this  they  are  ready  to  verify;  wherefore  for  want  of  a 
fufficient  Plea  of  the  (aid  Richard  Bridgwater  in  this  Be- 
half, they  the  faid  Richard  Bythway  the  elder,  and  Richard 
Bythway  the  younger,  as  before  pray  Judgment,  and  that 
the  faid  Richard  Bridgwater  may  be  precluded  from  hav- 
ing his  Adion  aforefaid,  &c. 

And  the  faid  Richard  Bridgwater^  becaufe  that  he  in 
his  Plea  aforefaid,  above  by  replying  pleaded,  hath  al- 
ledged  fufficient  Matter  in  Law  to  maintain  him  the  faid 
Richard  Bridgwater  to  have  his  AQion  aforefaid  againft 
them  the  faid  Richard  Bythway  the  elder,  and  Richard 
Bythway  the  younger,  which  he  is  ready  to  verify  j  which 
Matter  they  the  faid  Richard  Bythway  th^  elder,  and  Richard 
the  younger  do  not  deny,  nor  to  the  fame  in  any  wife  an- 
fwer, but  altogether  do  refufe  to  admit  the  verification  thereof, 
as  before  prays  Judgment  and  his  Damages,  by  Occafton 
of  the  Treipafs  and  Ailault  aforefaid  to  be  adjudged  to  him, 
&c»     And  becaufe  the  Juftices,  &c. 


•^P.  113. 


^Bridgwater  againft  Bythway. 


Command  by  a  pATTERT\  Defendant  pledds  a  Judgment  ob- 
^*'l'*^«%^'r  tained   by  his  Father  ^igzxxi^  Elias  Jones .  and 

vent  a  Rclcuc  ,     J  o  J  > 

nottraverfabic.  an  Lxccution  thereupon,  whereon  the  Goods  ot 
Vide  ante  ao,  Jq^i^^  were  taken  in  Execution,  and  that  thePlain- 
ii'mocI  iia.  tiff  aflfaulted  the  Bailiffs,  and  would  have  refcued 
8aik.  107.        the  Goods  ;  whereupon  in  Aid  of  the  Bailiffs,  and 

by 
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by  their  Command^  the  Defendant  moUiter  ma-- 
nus  impofuit  upon  the  Plaintiff  to  prevent  his 
Refcue  of  the  Goods. '  The  Plaintiff  replied,  de 
injuria  ftia  propria  abfque  boc  that  the  Defendant 
by  Command  of  the  Bailiffs,  and  in  Aid  of  them, 
to  prevent  a  Refcue  of  the  Goods,  ^c.  Where- 
upon the  Defendant  demurred  generally,  and  upon 
Argument  it  was  refplved  by  the  whole  Court ;  i. 
That  the  Replication  in  traverfmg  the  Command 
of  the  Bailiffs  was  not  good.  For  he  might  of  him- 
felf  do  that^  to  prevent  the  Refcue,  which  is  a  Tort  J"^^'|^^^^ 
and  a  Breach  of  the  Peace.  ^.  The  Defendant's  torj  muft  be°at 
Plea  is  ill ;  for  the  Aftion  was  brought  as  for  a  ^J^^Th^A  * 
Battery  at  fV.  and  the  Defendant  juftifies  at  L.  tionui^raachu 
in  the  fame  County ;  whereas  the  Bailiffs  have  Au- 
thority throughout  the  whole  County,  and  there- 
fore the  Caufe  of  Judiiication  in  the  fame  County 
not  locals  fo  that  he  (hould  have  conformed  and 
jufiified  in  the  fame  Place,  being  the  fame  County, 
where  the  Plaintiff  declared :  And  if  the  Place  had 
been  material,  he  ought  to  have  traverfed  all  other 
Places  within  the  fame  County;  and  Jic^  guacunque  mt^evn-  msi*, 

viadataj  the  Plea,  is  ill.     Whereupon  Judgment  *^^^22r'* 
was  given  for  the  Plaintiff.  ^^yl& 

aWilibn  lOo;    8  Cokt  265. 

But mitUttgh  the  Bar  he  infyjfcitmt^  yeiif  U appears  iy  tbt RtfUtmiUn  thai 
the  FlautHff  bat  ii»  Camfi  •/ AShm  Jwdgmeni ^aU  he  given  ageumjt  him,  8 
Coke  265. 


Part  III.        •  K  Brittoh 


^^^f  iS  CiarUs  II. 

3  Med.  115*  .- 
I  Vemm  199*  r 
t8id.fti. 

firom  aSj.  to 
S04. 

fciecDtor  COB.  cCVtE  fmdi  a{^inft  tfa^  D^feti^nf,  ^  AdAn^i- 
ifSfi^^  fttatar  df  Jlfo^jr  Sdchn?^lly  againft  whom  the 
there  b^btt  ftoitii^  had  obtaiiMd  a  Judgiiient  for  1700/, 

SaSShTmua  A*^^^-  %^^^^  *•  ^nd  5/-  Ddttiagfes,  *  di  Admini. 

^tdd^  tHo'  ftratriac  td  H^rf  Sasiwiit  htt  HtiibaBd^  de  bmh 

^i^A  P^^^  Henry  Suckwell,  fi  tant\  6ff.  ^finm  iant\ 

t&^l^    6f^  ie  bonis  J\iis  frtfptHs;  ahd  ftiggdfts,  that  Mary 

.*  F^r  114*  bad  G0odg^  fttfficietic  f^orti  if^r/,  but  that  fte  had 

y»^tA  them.    The  Ddiendant  plfeaded  that  Mary 

imA  futt^  ackfiiniftertd  thd  Oood^  of  /f^h/y^  sad 

ttUftrfk^  the  Devqfiavit  y  and  ^^^fdf  the  5/.  j^fv 

iiLoiLAi>.93i.i/d«mi,  plfsa4e  Pa^fii^t  t^  the  Pli^nriff  by  Alion^ 

^np^'*     ^^*w^tf-    Tbu  Plalirtiff,    f«<«flrf   the  fir  ft  PliJa, 

crc'cha  5X9>  maifitaffls  the  H^^j/A^)  and  Iffue  there^pefi;  and  as 

^bart  265.     to^be5/.  pleads  n^nf6Mu  afld  Iffue  th^reup^m 

»Mea.f75*     alfow     A«  to  tbt  laft  Iffy^,  the  jury  foutid  ibr  the 

Cm^iL^    PhoBCtiff;  that  Mary  did  lidt  pay  the  5/.     And  as 

ai6.  to  the  firft  Iffue  for  314/i    i>^   c^d.   Aat  Ahfj 

xLea^iW.    wafted.     And  farther  they  find,  that  before  the 

ijLut.  67a      Marriage  between  Henry  and  Mafy^  fclL  May  2. 

Poft.  115.        23  Car^  2.  ifenry  covenanted  with  Heftry  N^arufood 

jT^^kcp.    to  leate  ififiiry  at  ftis  Death  toRa^A   and  entered 

^^9*  into  an  Obligation  of  toooL  to  the  faid  Norwood 

to  pay  accordingly:  That  after  the  Marriage  Henry 

died,  indebted  to  thelflaintiff  the  faid  1700A  for 

Money  had  and  received,  and  that  Adminiftration 

of  his  Goods  was  committted  to  Mary^  and  after, 

/ctl.  23  O£lob.  30  Car.  z.  the  Plaintiff  fued  Mary 

for  the  1700/.  and  obtained  the  Judgment  afore* 

faid.    And  that  the  1000/.  not  being  paid  to  Af^ryi 

Norwood  eodem  0^.  23.   brought  Debt  upoil  the 

Bond  againft  Mary^  as  Adminiftratrix  to  her  Huf- 

banJy 


band,  and  recovered  a  Judgment  agatnft  her  for 

2COo/  upon  the  Bond,  de  bonis  Hen*  Ji  tant*.  iSu 

and  that  Maty  by  Confent  of  Norwood  had  yoool* 

left  in  her  Hands  of  the  Goods  of  Henry  tofatisfy 

the  I  coo/,  due  to  hitn.     Sed  utrum  ilia  devqfiavit 

frad*    iQOoL    nccne  petunt  advifafhentum    Curuu 

And  farther  they  find,  that  after  Judgment  to  tb« 

PlaiDuff  other  Goods  of  Henry^  to  the  Value  of 

63/.  came  to  her  Hands,  which  fiie  paid  in  Satif« 

fadion  of  Debts  of  Henry  due  upon  Obligations^ 

Et  utrum  {he  hath  alfo  wafted  the  63A  fHunt  ad^ 

vifamentum  Curia.     And  upon  Argument  it  was 

rdblved  by  the  whole  Court,  that  the  Defendant 

mud  be  charged  de  bonis  of  Mary  for  the  1  oocL 

left  to  her  for  her  own  Ufe ;  for  fhe  by  confeiBng 

Judgment  to  the  Plaintiff  hatb  made  herfelf  liable ; 

becaufe  (he  might  have  pleaded  the  Obligation  of 

2ooo/.  in  Bar  of  the  1 70c/.  being  only  due  upon 

Contrad  to  the  Plaintiff,  which  having  omitted, 

ihe  (hall  be  charged  therewith  notwithllanding  the 

6ther  judgment  for  her  proper  Debt,  as  *  if  an  •  P,  115, 

Admtniftrator  hath  Affets  to  the  Value  df  too/. 

only,  and  confefs  two  feveral  Judgments  to  two 

fdveral  Perfons  for  looU  each,  he  (hall  be  obliged 

to  pay  both,  is  if  he  had  bound  himfelf  in  two  ,    • 

fibveral  Obligations  to  pay  them  fo  much  Money. 

t*  By  Pemberton^  Wyndbam  and  Charlton^  it  not  Eztfcucdi- ]^ 

being  found  that  at  the  Time  of  the  Judgment  ^^'eScrtl^' 

confeffed,  ih|e  the  Adminiftfatrijt  bad  Notice  oftidxratNoet^e 

the  Obligations  upon  which  flie  paid  the  63/.  flie  ?f  f^^***^ 

&all  not  be  charged  for  the /aid  63/.  nor  ihall  her  i  LeV^u;. 

Payment  be  a  Devafiavii  in  her;  for  they  held>*^^**^» 

that  if  an  Executor  pays  Debts  upon  Contrafts,  *'^*  '**' 

when  there  are  Debts  by  Specialty  unpaid,  but  he 

had  no  Notice  of  them,  hi^  Payment  of  the  fimple 

Contraft  Debts  fliall  be  no  Devajlavit  for  Want  of 

Notice  tblt  there  are  Debts  of  a  higher  Nature. 

Levinz  mis  viribus  contra  in  this  Point.   He  agreed,  y^d.  Mod.  j^. 

K  1  that  '^^'  *"^ 

accordingly. 
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that  where  Executors  pay  Debts  of  eqtial  Nature, 

after  A6Uon  commenced  againft  them  for  another 

Debt  of  the  fame  Degree,  Want  of  Notice  of  the 

Csfitra.      Writ  fhall  excufe  them,  f  But  after  an  Aftion  once 

4  BacAb. 435- commenced  againft  them  for  a  Debt  of  a  fuperior 

f  FreDch  is,     Nature,  they  cannot  pay  Debts  of  a  lower  Nature; 

^'*^^ddu^  and  whether  they  have  Notice,  or  not  Notice,  is 

frilr  nature  puis  not  material.     Nor  was  it  ever  feen,  that  Want  of 

^d!krik^Zr    Notice  of  Specialties  (hall  excufe  the  Payment  of 

nmtuJ^^^    Debts  upon  limple  Contract  by  an  Executor.    But 

'^^J^^^^f    the  other  three  Judges  being  of  Opinion,  utfupra^ 

gave  Judgment  accordingly.     But  Charlton  told 

me  afterwards,  that  he  had  changed  bis  Opinion 

as  to  this  Point. 


mrjMBVjf. 


Walker  againft  Hamnerjly. 

A  Simooiacal     ipjECTMENT  upon  Non  culp.  and  Special  Ver-» 
^^^e^ti         dia^  the  Cafe  was ;  Thomas  StatitonhtmgitiitA 
fUcHo,  to  pw/  in  Fee  of  the  Advowfon  of  a  Redory,  and  alfo 
S'  ''h  brcco-  P^^f^^  ^^^  Incumbent  of  the  fame,  mortgaged 
▼cred.  ""  '  the  Advowfon  to  Barker  in  Fee,  and  after  died; 
ABtci6,8a,83. ^h^reby  the  Church  became  void;  and  Francis 
4  Bacf  Ab.  469.  StantOH  ufurpando  prefented  Avenam^  who  was  ad* 
Cro.cha.331.  mitted,  i^c.    Whereupon  Barker  brought  a  j^^r^ 
tfj^if^'ii. 3.    /^/^^^^»    and    pending    that    Confianiine  Stanton 
3in{k.i53-      brought  his  Bill  in  Chancery  againft  Barker  to 
redeem,  and  it  was  decreed  that  he  might  redeem, 
and  that  Barker  (hould  permit  him  to  bring  a  ^orr 
Impedit  in  his  Name,  and  recover  the  Church  and 
Prefentation.    Rebus  Jicftantibus^  Thomas  tiammerjlj 
•  P.  I J  6^  entered  into  *  Articles  with  Conjlanfine  for  the  Pur- 
chafe  of  the  Advowfon,  by  which  Articles'  Con* 
Jantine covtnzmtd  to  convey  the  Advowfon  to  7h0. 
Hammerjly  in  Fee,  and  that  Confiantine  fhouki  pre- 
fent  to  this  prefent  Avoidance,  whatever  Qerk 

Hammerjlj 
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Hdmmerfty  (bould  appoint;  and  Tho.  Hammerfy 
covenanted  to  pay  to  Conftantine  loo/.  upon  his 
Delivery  of  the  Title-Writings,  and  50/.  more  on 
tbe  firft  Day  of  May  next  after  the  faid  Deliverv  $ 
and  col.  more  when  Judgment  (hall  be  given  tor 
the  Plaintiff  in  the  Square  Impcdit^  and  200/.  more 
upon  perfeding  the  Conveyance.  The  Jury  found 
that  afl  this  was  done,  to  the  End  that  Chamber' 
lain  Hammerjly  the  Defendant  might  be  prefented 
upon  Recovery  had  in  the  ^are  Itnpedit:  The 
Church  was  recovered  by  Barker* s  Square  Impedit^ 
and  Avenartt  removed,  and  this  Defendant  pre* 
fented  by  Barker  at  the  Nomination  of  Tho,  Ham^ 
^^rjljy  ^nd  thereupon  inftituted,  and  inducted. 
The  Conveyance  aforefaid  was  not  yet  perfected. 
Afterwards  the  King  prefented  Lake  Leflbr  of  the 
Plaintiff,  who  was  inilituted  and  inducted.  And 
upon  Argument  it  was  refolved  per  totam  Curiam 
that  this  was  Simony,  that  the  Prefentation  of 
Chamberlain  Hammerjly  was  void,  and  that  the 
King  had  a  good  Title  to  prefent;-  and  Judgment 
was  given  for  the  Plaintiff. 


Starr   againft    the  Mayor   and   Commonalty  of 
Exeter  in  the  Exchequer-Chamber. 


S.  C.  2  Shower  158. 

pRROR  of  a  Judgment  in  B.  R.  where  the  Debt  far  Fine 
Mayor  and  Commonalty  brought  Debt  arainft  »»i»J«d  upon 
Starr  tor  oo/.  by  them  impoled  upon  him  tor  re- be  Bailiff;  for 
fufmg  to  take  the  Oath,  and  make  the  ^declaration  ^^^°s5^ 
required  by  Statute  13  Car.  2.  For  tbe  better  G^- damtion  necef. 
verriment  of  Corporations  \  and  declares  that  he  was  ^  ^^^\J^\. 
defied  Bailiff  of  the  Corporation  for  a  Year  ac-  the'^officl  u- 

cording  "^"^^  ^^' 
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be  cmticm  of  giving  Encouragement  to  Adimtt 
for  Money  won  at  Play  more  than  needs  mud. 

MtH  Jfim^/h  vUi  Bt  a^  m  Wager ^-^^  Barrow  aSo3.  Cowper  Z7»  >  3« 
£mi  mat  if  a  U  sk  IndUmtai  to  m  Brtaeb  •/  the  Peace,  or  U  Immorality^  4r  if  it  etftB  t^ 
ftdh^a  of  0  lUtd Pm/fmy  tt  oxpofe  kirn  to  JtiAcmie,  «r  iHol  htm,'  or  if  it  he  ageimf  ftmd 
Polieyj-^Cowpor  729.  X  TfrmRep.ST*  1  Term  Jtep.  6fO.  3  term  Rep.  693-  Wagere 
^md/or  Waat  tf  Jwttt^,  vithin  the  Emglifi  Aa  the  14th  Geo.  ^.  r .  4^  — ^are  f — 1  Term 
Rep  6x6.  Either  Pmrty  may  reeover  from  m  Stake^HoUer  the  Momey  depofitod  Sy  him,  if  the 
Momey  hai  mot  heea  paid  owr.^-^s  Term  Rep.  405- 

Jim  JnptmSiom  was  granted  for  Stay  of  Proeeedings  at  luno  for  forcibly  taking  from  the  Defm^ 
daad  Momay  which  he  had  won  from  the  Plaiatijf  at  Play,  though  the  Defendant  bad  by  Anfr 
denied  all  the  Ciroamfiances  of  Prated  obmrged  in  the  Bill, — I  Vjeroon  489. 
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In  the  Common  Pleas. 


P'incent  againft  Alpy. 

A  PROHIBITION  was  prayed  to  the  Spiritual  sooof  aWbore 
Court  upon  a  Suit  there  for  calling  Vincent  ^^^J^^^^^ 
Rogue  and  RafcaU  and  Son  of  a  Wbore^  whi^rh  are  poft.  137,  350. 
only  Words  of  Heat  and  Paifion ;  for  which  they  ^"^.'/^V^'* 
cited  RoL  2  Abridge  296.  5.  5.  Lowns  verf.  Her^  Iji.4^  '^^*' 
bertj  where  a  Prbhibition  was  granted  for  calling  aR0n.Ab.194. 
him  Son  of  a  Whore^  and  your  Mother  it  a  Bitcb  isaik.691,693. 
But  per  totam  Curiam  a  Prohibition  was  now  de-  4B■cAll.5lo- 
nied  \  for  the  Words  import,  his  Mother  was  a 
Whore  J  and  he  bimfelf  a  Bajiard.     But  in  the  Cafe 
cited  out  of  Roll  the  Words  being  coupled  with 
thy  Mother  is  a  Bitch  make  all  infenlible ;  but  in 
this  Cafe  the  Words  amount  to  an  Eccleftajiical 
Scandal.    And  in  another  Suit  for  the  Mother  for 
the  fame  Words,   a  Prohibition  was  denied,  for      Comn. 
both  the  Mother  and  the  Son  were  hereby  fcan-  "M<>^  "»• 
dalize'd. 

Kettleby 
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Keiileby  againft  Haleh 

imSare/aaas  ^CIRE  factas  upoii  a  Judgment  for  94/.  The 
2^°  payment  Defendant  pleaded,  th;>t  the  SheriflF  had  levied 
BO  Plea.  Part  upon  ?l  Fieri  facias  \   and  that  after  it  was 

A»i^5S'  jtgy^^  between  the  Plw^tif  and  D^fen^lanjt,  «tift 
jfyaeEt»giijh  the  Defendant  (hould  pay  the  Under-Sheriff  lo/. 
l^fJ^^jo.  i»  f^'l  Satisfaftion  for  the  Refidue;  and.  that  he 
mmd  the  jrifi  Aa  paid  It  accofdingly.  The  Plaintiff  demurred ;  and 
ttb^ne,  c,  io.p^j.  ^^f  Qj^^y  j^  ^^  r«folved,  tfcat  the  Plea  was  in- 

juJ^/a  ^jaion  f^fficient ;  ♦  for  Payment  is  no  Plea  in  Debt  upon 
^  j}Ji4jibaU  be  a  Bill  obligatory  y  i  Ca.  NicholsU  Cafe;  a  fortiori 
ir^^/iTir^  not  in  Debt  i^pon  a  Judgment  ^f  Record,  &c. 
\2^r-V^'«/«.  Judgment  for  the  Plaintiff. 

^  Ddt  •r  Scire 

fmaasJbaU  he  krvrnght  w/mt  amy  Judgment^  if  the  Defendamt  Utk  fsid  th  Muuy  dme  mpmi  tke 

MM  m-  judgment ^  fuch  Payment  may  he  pleaded  in  Bar^ 


Halkv»t  agaunft  Lucy. 

nrepPriimn  TN  Trefpaft  again  (I  four  Defendants;  they  ap^* 
v^!^iii^  A  peared  5  and  after  divers  Continuances,  at  laft 
ioarth  Ml Ak«»t«-  three  oi  them  pleaded  the  Death  of  the  fourth 

mftitt^Mdcd./^^^^  ^^^^^^  Confinuamey  tsf  petunt  Judicium  de 
Brevi^  £5*  quod  Breve  illud  caffetur.  The  Plaintiff 
My^Bi^A^  demurred,  and  the  Plei^  was  adjudged  iN  in  its 
^a!X/i^r*Con€iufion»  which  ought  to  have  been  petunt 
mrexmonrmate  Judic^  fi  Curia  uiteHui  frocedtrc  vuitj  and  not 
i^^i^f"-^  yudfcium  ^  Bren^  &  quod  Brwe  ea{fetur\  for  it  iS 
Defeadanit,  the  in  Faft  already  abated  by  the  Death  of  the  fourth 
^frf^  •^  Defendant  \  And  therefore  a  Reffondee^  oti^er  was 
rtaini^p  or  De-  ^Warded  £or  Infufficiency  of  the  Plea. 

fitidawUjM'^^ 

ahqiethe  Wri\,  hut  it  imfy  heju£gtjetf  •^  *^  RplU-^^^awe,  deth  the  cfrttej^dii^  M^gl^  Atf 
•J  the  Zth  \a  ^th  mH  3.  ir  T  I.  ran  ia  Htidem  verhbf^J/ft,  dbtb  it  extend  to  a  Cafe  7j4«  tpe 

prefentf    ■ 

Fteld 
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24  Cbarle*  Ih    Roll  1314. 
.    Fiefd  ag^inft  Jelfkus* 

to  wk,  \  *^  Sdifh  WW  R^hrt  JtUicm^  were  fummoned  *«?>«▼■»• 
to  Mfwer  Richard  FiiU%  of  11  Plea  wherefore  the j  took  the 
Cattle  f>f  th«  Cud  Richard^  and  them  unjuftljr  detained* 
mmft  Gages  and  Pledges^  bfc.  and  whereupon  the  laid 
Mifhfird  by  Cuthhrt  BnnUn  bis  Attorney  complains,  thait 
the  faid  Savmgl  JtUuuh  Samuel  Smftbfah  WllUam  and  £fr 
irit,  on  the  a8tb  Da^  of  Jii^,  in  the  3.3d  Year  of  the 
Reigo  of  the  Lord  the  now  King,  at  SurHngbanh  in  the 
County  afor^faid,  in  a  certain  Piece  of  Marfli  there  coti«- 
Uiiiiog  by  £ftimatioo  two  Acres  whether  it  be  more  or  le<% 
abutting  toward$  the  Weft  upon  the  Common  of  Paftupe 
ef  SttrHngiamf  took  the  Cattle,  to  wit,  two  Geldings  of 
tbe  fatd  Richardj  and  them  un^uftly  detained  agaioft  Gs^ea 
snd  Pledges  iimti],  &r.  wbeteupon  he  iaith  that  be  is  pre? 
jttdieed,  and  hath  fuftained  *  Damage  to  the  Value  of  Ten  "*  P«  I3i« 
Pouads,  and  therefore  be  produces  his  Suit,  (5fr. 

And  the  (aid  Samml  Jellkusr  Samuil  Siftjfthfon^  jytX^m  Pin. 
£dm^  and  R^en  JellUus^  by  John  Rdf  their  Attorney  ^  R^^cotctt  « 
eorte  and  defend  the  Force  and  fniMry  wfien,  ST.   and  fay  ^^X^i^ii^^ 
tbat  the  uud  Rkhard  ought  not  to  have  his  A^ipn  aforefaid  ijune  Cwfe  of 
tgaiaft  them,  beomfe  they  fay  that  the  faid  Richard  here^  Adioo. 
tofore,  to  wit,  in  the  Term  of  the  Holy  Trimij^  in  the  34th 
Year  of  the  Reign  of  the  faid  Lord  the  n(>w  King,  in  the 
Court  of  tbe  laid  Lord  the  King  t>f  the  Bench  here,  to  wit, 
tifp^fflmviny  bv  original  Writ  of  the  faid  Lord  the  King 
pro(ecutea  out  of  the  Chanpery  of  the  faid  Lord  the  King 
at  Wefiminft^  afore£iid,  and  to  the  Sheriff  of  tbe  faid 
Couonr  o'f  Jttrfilk.  direiSed,  and  ioto  the  Court  here  re* 
turnable  and  returned,  impleaded  the  faid  Smmal^  Ssmugl, 
UTiiliam  and  RJurt  of  a  Plea  wherefore  with  Force  and 
Arsis  tb^  had.  broke  the  Clofc  of  the  faid  Richard  at  S. 
and  his  Corn  and  Grafs  to  the  Value  of  Forty  SbiUtngs 
there  lately  growing  with  certain  Cattle  had  depaftured, 
trod  down  and  confumed,  and  other  his  Grals  to  the  Value 
of  Twenty  Shillings  there  in  like  Manner  lately  growing 
with  feet  hy  walking  bad  trod  down  and  coofunued,  and 

alfo 
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^  aifo  other  Corn  to  the  Value  of  One  Huncired  Shillings 

there  lately  growing  had  mowed,  cut  down,  took  and  car- 

'  ried  away,  and  other  his  Grals  there  lately  growing  had 

■  mowed,  and  the  Hay  arifing  therefrom  to  the  Value  of  One 

Hundred  Shillings  had  taken  and  carried  away,  and  his 

Goods  and  Chattels  to  the  Value  of  Sixty  Shillings  there 

lately  found  had  taken  arid  carried  away,  and  other  his 

Goods  and  Chattels  to  the  Value  of  Forty  Shillings  there 

lately  found  had  fcattered  and  fpoiled,  and  the  Gates  and 

Bolts  of  the  faid  ^Richard  of  the  faid  Clofe,  and  inclofing 

that  Clofe  to  the  Value  of  Ten  Shilltrigs  had  torn  up,  broke 

and  fpoiled,  and  the  Cattle  of  the  faid  Richard  of  the  Price 

of  Six  Pounds  there  lately  found  had  taken,  led  away  and 

impounded,  and  alfo  upon  him  the  faid  Richard  there  had 

-made  an  AflTault,  and  him  had  beat,  wounded  and  ill-treated, 

,fo  that  hfs  Life  was  greatly  defpaired  of,  and  other  Wrongs 

to  him  had  done,  to  the  great  Damage  of  the  faid  Richard^ 

and  againft  the  Peace  of  the  Lord  the  King  j  and  wbere^ 

.upon  the  faid  Richard  then  by  declaring  againft  the  (aid 

Saffhiel^  Samuiiy  ff^iltiam  and  R^birty  in  the  faid  Plea  by 

the  faid  C.  B.  then  his  Attorney  complained  that  the  fud 

.  Samuel  J  Samuel^  IVtlUam  and  Rohert^  on  the  2d  Day  of 

^uguft^  in  the  33d  Year  of  the  Reign  of  the  faid  Lord  the 

now  King,  widi  Force  and  Arms,  to  wit,  with  Swords, 

•     •  P.  1 22.    Staves  *  and  Knives,  'the  Clofe  of  the  faid  Richard^  to  wit, 

one  Piece  of  Mar(h  containing  by  Eftimation  two  Acres, 
whether  it  be  more  or  lefs,  lyir^  in  &.  aforefaid,  abutting 
towards  the  Eaft  upon#a  common  Rivulet,  and  one  Piece 
of  Land  containing  by  Eftimation  three  Roods,  whether  it 
be  more  or  lefs,  lying  in  ^.  aforefaid,  abutting  towards  the 
Weft  upon 'the  common  Highway,  and  onex>ther  Piece  of 
Land  containing  by  Eftimation  three  Roods,  whether  it  be 
more  or  lefs,  lying  in  £.  aforefaid,  and  upon  the  Lands  of 
Thomas  Whordy  Gent,  at  S.  aforefaid,  had  broke,  and  his 
Corn,  to  wit.  Wheat,  Barley,  Oats,  Peas,  and  Vetches, 
and  his  Grafs  to  the  Value,  &r.  there  lately  growing  with 
certain  Cattle,  to  wit,  Horfes,  Oxen,  Cows,  Pigs,  and 
Sheep,  had  depaftured,  trod  down  and  confumed,  and  other 
his  Grafs  to  the  Value,  l^c.  there  in  like  Manner  lately 
growing  with  Feet  by  walking  had  trod  down  and  confum-^ 
ed,  and  alfo  other  Corn,  to  wit,  three  Cart*>loads  of  his 
Wheat  to  the  Value,  l^c.  there  growing  had  mowed,  cut 
down,  took  and  carried  away,  and  other  his  Grafs ,  thisre 
lately  growing  had  mowed^  and  his  Hay,  to  wit,  four 
Cart-loads  of  Hay  arifing  therefrom  to  the  Value, '  tf  r.  had 

taken 
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tak^n  and  carried  awajf,  and  his  other  Goods  and  Chattels, 
to  wit,  two  CarC<*loads  of  Wheat  in  the  Straw  to  the  Va- 
lue, C^r.  there  lately  found  had  taken  and  carried  away,, 
and  ether  his  Goods  and  Chattels,  to  wit,  two  Cart-loads 
of  Wheat  in  the  Straw  to  the  Value,  ^c.  there  lately  found 
had  fcattered  and  fpotled,  and  the  Gates,  to  wit,  two 
Gates>  and  the  Bolts,  to  wit,  two  Bolts  of  the  faid  Richard 
of  the  faid  Clofe,  and  that  Clofe  inclofing  to  the  Value, 
&r.  bad  opened,  broke  and  fpoiled,  and  the  Cattle,  to  wit, 
two  Horfes  and  two  Mares  of  the  faid  Richard  of  the  • 
Price,  l^c.  there  lately  found  had  taken,  led  away  and  ini« 
pounded,  and  alfo  upon  the  (aid  Richard  then  and  there  had. 
made  an  Aflaulr,  and  him  had  beat,  wounded  and  ill-treat- 
ed, fo  that  his  Life  was  defpaired  of,  and  other  Wrongs, 
tfft  to  the  great  Damage,  ^c.  and  againft  the  Peace,  Qc. 
whereupon  he  (kid  that  he  was  prejudiced,  and  had  fuftained 
Damage  to  the  Value  of  Thirty  Pounds,  and  thereupon 
then  produced  his  Suit,  iffr.  And  thereupon  it  was  in  fuch 
Sort  proceeded  that  afterwards,  to  wit,  in  the  Term  of  St. 
Michaily  in  the  34th  Year  aforefaid,  it  was  confidered  in 
the  faid  Court  here  that  the  faid  Riehard  (hould  recover 
at^ainfl  the  faid  Samuel^  Samuel^  IVilliam  and  Robert  his 
Damages  by  Occafion  of  the  Trefpafs  aforefaid,  above  his 
Expences  and  Coftt  by  hnn  about  his  Suit  *  in  that  Behalf  *  P,  1 21. 
laid  out  to  Forty  Shillings,  and  for  his  Expences  and  Cofts 
aforefaid  to  Fourteen  Pounds,  and  that  the  faid  Samuel^  Sa^ 
muely  WilHam  and  Robert  (hould  be  taken,  as  by  the  Record 
and  Proceedings  thereof  in  the  faid  Court  here  remaining 
more  fully  appeareth;  which  Judgment  as  yet  remains  in 
its  full  Force  and  EfFeft,  not  reverfcd,  annulled,  vacated, 
or  fatfsfied ;  and  the  faid  Samuel^  Samuel^  lUliiam  and  Ro*  Averments. 
hert  further  (ay  that  the  faid  Piece  of  Mar(h  containing  two 
Acres  of  Marfh  mentioned  in  the  faid  Record  of  the  faid 
Judgment  above  pleaded,  and  the  faid  Piece  of  Marfh  cen- 
caining  the  (aid  two  Acres  of  Marfh,  in  v/hich  the  taking 
of  the  faid  two  Geldings  was  committed,  whereof  the  faid 
Richard  above  now  complains,  are  one  and  the  fame  Piece 
of  Marih,  and  not  other  or  different,  and  that  the  faid  two 
Geldings,  of  whofe  Taking  and  Detention  the  faid  Richard 
now  complains,  were  the  faid  iHorfes  and  not  other  nor 
different.  And  that  the  taking,  leading  away  and  im- 
pounding of  the  faid  two  Horfes,  mentioned  in  the  faid 
Record  of  the  (aid  Judgment  above  pleaded,  and  the  Tak- 
ing and  Detention  of  the  faid  Geldings,  whereof  the  faid 
Richard  above  now  complains,  are  one  and  the  fame  Tak- 
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ing  «ui  DetenCion  of  the  Qii  two  Hocie%  mi  not  odier 
nor  different,  and  this  thojr  are  ready  to  verify}  wherefore 
becaufe  the  fiud  Richard  his  Idamages  by  OcQ^n  of  the 
't^aJcing  and  Detention  of  the  (aid  two  Geldings  s^ainft  cbe 
iaid  SmmtJy  Samuel^  Jt^ilUam  and  Rgbcrt^  in  the  Manner 
and  Form  aforeiaid  hath  recovered,  they  pray  judgment  if 
the  (aid  ^bard  ought  to  have  again  his  Aaion  aforefiutl 
for  the  iaid  Taking  and  Detention  of  the  faid  two  Geldings 
againft  them,  iic, 
^  And  the  (aid  kuhard  faith  that  the  laid  Plea  of  the  iaid 
Samuilf  Sammlf  tViUiam  and  Robert  above  pleaded,  and  the 
Matter  in  the  lame  Plea  contained,  are  not  fufficient  in 
Law  to  preclude  him  the  (aid  Richard  from  having  his 
Adion.  aforefaid  againil  them  the  faid  6amueif  Samud^ 
tflUiam  and  Robirt\  and  that  he  the  (aid  Richard  to  the  (aid 
^lea  in  Manner  and  Form  aforefaid  pleaded  hath  no  Necef- 
ixty,  neither  is  he  bound  by  the  Law  of  the  Land  to  anfwer, 
and  this  he  is  ready  to  verify;  wherefore  for  Want  of  a 
fufficient  Plea  of  the  (aid  Samuel^  Samuel^  H^Uiam  and  Ra^ 

*  P.  124*  hcrt  in  this  Behalf,  the  biA^  Richard  prays  Judgment  and 
his  Damages  by  Occafion  of  the  unjuft  Detention  of  the 
Cattle  aforeiaid  to  be  adjudged  to  hini,  k^c» 
er.  And  the  ti\^  Samuily  Samuil^  fPlJiiam  and  Roierty  be- 

caufe that  they  above  have  alledged  fufficient  Matter  in 
^  Law  to  preclude  the  faid  Richard  from  having  his  Adion 

aforefaid  againft  them  the  faid  Samuelt  Samuel^  fVilliofn  and 
Robert^  which  they  are  ready  to  verifyi  which  Matter  the 
(aid  Richard  doth  not  deny  nor  to  the  fame  in  any  wiie 
anfwer,  but  altogether  doth  refufe  to  admit  the  Verification 
thereof,  pray  Judgment,  and  that  the  faid  Richard  may  be 
precluded  from  having  his  Adlion  afore(aid  s^ainft  them, 

Comineancc.     ^c.     And  becaufe  the  Juftices,  l^c^ 


Field  agaih(^  yelHcus. 

inRcpie^n  for  JJ^EPLEFIN  fof  two  Gddliigs  tak€tt  Jtdy  aP, 
^^l^^&l";  ^^Car  2.  in  two  A^m  of  Land,  tiaming. 
RccoTcry  in  thi^ril.  Defendant  pleaa^  that  Trin.  ^4.  the  rlara- 
2[SS*i  HtUf.  ^^^  brought  )an  Adion  of  Trefpafs,  quare  Clau- 
Jum  fregifj  £^  duos  equos  quereniis  eefit  <Sr  ab^ 
duxiij  and  alfo  his  Grafa  and  Corn  fpoiled,  and 

r^6v€red 
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recovered  40/.  Damages  and  14/.  Cofts  ;  and  avers 
the  Geldings  in  the  Declaration,  and  the  Hor/es 
in  the  firft  Adion  to  be  the  fame,  and  alfo  the 
faking  the  fame.     The  if^laintiff  hereupon  demur- 
red generally  ;  and  after  Argument  judge<i  f0r 
fa*  Cur*,  that  the  Averment  of  the  Geldings  in  tbU 
Declaration5  and  the  Horfes  in  the  former,  weF« 
the  fame,  t^as  well  and  confident,  for  Ejuus  is  a 
genial  Term  for  all  Horfes.     2.  It  was  argued^  Rccorcry  in 
that  the  Recovery  in  Treffa/s  fhall  not  be  a  BarT^^^^J^ 
in  this  A^ion,  which   is  brought  for  the  verythe/ametbii^. 
Cattle  themfelves,  the  AAion  of  Trefpafs   being  ^^'^ 
only  for  Damages,  which  might  be  giyen  for  theRaym.^?!. 
taking  and  carrying  away  only,  together  with  the^J*^*^^**^^^' 
other  Trefpafles,  and  not  for  the  Value  of  thestji.  101/ 
Cattle;  and  that  fo  it  feems  in  Truth   to  bave ^'Jj^^^jg- 
been  ;  for  40^.  cannot  well  be  iiDagined  to  be  the  3  wiUbn  jol 
Value  of  t^o  Horfes  j  whereupon  Judgment  was p<>^-  »79- 
given  for  the  Plaintiff,    ♦  ^are  tametty  for  in  Lt^  •  P.  1 25* 
con  and  Bernard' i  Cafe,  Cro.  Cha.  ^$.  in^ rover  iox 
1 00  Sheep,  the  Defendant  pleaded   in .  Bar  ano- 
ther jddgment  ih  Trefpafs,  quare  ccpit  &  abduxii 
100  Sbeep^  and  zd.  Damages ;  the  Plaintiff  replied, 
that  the  zd.  Damages  were  only  for  the  Caption 
and  AbduSion,  and  not   for  the  Value  of  th« 
Cattle  f  and  the  Replicatioa  was  adjudged  good^ 
and  Judgment  given  for  the  Plaintiff     But  in  the 
Cafe  at  Bar  there  is  no  Averment,  that  the  Da* 
mages  in  the  firft  A^ioa  were  eiven  for  the  Tref- 
pafs only^  nor  does  it  appear  lor  what  the  40J. 
were  i^ven,  but  by  Suppofal  and  Conjedure. 


Lit  X ford 
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Luxfori  againft  Cheeke. 

wf^fo^ijfc  ^y^CrJUfiVr  upon  the  Dcmife  of  Benjamin 
if  file  does  not  Cutter  and  Mary  his  Wife;  and  upon  Not 

dSJTth^w*  Gj/iV/yit  was  found  by  Special  Ferdift^  that  J^^'^ 

Son  ihaU  enter  CAf/rrA  was  fcifcd  in  Fee,  and.  by  his  Vliit  Ifabel 

«ndhavc  the  had  Iffuc  four  Sous  ;  Humphry  the  firft,  Robert  the 

She* did  not  fecoud,  AnttoHy  the  third,  Jc^ii  the  fourth  ;  and  by 

marry.   Thit  his  Will  the 6th  of  Marcbj  1583,  devifedall  to  bis 

T^whrke.  Wife  for  her  Life,  if  Jbe  do  notmarry^  but  ifjke  do 

maind^n.  marry  thai  Humphry  prefinfly  after  her  Deceafe  enter'^ 

*  1^^6*1?^  it^f^,  bold^  and  enjoy  all  the  Land  to  bim  and  tbe 

Raymond  %i^  Heirs  Males  of  bis  Body  ;  Remainder  to  Robert,  and 

oJ'o'u  *'^'  ^^^  ^^^''^  ^^^^^  ^f^^^  ^^^y  5  ^*^  Remainder  to  An- 
4  Coke  61.  '    thony,  and  tbe  Heirs  Males  of  his  Body ;  Remainder 

oT^Wib'"  '^  John,  and  the  Heirs  Males  of  his  Body  ;  with  divers 
a  Bac.  Ab!?7.  Remainders  over :  That  Ifabei  the  Wife  did  not  marry } 
Feam'aEiray,  aucl  they  dcrite  Title  from  Humphry  to  his  Grand- 
Chan.prcc  ^^^>  ^^^  ixom  him  to  the  Wife  (the  Leflbr)  Jiliam 
316.  unicamfuam\  and  that  the  Title  of  the  Defendant 

was  as  Heir  Mate  of  the  Body  of  Robert  the  fe« 
cond  Son.     And  after  Argument  it  was  refolved, 
that  the  Verdid  is  imperfect  as  to  the  Plaintiff, 
for  the  Grandfon  of  Humphry ^  though  he  hath  no 
other  Daughter^  may  neverthelefs  have  a  Son^  ac- 
cording to  Gymlett  and  Sand'%  Cafe,  Cro*  Cha.  39 1  • 
Special  verdia  Whereupon  by  Confent  the  Verdid  was  mended, 
f^*i^^o7   ^"^   made  pliam  unicam  65?  haredemfuam.     And 
JuammMUmm&  thcu  the  Queftion  was,  whether  any  Edate  Tail 
A*r*A-r.  which  be  created  by  this  Will  ?  For  Ifabei  the  Wife  ne- 

ver  married,  and  it  no  Intail  was  created,  then 
the  Feme-Leffor  hath  a  good  Title  as  Heir  general. 
•  P.  126.  But  upon  •  Argument  the  Court  refolved,  that  the 
Land  was  entailed  by  this  Will ;  for  by  the  whole 
Scope  of  the  Will  it  appears  plainly,  the  Devifor 
intended  an  Intail  with  feveral  Remainders  over; 
and  rather  than  this  Intents  fhall  be  defeated,  the 

Words 
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Words  fhall  be  read  and  taken  thus ;  yjr/A  if  Jbe 
marry y  Humphry  to  enter  fre/ently ;  if  Jhe  do  not 
marryj  then  Humphry  Jball  have,  hold,  and  enjoy 
them  to  bint  and  the  Heirs  Males  of  his  Body,  with 
Remainder  over.  Whereupoa  Judgment  was  given 
for  the  Defendant. 


Hule  againft  CockerilL 

PJECTMENTj  and  upoo  Not  Guilty  and  Spe*  cotcnanu  to 
^  cial  Verdia,  the  Cafe  in  fhort  was-     Ow^l^^J;^';^' 
Cockerill  being  feifed  of  the  Lands  by  Indentnrei  whiah  {haii  be 
June  28,   J  6  23,  in  Confidcration  of  a  Marriage  /^  1^ J*SJ[[ t  wui 
be  bad,  covenanted  before  WbitScfUt^^  then  follow*  {k^indtafed^i^c.  ' 
ing  to  levy  a  Fine,  which  Fine  and  all  other  Fine^^'^*  "° 
and  Fines  to  be  had^  levied^  and  executed  between  Poft"  30^. 
the  fa.d  Parties  before  the  faid  Feajl  fhall  be ;  and 
the  faid  William  Gockcrill,  and  bis  Heirs,  Jball 
fiand  and  be  feifed  to  the  Ufe,  &c.     No  Fine  was 
levied,  and  the  Queftion  was,   whether  by  the 
laft  Words  it  (hall  inure  as  a  Covenant  to  (land 
feifed,  and  fo  to  raife  the  Ufes.     And  the  Court 
ftrongly  inclined  that  it  fhould  not  be  a  Covenant 
to  iland  feifed^  for  then   it  would  amount  to  a 
Covenant  to  (land  feifed  prefently,  and  thereby 
prevent  the  levying  of  the  Fine,  as  was  intended  j 
and  it  is  not  like  the  Cafes  of  Covenants  to  levy 
Fines  or  make  Feoffments  to  Ufes  before  fuch  a 
Day,  and  for  Default  thereof,  or  Defeat  therein, 
to  ftand  feifed  ;  for  there  is   a  Time  left  for  the 
levying  of  the  Fine,  or  making  the  Conveyance 
the  way  intended ;  but  by  this  Conftruftion  the 
Party  would  immediately  by  Sealing  of  the  Inden- 
ture be  difabled  ^to  levy  the  Fine.     Time  was  gi- 
ven to  the  Parties  to  accommodate  the  Matter  if 
they  could,  but  that  was  not  done  \  whereupon 
afterward,  Wch.  Term  35.  it  was  adjudged  ac- 
Part  III.  L  cording 
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Wording  to  the  aforefaid  Opinions,  that  no  Lffe 
could  arife  by  the  Indenture. 


/ 


•  p^  J27.  *  Sf^abrooke  againft  Carter* 

Prcfcription  for  REPLEVIN   for  a  Heifer.      The  Defendant 
^"^TerVun.    \  avowed  Damage  feafant :  The  Plaintiff  pre- 
mnmumy  Fence-  fcribed  for  Common  omni  anno  omni  tempore  annii 
^°d!— Gwd.  and  Iffue  was  taken  upon  the  Prefcription,  and 
Ante  98.         found  for  the  Plaintiff ;  but  farther  they  found 
that  the  locus  in  quo  eji  infra  regardum  forejie  de 
■  Wbittlewood  in   Com^   Northampton,     And  Judg- 
ment was  hereupon  given  for  the  Plaintiff  that  the 
Prefcription  was  good,  notwithftanding  that  the 
Place  where  was  Foreft,  and  the  Fence-Month  is 
not  excepted   in    the  Prefcription,  agreeable  to 
Trigg  and  Turner*^  Cafe,  Pafc.  35  Car.  2.  in  this 
Court,  quod  vid.  ante*  98. 


Hedger  againft  Rowe. 

onefeifcdai     J^JECTMENT-,  and  upon  Trial  before  Charlton 
Heir  ex  farti  Jufticc  of  C  B.  for  the  Povcrty  of  the  Par-^ 

Them  forle'    ^^cs,  and  to  prevent  the  Charge  of  a  Special  Ver- 
Ycart,  Remain-  dift  a  Cafe  was  made  to  have  the  Opinion  of  the 

heiiinbyDcf-  a  parte  matemu  devifed  them  to  his  Executors  for 
"oSi.  Payment  of  his   Debt  for    1 6  Years ;  and  after 

1  Salk  234,  ,    •'  .  1  .     Tf    • 

^41.  that  to  one  who  was  hi^  Utiv  a  parte  materna  ; 

*  J^'/^^'  and   the  Queftion  was,  whether  the  Heir  fliould 

piowd.  545!'  take  as  Put  chafer  by  the  IVilly  or  by  Difcent  as 
Owen  125,148.  f/f/riP    Charlton^  btforc   whom   the   Caufe    was 

elT^leef'  tried,  inclined  that  he  fliould  take  by  Purchale, 

Cfo.car.  i6i.  being  the  better  for  him;  for  then  the  Heir  a 

Cro.  El.  313,  paridfaterna  will  be  inheritable  to  him  before  the 

X  Ca.  105.  Heir  of  the  Mother's  Side,  and  fo  both  Heirs  iri- 
^^'••«-^^-  heritable 
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heritable  to  him ;  and  fo  it  was  argued  at  Bar  by  » ^«-  *«P-  **• 
the  Counfel  of  that  Side.     Contra^  it  was  argmed 2 B^tjih.ssf 


and  fo  refolved  by  three  Juftices,  Pembertony  79- 
Wyndbam  and  Levinzj  that  the  Devife  was  void,  f^^"^3^^^^^ 
and  he  (hould  take  by  Difcent,  and  that  it  is  no 
more  than  if  the  Devifor  had  made  a  Leafe  for  16 
Tears,  and  th^n  had  devifed  the  Reverfion  to  his 
Heir ;  and  as  for  the  Difcent  from  him  to  the 
Heir  a  parte  matema  ox  paterna,  it  is  but  a  Confe- 
quent  arifmg  from  the  Nature  of  the  Eftate :  And 
that  this  is  not  the  like  Cafe  where  a  Man  having 
two  Daughters  devifes  Land  to  them  and  *  their  *  P*  iz8. 
Heirs  ;  for  hereby  the  Quality  of  the  Eftate  is  al- 
tered in  them,  and  they  are  now  Jointenants  with 
a  Right  of  Survivorfhip  ;  which  had  not  been»  if 
the  Land  had  defcended  to  them  as  Coparceners. 
According  to  this  Opinion  of  the  three  Judges^ 
Judgment  was  given. 


Trinity  34th  Charles  U. 

Jefferfon     agaifift.    Jefferfom 

Tm-iy  to  7  TI/^ILLI AM  Jefferfon^  late  of  Siidbyy  in  the  Dcdaratioa. 
wit.      \  ^^    County  aforefaid,  Yeoman,  was  attached  ^"  ^^^^^r 
to  anfwer  Samuel  Jefferfon  of  a  Plea  of  Trefpafs  upon  the  Por'pullinr  *' 
Cafe,  l^c.     And  whereupon  the  faid  Samuel^  by  John  Rth-  down  a  Bam 
binfin  his  Attorney  complains,  that  whereas  one  Ifllliam  "pon  Premifw 
CfcAe,  now  deceafed,  in  his  Lifetime,  to  wit,  upon  the"^"^*^^^^j^^^^  °^ 
30th  Day  of  Januaryj  in  the  Year  of  our  Lord  1658,  at  ^jjc  Remainder 
okidby  was  feized  of  and   in   one  MefTuage  with  the  Ap-  whereof  be- 
purtenances,   fituate  and  being   in   S,   aforefaid,  held  of  ^""K'^^  *«>  ^^ 
the  Manor  of  S.  in  the  County  aforefaid  by  Copy  of  the  ^^*•"^^• 
Rolls  of  the  faid  Manor  in  his  Demefne  as  of  Fes  at  the  1  Mallory^ioi. 
Will  of  the  Lord,  according  to  the  Cuftom  of  the  faid 
Manor;  and  fo  being  thereof  feifed,  the  faid  lyilliam  Cocki 
afterwards  to  witj  upon  the  faid  y^xhD2.y  of  January  in  the 
Year  aforeiaid,  without  the  Court  of  the  faid  Manor,  ac*» 
cording  to  the  Cuftom  of  the  faid  Manor  [among  others]      - 
furrendered  into  the  Hands  of  the  Lord  of  the  faid  Manor      ^ 

L  2  by 
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by  the  Hands  ^  Aeceptancfe  of  Jiwm»  Tk^/tnffin  Mi  JJnt 
JlvU^  two  cuftoniary  Tenants  of  the  Cud  Manor,  tbe  did 
Meilnrage  with  the  Appurtenances,  by  the  Name  of  one 
Grafs'ptacei  adjoining  t6  the  Buildinjgs  i)pon  the  £aft  Sld^ 
of  C—  in  S,  aforeiaid,  to  the  \2kiQfjMe  thenhis  Wife, 
fbr  the  Term  of  the  Life  tf  the  faid  Jane^  mi  after  fhe 
Death  of  tbe  fand  Jtim  to  the  tJfe  of  tbe  ikid  Samuel  J^ir^^ 
fin^  bis  Heirs  and  Affitni.  And  the  &id  U^ilkam  C$cki  df 
the  Mefliiage  afbrefaidf  with  the  Appurtenances,  in  tbe 
Form  aforefaid  being  feifed,  the  faid  frtUiam  afterwards,  to 
wit,  upon  the  I  ft  Day  of  Jprily  in  the  Year  of  our  Lord 
1659,  at  S.  aforefaid  died,  feifed  of  fuch  his  Sfbite 
therein ;  after  v^hofe  Death,  td  wit,  at  the  Court  Baron  of 
JPHiiam  fyrifich^  G^ndeman,  then  Lord  of  the  Manor  «f 
S.  aforefaid,  holden  for  the  Manor  of  5.  aforefaid,  at  5. 
aforeiaid,  the  5th  Day  of  Jprilj  in  the  Year  of  our  Lord 
1659  aforefaid,  before  Robert  Btthel^  Gent,  then  Stew- 
ard of  the  Court  of  the  Manor  aforefaid,  the  faid  Surrtader 
by  the  faid  William  Cbcke  in  his  Life-time  made  as  afore- 
faid, duty  was  presented  and  inroHcd,  and  the  iard  Jam 
then  and  there  rightly  and  lawfully  was  admitted  Tenaat 
P*  1 29*  [among  others]  of  the  faid  *  MefTuage  with  the  Appur- 
tenances for  the  Term  of  the  Life  of  the  faid  Jancy  the 
Remainder  thext^of  to  the  fasd  Sttmuel^  his  Heirs  and  Af- 
figns,  in  the  Form  aforefaid  belonging,  by  Virtue  of  which 
Surrender  and  Admiifion  afc^faid,  the  faid  Jane  into  the 
Mefluage  aforefaid  with  the  Appurtenances  entered,  and 
was  thereof  feifed  in  her  Demefne  as  of  Freehold,  for  the 
Term  of  the  Life  of  the  faid  Jane^  at  the  Will  of  (Jhe  Lord, 
according  to  th6  Cuftom  6f  the  faid  Manor,  the  Remafn- 
dcr  thereof  to  the  faid  Sdmuely  his  Hehrs  and  Affigit$,  as 
aforeCiid  belonging,  'and  the  (aid  Jane  fo  bting  thereof 
feifed,  the  faid  Jane  at  Skidhy  aforefaid  took  to  her  Haf- 
band  the  faid  fvtlUam  Jefferfon ;  whereby  the  faid  fflHiam 
and  Jane  Were  feifed  of  the  Meffuage  aforefaid  witlh  the 
Appurtenances  in  their  Demefne  as  of  Freehold  ifi  the 
Right  of  the  faid  Jane^  for  the  Term  of  the  Life  of  the 
faid  y<7»tf,  at  the  Will  of  the  Lord,  according  to  the  Cuf- 
tom of  the  ftid  Manor.  And  the  faid  William  and  Jdne^ 
fo  being  thereof  feifed,  the  Remainder  thereof  aftfcr  the 
Death  of  the  faid  Jane^  to  the  faid  Samuel,  his  Heirs  and 
Aflipns,  in  the  Form  aforefaid  belonging ;  neverthelefs,  the 
faid  ff'illiam  Jefferjm  not  being  ignorant  of  the  Pretilifes, 
but  contriving  and  fraudulently  intending  the  faid  BamaeU 
pf  the  Meffliage  aforefaid,  \^ith  the  Appurtenances  to  drf- 

inherit 
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inherit  and  entirely  deprive,  and  alfo  the  Eftate  and  In- 
tereft  of  the  faid  Samuely  of  and  in  the  (aid  Mefluage,  with 
the  Appurtenances  greatly  to  injure,  diminilh  and  depre- 
ciate, he  the  faid  IVtUiam  Jeffirfiny  on  the  ift  Day  of 
February y  in  the  34th  Year,  of  the  Reign  of  the  Lord  the 
now  King,  at  5.  aforefaid,  a  certain  Barn,  Parcel  of  the 
MeiTuage  aforefaid,  to  the  Value  fof  50/. "with  Force  and 
Arms,  did  pull  down  and  proftrate,  and  the  Timber, 
Stones,  Tikt,  and  the  other  Materials  of  the  faid  Barn, 
then  and  there  did  take,  carry  away  and  fel),  and  the  Mo- 
ney therefrom  aridng  did  convert  and  difpofe  to  his  own 
proper  Ufe }  whereby  the  faid  Samuel^  not  only  in  his  Ef- 
tate and  Intereft  aforefaid,  of  and  in  his  Mefiuage  afore- 
faid, with  the  Appurtenances  is  very  much  injured  and 
prgodiced,  but  alfo  the  faid  Samuel  of  the  faid  Parcel  of 
tbe  faid  MeiTuage  is  totally  difinberited  and  deprived,  to 
the  Damage  of  the  faid  Samuel  of  100/.  and  therefore  he 
produces  his  Suit,  l^c. 

And  the  faid  fPllliapiy  by  Alexander  Richardfon  his  At-  Demumr. 
torney,  comes  and  defends  the  Force  and  Injuuiry,  when, 
l^e.  and  faith  that  the  faid  Declaration,  in  the  Form  afore* 
£ud  made  and  declared,  and  alfo  the  Matter  in  the  fiunc 
contained,  are  not  fu£Scient  in  Law  to  maintain  the  faid 
Samuel  to  hwt  his  (aid  A£lion  againCl  the  (aid  ff^lliam^ 
and  that  he  to  the  faid  Declaration,  in  the  Manner  an^ 
Form  aforefaid  made  and  declared  hath  noNecei&ty,  nei- 
ther is  he  bound  by  the  Law  of  the  Land  to  anfwer;  and 
Shis  he  is  ready  to  verify :  wherefore  for  Want  of  a  fuffi- 
cieot  Declaration  of  the  faid  Samuel  in  this  Behalf,  the  iaid 
fVilli^m  prays  Judgment,  and  that  the  faid  SamuH  may  be 
nreckided  from  having  his  Adlion  aforefaid  againft  the  iaid 
mUiamy  ^c. 

*  And  the  faid  Samuel^  becaufe  that  he  above  hath  de-  Joinder, 
dared  fufficient  Mattec  in  Law  to  maintain  him  the  faid  *  P«  I  JO* 
Samuel  to  have  his  Adion  aforefaid  againft  the  (aid  Wil" 
liamj  which  he  is  ready  to  verify;  which  Matter  the  (ni 
IVUliam  doth  npt  deny,  nor  to  the  fame  in  s^y  wife 
anfwer,  but  altogether  bath  refufed  to  admit  the  Verifi- 
cation thereof,  he  xhe  faid  Samuel  prays  Judgment,  and  his 
Damages  by  Occaflon  of  the  Premifes  to  be  adjudged  tp 
him,  &f .  and  becaufe  the  Jufticcs,  ^c.  Cwtiimancc. 


Jefferfii 
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Jeffcrfon  againft  Jifferfon. 

S.  C.  2  Danvers  202. 

Cifebyhiroin  (^ASE^  and  declares,  that  William  Cocke  Copy* 
Remainder  holder   in  Fee  of  a  certain  Mefluage  furren- 

hSde?forlT  dered  to  the  Ufe  of  the  Defendant's  Wife  for 
for  Waftc  done  Life,  Remainder  to^the  Plaintiff  in  Fee  ;  that  af- 
by  him.  ter  the  Surrender  the  Defendant  and  his  Wife  mar- 

ried, and  ad  exhereditaiionem  of  the  PlaintiflF  had 
pulled  down  Part  of  the  Meffuage,  and  carried 
off  the  Timber  and  other  Materials;  Upon  this 
Declaration  the  Defendant  demurred  generally  \ 
and  two  Objeftions  were  made  to  the  Aclion  it- 
felf ;  I .  That  no  Aftion  of  this  Kind  lies  in  this 
Cafe  ;  for  Coke  upon  the  Statute  of  Glouce/i€r^ 
againji  Wafte^  fays,  that  at  Common  Law  he  in 
Reverfion  had  no  Remedy  for  Wajle  done  by  a 
•  P»  121.  Termor  \  it  being  his  own  *  Fault  and  Folly  that  he 
had  not  by  Covenant,  ^c.  fecured  himfelf  againft 
this  Mifchief.  2.  The  Jury  cannot  know  what 
Damages  to  give ;  for  how  long  the  Tenant  for 
Life  may  live  is  uncertain,  and  perhaps  the  Mef- 
fuage maybe  repaired  by  him  during  his  Life: 
For  which  Reafons  Wyndham  and  Charlton  were 
ftrougly  of  this  Opinion  now  upon  the  firit  Argu- 
ment, and  continued  afterwards  of  the  fame  Mind  ; 
Pemberion  Chief  Juftice  and  Levinz  contra  :  They^ 
faid  that  Coke  \^^s  to  be  uriderftood  there  accord- 
ing  to  the  fubjeft- Matter  there  treated, yZ*//.  that  he 
in  Reverfion  had  no  Remedy  by  Adion  of  PFafie\ 
and  Pemberion  held,  there  was  no  Peradventure 
but  that  he  in  Reverfion  may  waive  his  Aftion  of 
fVaJie  at  this  Day,  and  take  his  Remedy  by  Adlion 
upon  the  Cafe  againft  his  Leffee  for  Years  for 
Wafte  done  by  him,  2  //.  4.  1 2.  a.  If  Trees  up- 
on 
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on  a  Copyhold  are  cut  down  by  a  Stranger,  the 
Copyholder  may  mainl;ain  an  Action  of  the  Cafe, 
and  fo  may  the  Lord  for  the  fame  Trefpafs,  in 
Refped  of  the  Prejudice  done  to  his  Inheritance: 
And  in  RoJL  2  Abr.  551.  ///.  A^  nu.  4,  5.  this  is 
affirmed  for  good  Law ;  and  it  is  there  alfo  faid, 
fo  it  would  be  in  the  Cafe  of  Tenant  for  Years, 
10  H.  4.  2  b.  Cafe  lies  for  him  in  Reverfion  in 
Refped  of  his  Inheritance  for  Damage  done  to  his 
Houfe,  19  //.  6.  45.     If  a  Stranger  enters  upon 
my  Tenant  for  Years,  and  builds  a  Houfe  upon 
the  Land,  Cafe  lies  by  him  in  Reverfion,  RolL  2 
Ahr.  nu.  ^.Cro.  EI.  461.  *  Jeremy  verfus  Lowgan 
Hufband  feifed  in  Fee  in  Right  of  his  Wife  made  a 
Leafe  for  Years ;  Leflfee  burnt  (he  Houfe,  and  the 
Hufband  brought  an  Adion  upon  the  Cafe ;  and 
by  two  Judges,  all  that  were  then  in  Court,  the 
Adion  lies  ;  and  yet  it  was  objefted,  that  no  Ac* 
tion  af  Wafle  lies  at  Common  Law  in  fuch  Cafe, 
becaufe  he  might  have  fecured  himfelf  againfl  it  by 
the  Covenant  of  the  Party.     Befides  in  this  Cafe 
the  Plaintiff  was  not  the  Leffor  himfelf,  but  a  Re- 
mainder Man  by  Cepy  of  Court- Roll,  wherein  are 
no  Covenants ;  and  if  he  cannot  have  Remedy 
this  Way,  he  is   without  Remedy :  And  as  for 
flaying  'till  the  Wife's  Death,  becaufe  he  may  re- 
pair it  in  the  mean  time,  it  is  unreafonable  -,  for 
in  the  mean  time  the  Plaintiff  or  Defendant  may 
die,  and  then  the  A£tion  itfelf  being  founded  only 
upon  a  perfonal  Tort  muft  die  too.     Again,  as  to 
the  Incertainty  of  the  Damages,  and  that  the  Jury 
cannot  affefs  them  ;  the  Jury  may  as  well  affefs  or 
afcertain  them  in  this  Cafe,  as  where  a  Man  pur- 
chafes  in  Fee,  and  takes  a  Covenant  againfl  In- 
cumbrances,  and  an  Edate  for  Life  is  evi^ed ;  but 
the  other  •  two  Judges  continuing  flrongiy  in  their  •  p,  j^^ 
Opinions,  the  Cafe  was  to  be  adjourned  into  the 
Exchequer-Chamber  the  lafl  Day  of  the  Term ; 

but 
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fcnt  the  Chief  Juftic^  brifig  then  fick,  it  .w^r  nbt 
adjourned ;  and  I  fuppdfc  the  Parties  agreed  it, 
for  I  heard  no  more  of  it. 


Edviardj  againd  Hammonds 

S.  CX  2  Danrers   16.  pi.   12* 

DcTifc  to  A.  PJEOTMENT  upon  Not  Guilty,  and  Special 
•ndhisHcirt,  Vcrdift,    the  Cafe  was.     A  Copyholder  of 

b«tlf"hcdk":L*°^»  fiurrough  Englijh,  furrendercd  to  the  Ufc 
before  a  I,  to  of  hitafclf  foT  Life,  aiid  after  to  the  Ufe  tf  bis 
^^^^^^^^eldeftSon  and  bis  Heirs ^  if  be  live  to  tbe  Age  of 
Condition  is      1 1  Tears  :   provided  J  and  upon  Condition^    tbat  if 

l"showTg  *^  ^'^  *^^^  ^''  ^^^^  '^^'^  it  Jball  remain  to.  tbe 
I  Roi  Ab.  41 X  Snrrenderer  and  bis  Heirs.     The  Surrender er  died, 

iTs*' nd  ^^^  youngeft  Son  entered  ;    and  the  eldeft  Son 

11^^15^?  being    17  brought  an  Eje^ment ;   and  the   fole 

a  Leon  jg.  Queftion  was,  whether  rfjc  Devtfe  to  the  ddcft 

Cro^H.  219,  Son  be  upon  Condition  precedent^  or  if  the  Condi- 

454-  tion  h^fubfequent  f  fciL  that  the  Eftatc  in  Fee  (hail 

I  sfiZi^/  ^^  immediately  upon  the  Death  of  the  Father,  to 

Cro.  ja.  56.  be  divefted  if  he  die  before  2 1 .     For  the  Defcnd- 

»^l.d.  Raym.  ^^^  j^  ^^^  argued,  that  the  Condition  was  prece- 

Doughii  63.     dent^  and  that  the  Eilate  fbould  defcend  to  the 

Cowpcrg.      youngeft  SoD  in  the  mean  Time,  or  at  lead  IhaU 

3,6.  be  in  Contingency  and  in -^i^^^wt-r 'till  the  firft  Soa 

F^*"^°Efflf*  ftj^ll  attain  to  one  and  twenty;  and  fo  the  eldeft  Sou 

xn^aoi.    ^  has  no  Title  now,  being  no  more  than  17.  On  the 

I  Vcfej  4»o-    other  Side  it  was  argued,  and  fo  agreed  by  the 

Court ;  That  though  by  the  firft  Words  this  may 

feem  to  be  a  Condition  precedent^  yet,  taking  all  the 

Words  together,  this  was  not  a  Condition  precedena^ 

but  a  prefent  Devife  to  the  eldeft  Son,  fubjeft  to 

and  defeaHble  by  this  Condition  fubfoquent,  fciL 

^  hie  not  attaining  the  Age  of  2 1  ;  and  they  re* 

fembled  this  to  the  Cafe  of  ^ing  and  Cxzfar  re* 

ported  by  Jones  Juftice,  and  abridged  by  Roll.  1 

Abr.  415.  ;/2/.  12.     A  Fine  to  the  UjTc  of  5.  and 

his 
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his  Heirs  if  C.  pays  bim  not  20s.  upon  Septemb. 
10.  and  if  C  does  pay,  to  the  Ufe  of  B.  for  Life, 
Remainder  to  C.  and  his  Heirs,  where  the  Word 
ft  does  nor  create  a  Condition  precedent,  but  the 
Eftate  in  Fee  vefts  prefently  in  C.  to  be  divefted 
by  Payment  afterwards;  fo  here:  Accordingly 
this  Cafe  was  adjudged  in  Mich.  Term  next  £oi- 
loving. 


Nulmes  againft  Uobletbwayte.  •  p^  j«-^ 

S.  C.  3  Mod.  48,  49,  50.     I  Shower  64, 

r'ASE.  and  declares,  that  the  Defendant /«;i(^^  cafe  *Dr  di- 
cr   malitiofe  magnam  partem  cujujdam  anttqua  tcr  courfc. 
fiiolls  fuper  rivum  de  Darwent^  fregit^  divertit  5sf  ^^^  ^^ 
prq/iravit  ^  perinde  magnam  partem  aqua  rivi  ab  3  1^,  ^^ 
antiquo  6*  folito  cur/u  Juo  ad  molendinum  of  the  skin.  65. 
Plaintiff  per  rivum  predi^um  divortit  per  quod  the  p{* '°'  '^'^' 
Plaintiff  loft  the  Profit  of  his  Mill  for  fo  long,  ad  Palmer  %oo. 
damnum  loc/.     To  this  the  Defendant  put  in  a^g^^*^^' 
Plea,    which   was  agreed  ///.     The  Plaintiff  by  3  Term  Rep." 
Replication  maintains  his  Declaration.     The  De-  '^^*^^r: 
fendant  rejoined,  but  ill ;  and  the  Plaintiff  de-  yis!™   *^* 
murred.     And  the  fole  Queftion  was  upon  the^**^**^^- 
Declaration,  whether  that   was  good  ?  For  it  was 
objeded  ;   i.  That  the  Mill  is  not  fliown  to  be 
ancient.   2.  It  is  not  faid,  that  the  t  Defendant  had  t  '^^  M^*^- 
Time  out  of  Mind  repaired  the  Dam,  but  only  t'L^^^jt^'' 
that  it  was  antiquam  molem.     3.  He  does  not  (hew  ^^^ 
that  the  Water  hath  Time  out  of  Mind  run  this  '^^3^«^.48. 
Way ;  but  only  that  the  Defendant  had  now  turned 
it  ab  antiquo  &  folito  curfu  fuo ;  and  upon  thefc 
Exceptions  the  Cafe  hung  for  fome  Time.     North 
Chiei    Juftice    held    the  Declaration   was    well 
enough ;  and  Levinz  inclined  to  the  fame  Opi- 
nion, fed  bajitanter.     JVyndbam  and  Charlton  con^ 

tra. 


\ 
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tra.  Afterwards  North  being  made  Lord  Keeper, 
being  here  fucceeded  by  Pemberton  Chief  Juftice, 
he  alfo  held  the  Declaration  good  ;  and  PFyndbam 
nunc  mutata  opinione  concurred;  and  Levinz  ut 
antea  hajitanter.  Charlton  totis  viribuj  ftill  contra. 
Thus  it  hung  *till  Mich.  prox.  fequent\ ;  and  then 
Judgment  was  given  for  the  Plaintiff :  Upon 
which  Error  was  brought  immediately  in  B.  R. 
where  I  heard  the  judgment  was  affirmed.  Vid. 
3  Mod.  Rep.  4.8.  the  Judgment  affirmed. 


Michaelmas 


I       I      I  nil    ■    I        !■    ■     ■■        ■       I         ■!  II  I  l»1— ^M 


♦  Michaelmas   Term,         *  ^'  '34. 

IN   THE 

THIRTY -FIFTH    YEAR  OF  THE   REIGN 

OF 

CHARLES  IL 


In  the  Common  Pleas. 


Travell  againft  Carteret. 

J^yECTMENT  upon  the  Demife  of  mijienholme,  '^^^^^ 
and  upon  a  Special  Verdidi:,  the  Cafe  was;  Sir  chattel im«eft 
Jatnes  Bagge  lojuiy.  i  Car.  i.  being  feifed  of  the^^*»d«byaa 
Lands  in  Queftion,  became  Colleftor  to  the  new  Fc"°tiSroRmt 
Imp«(l;   and  i^ir^r.  28.  g  Car.  1.   acknowledged  a  »^®»d,  and  the 
Statute  to  Sir  Paul  Pindir  for  loooo/.  and  Septemb.  KKf 
29,  II  Car.  I. 'was  upon  Account,  Arrear  in  the «««■  Enaff ,  and 
King's  Debt  22500/.  and  fo  indebted  died.     After  |i;^^^,";\|^°'*^ 
the  Death  of  Sir  James  Bagge j  Odob.4.  14  Car.  i.  the  Debt  upon 
Tenements  in  Chieftion  were  extended  and  feifed  ^^^^^^*  ^^- 
into  the  King's  Hands,  lenend'  ^^oufq\  the  King  not  pardoned 
fliould  be  fatisfied  of  the  faid  Debt  of  22500/.  ^^^^^/^p^^ 
The  King  being  thus  poffefled,  23  Apr.  20  Car.  i.  the  12th.  cha?* 
granted  the  Tenements  in  Queftion  to  Cary  and  ^^ *;•  V^  ^'^e 
his  Heirs  in  Truft  for  Robert  Bagge^  the  Heir  of  not  recow" 
Sir  James*     The  Ad  of  General  Pardon,  13  Car.  c°-  ^i  »7.  «.  , 

a,  pardoned  all  Sums  of  Money  and  other  Things  J;  vi^r  Ab!** 

that  1 0^  PI.  a». 
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tfaait  the  King  could  pardon,  as  by  the  fifth  Se^on 
of  the  A61  appears.  But  in  the  tenth  Section  of 
the  Aft  are  excepted  all  Accounts  of  Receivers^ 
CoIlefforSf.&c.  who  have  received  any  Subiidies, 
new  Import,  or  any  Rents  of  King  Charles  i.  the 
Archbilhops  or  Bifhops  fequeftered  Eftates  fincc 
the  3cth  Day  of  January ^  1642.  And  in  the  1  ith 
SeSion  of  tbe.Ad  it  is  provided,  that  Heirs,  Ex- 
ecutors, fe'r.  of  Accomptants  for  any  Thing  con- 
tained in  the  lad  Exception,  except  fuch  Sums  a3 
•  P.  135.  remain  upon  Accounts  *  already  Jiated  and  deter^ 
mined.  InTV/n.  i^  Car.  3.  C^orf  ^  J5/J^^  by  Fine 
&c.  conveyed  the  Inheritance  of  the  Premiffes  to 
Sir  George  Carteret ;  v^rhereupon  Cary  the  Truftee 
alfo  conveyed  to  him.  In  Trin.  14  Car.  %.  George 
Bagge  pleaded  the  Pardon  in  the  Exchequer  in  Dif- 
charge  of  the  faid  2250c/.  due  to  the  King;  and 
the  Plea  was  confeffed  by  the  Attorney-General, 
and  Judgment  given  thereupon  to  difcharge  the 
Eftaie.  4.  O^^k  ^o  Can  «.  Sir  (xjsorge  Carteret 
by  his  Will  devifed  the  Tenements  to  the  Defen- 
dant  his  Wife,  whp  entered  and  €ontiixue(}  till  now 
pnffefled  ;  17  June^  30  Ozr,  j.  WQlJlenholme^  Ex- 
ttCutor  of  Pindar,  fued  Execution  of  the  Statute, 
?>nd  had  tb^  T^nement^  lii  Queftion  delivered  to 
him;  wb^eupon  hedenjifi^d  to  the  Plaintiff  ^  and 
if  for  the  Plaintiff,  for  the  PUiatvff^  and  if  not, 
for  the  Defendant.  After  divers  Atgumwts  in 
this  Cafe,  t;be  Points  hereafter  following  were  re- 
folved  per  iotam  Curiam :  i.  By  the  whole  Court 
it  was  agreed,  fciL  Jones  Ch.  Juft.  iVyndbanij 
Charlton  and  Levini,  that  the  King  having  no 
more  th^n  a  Chattel  by  the  Extent,  his  Grant  to 
Capy  in  Fee  was  void,  the  King  being  deceived 
according  to  1  C^.  52.  ^.  and  the  Cafe  of  H^  7. 
L^dv^^r^d  ibere  cited,  and  Med.  Rep.  /o/.  415*  2.  It  was 
wfTxa  D^  pefolved  by  all,  that  by  the  King*$  Grant  of  the 
l™^*'u''T^ ..  Lw4«  to  Cary^  the  Debt  due  unto  the  King  did 

doo««  Bot  pad  not 

without  fpecial 

"Woid?. 


rfot  (>a(s,  though  the  Onnt  were  good  ai  to  the 
Lands ;  for  thoogh  the  King  may  grant  a  chcfe  in 
ASitm^  yet  that  cannot  be  without  fpecial  Words  ; 
and  therefore  the  King  may  dill  releafe,  grant;  or 
pardon  the  Debt,  notwithdanding  the  Grant  of 
the  Land,  according  to  Cro.  Cba,  Flower  v.  Etgar^ 
and  iind.  503-5*  Middkmore  verfui  G«>dMley  that  a 
common  Pcrfon  may  releafe  a  Debt  or  Covenant, 
notwkhftanding  his  AlEgnment  of  the  Land*     3. 
It  was  agreed  by  all,  that  by  tbt  ^tfo  Se&im  1/ Debts  and Sma 
tbe  A3y  Debts  and  Sums  of  Moncy^  though  aot*>^  J^OTcyare 
concerning  the  Wars,  are  pardoned  and  difcbarg*  fi^ugh  not 
ed  ;  but  as  for  ABi  and  A3ims  of  SubjeQis^  they  touching  the 
arc  »ot  difcharged  by  tJie  Aft  of  Pardtm  unlefc  a^Aair«  ^ 
they  concern  the  Wan    4«  It  was  refoived,  that  uQ^cfs  touchu^ 
by  the  Exceptirm  of  Accaunis^  tlie  Sum  or  Sums  due      ^"* 
upon  Accounts  Jiatcd  is  not  an  Account^  nor  with«  Ace»i*ti/dfe< 
in  the  Words  Mcrcbants  Accompts  in  Stat.  2  \  Jac.  i .  YV^!?^^^ 
cf  LimittitiGns^  as  has  been  refolved ;  yet  here  amen*, 4«i^ 
Sum  ftattd  is  within  the  Exception  tA  Accounts  mf'^'^h^S'^^ 
this  Statute:  And  this  appears  by  the  nth  Sec-^/J) ^^'tT* 
tion,   that  Heirs,  Executors,  iSc.   (hail  not  be  -^^••"rf,  ^ 
charged  for  Accounts,  but  •  only  AcctmnU  finted.  7/Lil^^fh^ 
The  fifth  Point  was,  whether  in  this  Cafe  the  Ac^  a  Saunders  1*4. 
,  count  Jl^ied  and  the  Sum  due  upon  Balance  be^J^p^^/^ 
pardoned,  or  excepted  ?  Which  Doubt  grew  from         *    ^ 
the  Words  in  the  tsid  erf"  the  tenth  SeSiim,  fc'iUcet 
after  the  30th  of  January^  1642  ;  and   here  the 
Money  was  received  and  the  Account  flated  before 
1642,  Jcil.  in  QUober^  14  Car.  i.  which  was  in 
lb3«S.    But  notwithftanding  this,  Jr)7ws^  Wyndham 
and  Char  lion  held  this  to  be  excepted,  and  not 
pardoned ;  and  they  divided  the  tenth  Seftion  in 
fuch  Manner,  as  that  the  Words  (after  Jan.  30. 
1642)  Ihould  refer  only  to  the  Words,  or  any  of 
the  Rents y  &c.  of  any  of  the  late  King^  ^c.  and  fo 
the  "firft  Part  of  this  SeftioU' they  would  have  to 
be  taken  abfolutclv,  fdl.  concerning  Accounts, 

Ed'c: 
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&r.  without  Limitatioii  or  Stint  of  Time :  And 
this  they  held  reafonable  for  two  Caufes;   i.  Be* 
caufe  at  the  Time,  JciL  1 642,  the  Ufurpers  began 
their  Sequeftration   of  Rents   belonging   to  the 
King,  the  Archbifliops,  and  Bifliops,  £5?^.    a.  The 
Seftion  itfelf  confids  of  feveral  Diftindions,  and 
the  Words,  or  fince  the  %oth  £/^  January,  1642, 
ihall  be  referred  only  to  the  laft,  which  concerns 
the  King's  Rents,  the  Archbifhops  and  Bilhops, 
*        received  after  the  faid   30th  of  January^  1642. 
'    But  Levinz.   held,    that  the  Words,  Jince  1642, 
(hould  be  referred  to'all  the  Disjundives  before  in 
the  fame  Sedion,  and  that  it  (hould  be  taken  lite' 
rally^  arid  that  to  take  it  any  otherwife  is  but  to 
make   an  uncertain   and  doubtful  Conftruftion- 
And  by  the  eighth  Seftion  of  this  Ad  it  is  enafted 
Tbe  Aa  isto    that  the  A6t  in  all  Points  (hall  be  taken  mo(l  bene- 
Un'etdauTf^  figially  for  the  Subject,  whereas  by  this  Conftruc- 
tbc  subjea.      tion  of  a  Matter  doubtful  the  ASi  is  taken  moft 
beneficially  for  the  King.     But  by  the  other  three 
Juftices  it  was  refolved,  that  this  Jiated  Debt  was 
not  pardoned  by  the  Ad  ;  and  fo  notwithftanding 
the  Allowance  and  Difcharge  thereof  in  the  Ex- 
chequer., which  is  always  with  a  falvojure  to  the 
King,  Ji^  6fr.  the  Debt  remains  due  to  the  King, 
and  the  Land  continues  in  him  by  the  Extent  and 
Scifure,  and  was  not  conveyed  to  Cary;  and  then 
although  the  Defendant  hath  no  Title,  yet  foraf- 
much  as  the  Plaintiff  hath  none  neither,  but  the 
Title  is  in  the  King,  Judgment  ought  to  be  given 
for  the  Defendant ;  and  fo  it  was  accordingly. 


Snell 
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•  Snell  againft  Bljhop.  *  P.  1 37- 

A  PROHIBITION  was  prayed  to  the  SpintuaK^y;'^^ 
Court  to  ftay  a  Suit  there  for  thefc  Words,  ^^.^/^^^.^ 
Tou  were  Bifhop V  JVhore  before  be  nufrried  you  ;  y^ ;  fuabie  in 
fuggefting,  that  the  Plaintiff  in  the  Spiritual  Court  ^^^"^l^, 
gave  hinot  provoking  Words ;  fciL  Tou  are  a  Rogue 
and  a  Rafcalj  not  Jit  to  be  drunk  with ;  and  cited 
RolL  Probib.  295.  6?  ibid.  277*  Cafes  of  this  Kind. 
But  the  Probibition  was  denied ;   for  this  founds 
only  in  Mitigation  of  Damages  at  Coqimon  Law, 
and  not  in  Bar  of  -the  Adion. 


Stanley  again  (I  Fearne^ 

T\EBT  upon  Obligation,    conditioned  ; ,  If  the  obUptioa 
^^  Defendant  jball  give  the  Plaintiff  a  true  Account  ^^^^  J^ 


$f  all  Sums  of  Money  by  him  received  as  Bailiff  ofhimXtM  to  prf- 
his  Manor  by  thf  28/A  Day  of  November  Then  «^*' J^'^ST 
enfuing^  or  otbdrwife  render  his  Body  to  Prifon  at  the 
Plaintiff* s  Suit  in  any  Adion  he  Jhall  then  commence 
againjl  him;  the  Obligation  to  be  void.     The  De-  Condition  to 
fendant  pleaded,  always  paratus  to  render  an  Ac-  jg°^],J*^JJ!!^ 
count;  but  farther,  that  the  Plaintiff  ad  vel  ^w/^anyAdioncam- 
28  Nov.  predia'  had  not  commenced  any  Aftion  ^Hg^lu^JT* 
wherein  he  could  render  himfelf  to  ?rifon:  The  render  to  aa 
Plaintiff  replied  that  ^00/.  were  due  to  him  upon  A<*»on/oit»- 

It  1  1        T^i    .      Tf-      r        men«ed  alter. 

Account,  and  that  thereupon  the  Plamtiff  after  ajo.95. 
thefaid  iStb  oi  November^  fcil.  April  12.  after^^^*]]^-^!*'^^'* 
wards  fued  out  an  Original  in  Account^  and  for  cro.  ei.  396, 
Want  of  Appearance  thereto   bv  the  Defendant  39?,  864. 

fued  out  a  C^7p/^j  likewife,  whereof  he  gave  the  5  Mod.  357, 
Defendant  Notice,  and  required  him  to  render  ^^5- 
himfelf  according  to  the  Condition  aforefaid\  quod  ^fy  " '  *'*' 

facere 


Ante  a  I,  74.   focere  the  Defendant  neglexit  ^  non  curavit:  Here- 

«Dan7. 78.     upon  the  Defendant   demurred ;   and  after  two 

aM«d.aox.     Arguments  at  Bar  on  both  Sides,  Judgment  was 

Cfo.Ei.  396,    given  per  totam  Qurmm  for  the  Defendant.     For  i. 

539.  718.       jj^^  Defendant,  who  is  to  do  the  AS,  hath  Elec 

*  P«  i^Z*  tion  either  *  to  give  the  Plaintiff  a  true  Account, 

or  render  himfelf  upon  an  A^ion  comixienced. 

Secondly,  The  Breach  is  not  well  affigned  ia  thd 

Replication ;  for  the  Ddendant  is  not  obliged  to 

render  hiiafelf  to  an  Adion  that  is  not  fued  i9 

Nmemb.  for  the  Words  then  commenced^  in  the 

Condition,  i%  not  to  be  taken  or  conftrued  then,, 

or  at  any  Time  thenceforth  ;  that  would  be  CD  give 

the  Plaintiff  a  Liberty  of  commencing  his  Suit  asS 

any  Time  during  hisLif^:  And  Condttioos  ate 

always  for  the  Advantage  and  in  Favour  of  the 

Obligor,  not  of  the  Obligee ;  wherefore  Judgment 

w^s  given  for  the  Defendant. 


Gilby  againft  CepUy. 

laittdfl,  ii4ief)ief  T\EBfty  and  declares  that  the  Defendant  perquod^ 
ISfS^twe^'  damfaaumfuum  promtfifei  fohere  210L  upon 
Partus,  are  fa-  the  1 6th  of  Juve  next  following  for  448  Sheep  to 
IlbJebfthf^a^".^^  Plaintiff;  as  Executor  of  his  Father  J$>f^»'  ac 
thjs  only,  and  vendit*  to  the  Defendant  by  Thomas  ff'avfin  ^eic parte 
^^^^r^^it?^' ^^  the  Plaintiff,  prout  per  fcriptim  f  redid*  apparet^ 
rtiftUftdf  *  °  and  that  he  had  not  paid.  The  Defendant  craved 
stftiigm.  Qygj-  of  tije  Indenture,  which  was  entered  in  b^ 
^'  fverba:  Articles  of  Agreement  made  beiweenThomz^ 

Wawcn,  who  is  fully  authorized  on  the  Behalf  of 
Eli2abeth  Gilby,  (the  Plaintiff)  Executrix  to  her 
Father ;  as  alfo  on  the  Behalf  cf  William  Saviie^ 
who  is  Trufiee  on  Behalf  of  the  Children  of  the 
Plaintiff* s  Father  on  the  one  Part ;  and  Lionel  Cop- 
ley (the  Defendant)  on  the  other  Part ^  16  May, 
1682.    Imprimi*  Thomas  Wawen  covenants  for  the 

Conftderaiion 


Micboilmasj  ^S  Cimr/es  II. 

Ca/^tderation  ^ter  mnaioned^  Tibat  tin  Defendant 
jball  enjoy  the  Clofe  called  the  Sankc,  for  Eight  Tears 
from  Lady 'day  Ufifaft^  the  Leffors  to  he  at  the  Charge 
of  repairing  the  Banks.     Item,   the  faid  Thomas 
Wawen  bath  fold  to  the  faid  Lionel  Copley  448 
Sheep  belonging  to  the  faid  Elizabeth  Gilby,  as  Exe* 
matrix  to  ber  Father j  being  now  upon  the  Sunke.     In 
Canfideration  whereof  the  faid  Lionel  Copley  hatb 
paid  in  Hand  One  Shilling  to .  the  faid  Wawen, 
and  dotb  covenant  to  pay  70/.  Rent  for  the  Sunke 
for  the  firjl  Tear,  and  for  tbefecond  Tear  1 00/.  at 
two  equal  Payme/itSj  and  the  Leffors  fball  have  Lu 
herty  to  imbank  the  Sunke;  and  the  faid  Elizabeth 
may  fell  the  Bricks  y  unlefs  Jhe  agree  to  fell  *  them  to  *  P»  139. 
Copley.     And  further^  the  faid  Lionel  Copley  doth 
pramife  (not  faid  to  whom)  topaytoEXiz^bttik  Gil- 
by 2 1  o/.  for  the  faid  448  Sheep  on  the  1 6th  of  June 
next  folhwing.     The  Defendant  demurs  upon  the 
.  DecUration.    AnA  now  it  was  argued  by  Pember^ 
ton^  Serjeant,  for  the  Defendant,  that  the  Adiom 
ought  to  be  brought  in  the  Name  of  tVavDcn^  and 
not  in  the  Name  of  Elizabeth  Gilby ;  for  the  Arti- 
cles being  made  inter  Parties,  and  (he  no  Party, 
(he  cannot  fue  for,  nor  releafe  any  Thing  which  is 
in  the  Articles,  as  fhe  might  if  the  Deed  were 
P«//,  or  not  between  the  Parties ;  and  cited  Co.  2 
Infiit.    673.     Scudamer^z  Cafe.     Serjeant  Btgland 
argued  contra  :  The  Contract  being  on  the  Behalf 
only  of  Elizabeth  Gilby,  as  to  theJSale  of  the  Sheep, 
and  the  Promife  being  general,  and  not  to  any 
Perfon  certain,  (he  pro  cujus  beneficio  it  was  made 
may  fue  upon  it :  He  cited  Button  and  PooPs  Cafe  » ventrUa^S, 
.lately. adjudged  in  B.  R.  where  the  Son  promifed  ^i^^ondaoi. 
the  Father  to  pay  loooA  to  the  Sifter  in  Confidera-  sirT.  jonet 
tion  the  Father  promifed  to  forbear  felling  certain  ^^**^  ^^^ 
Timber  growing  upon  the  Land  ;  and  though  the  3  kcWc  786, 
Aftion  was  brought  by  the  Sifter,  it  was  held  well  ^*^»  ^^o.  *3^* 
brought  per  iotam  Curiam  j  of  which  Opinion  were 
.     Part  IIL  M  Jones 
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ycnes  and  Charlton  now  upon  the  firft  Argument, 

and  ffyndhatn  alfo  inclined  to  concur  with  them, 

the  Bargain  being  made  on  the  Behalf  and  for  the 

Benefit  of  Elizabeth^  (he  might  bring  the  Adion, 

and  the  Deed  not  being  indented  fhall  be  no  Im- 

Thi imitmfiMg h  pediment  or  EJloppel.    Levinz  Juft.  contra:   He 

«^MCffri«/»^iir#  fj^ij^  (i^2t  the  indenting  or  not  indenting  of  the 

Amy  sr^  •r    jj^^^  j^  ^^^  material,  but  the  Matter  is  his  being 

\Party^  or  not  Party;  for  it  is  common  Erudition, 

jthat  one  not  Party  to  a^  Deed  made  inter  Partes 

jcannot  take  by  the  Deed,  unlefs  by  Way  of  7Jr- 

ftLeT.74-        mainder;  and  he  cited  a  Cafe  inter  Cooker  znA  Chili 

3B1c.Ab.597.  adjudged  by  Hale  and  totam  Curiam^  HtlL  24.  15 

Car.  2.  B.  R.  fed  intrat.  7rin.  ^4.  Rot.  663*  where 
an  A£lion  is  brought  upon  a  Charter  Party ^  which 
was  in  this  Manner :  This  indented  Charter-Partj 
witnejfeth  that  Binly  Mqfter  and  Part-  Owner  of  the 
Shipj  with  Confent  of  Cooker  the  other  Part-Owner 
hath  let  the  Ship  to  Child  for  fucb  a  Voyage^  and 
Child  covenants  with  Binly  necnon  with  Cooker  to 
pay  300I    Cooker  brings  the  Action,  and  the  De- 
fendant Child  pleads,  that  only  he  and  Binly  were 
the  Parties  to  and  feated  the  Indenture ;  where- 
upon  the  Plaintiff  demurred,  and  per  totatn^  Cu- 
riam ;  Though  the  Deed  be  indented,  yet  not  being 
•  P.  140.  '»^^  Partes  J  there  may  be  a  •  Covenant  with  a 
^Stranger,  as  if  it  were  a  Deed  Pol/^  or  in  the Jlr^ 
Perfon :  Know  ye.  That  /,  &c.     Otherwife  where 
the  Deed  is  between  Parties,  then  no  one  that  is  a 
Stranger  can  take  Advantage  thereof  by  Way  of 
Adion ;  and  in  this  Cafe  the  Authority  of  Q>.  % 
Inji.  was  cited  at  Bar  by  Sir  fVilliam  Jones^  and 
affirmed  per  totam  Curiam  to  be  good  LaM\     Far- 
ther, the  Deed  here  could  not  be  made  in  Execu- 
tion barely  of  an  Authority ;  for  then  it  muft  have 
been  made,  fealed,  and  fubfcribed  in  the  Name  of 
the  Principal :  And  as  to  the  Cafe  oi  Button  and 
Poole,  that  was  zViAffumpftt  upon  a  verbal  Promife, 

not 
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not  founded  as  this  is  upon  a  Deed:  He  alfo  cited 
£h^  Cafe  of  OJly  and  Ward  in  B.  R.  Hill.  19  6j  ao '  ^^^  »i^ 
Can  2.  Debt  by  ji.  upon  a  (ingle  Bill  made  t(\A* 
by  the  Defendant  to  the  Ufe  of  /I.  £5?  B.  A.  brought 
the  A&ion,  whereunto  the  Defendant  pleaded\  a 
keleafe  by  C  and  it  was  adjudged  no  Bar ;  for  he 
being  a  Stranger  to  the  Bill  cannot  releafe  it, 
though  made  to  his  Ufe ;  and  the  Book  of  Edw* 
4.  which  fays,  that  if  a  Bill  or  Bond  be  made  to 
J.  to  the  Ufe  of  B.  that  B.  may  maintain  an  Ac- 
tion upon  it  was  denied  for  Law.     But  Cro^  Eltz^ 
729.  Sban¥  verfus  Sherwood  was  allowed  to  be 
good  Law :  That  Cafe  was,  a  Bill  fealed  in  this 
Manner ;  Received  of  A.  to  the  Ufe  of  B.  and  C. 
eqvally  to  be  divided^  to  be  repaid  at  fuch  Time  asjball 
be  fnofl  for  the  Profit  of  B.  and  C.  each  may  fue 
for  his  2oA  for  the  Deed  is  not  made  to  either. 
But  if  this  had  been  an  Obligation  to  A.  for  the 
Payment  of  20/.  apiece  to  B.  and  C.  neither  of 
them  could  have  fued  for  it,  but  the  Suit  mud  be 
in  the  Name  of  A.  which  faid  Cafe  was  affirmed 
upon  a  Writ,  of  Error^  as  appears  in  Teh.  23. 
But  in  the  principal  Cafe  Curia  advifare  vult;  and 
I  fuppofe  the  Parties  agreed,  for  I  never  heard 
more  on  it. 


•  Jones  againfl:  Moldrin.  •  P.  141^ 

T\EBT  upon  an  Obligation  againft  an  Executor,  ^u^gjncnt  m 

who  pleads,  quod  in  Cur'  Dom'  Regis  de  Re-  ^*^'^\^''']^. 
cordo  tent'*  quarto  die  Novemb.  Anno  Regni  Domini  ed  without 
Regis  nunc  tricefimo  quarto  apud  Guildhall*  Civitat*  ^^nD^fif 
Norwich  coram  A*  £5*  B.   Vicecotn*  ejufdem  Civitat'^^^Q^^^^^'^ 
one  Lilly  brought  Debt  againft  him  upon  an  Ob*  ^w. 
ligation   for  500/.   and  recovered,   and  pleaded  cw!  ja.  ^84^ 
flene  adminijira'oit,  prater  ad  valenc*^/^c.  qua  493^ , 
mfufficiunt  to  fatisfy  the  faid  500A     Hereupon  «i^^Mi«o. 

I M  3  ih©^ 


.  Micbathnas^  35  €barles  IL 

Poft.  154, 143.  the  Plamtiff  demurred,  ^nd  now  wpon  the  fifft 
^^2j^4i*  ATgumcnt  Jadgment  was  ^ivcn  fifr  Mam  Gurkm 
X  Term  lUp.  for  the  Plalntm,  for  that  the  Defendant  <loe$  not 
'^'*  fcow  by-what  Authority  ihe  Court  was  held,  fciL 

by  Prcftription,  Grant,  or  otherwife,  according 
to  the  Refdution  in  Turner^s  Cafe,  8  C9.  264. 


Trinity,  35  Charles  II. 


Freeman  againft  BoorL 


Declaration  io  Kihucifiir^  J  JTDWARD  Booth  was  fummoned  to  anTwcr 


Rcple^ia* 


CopuMOMi* 


t9  wit  5  ^"^  Tifmthy  Freeman  of  a  Plea  wherefore  he 
took  the  Cattlf  of  the  faid  Tttmthy^  and  them  unjuftly  de* 
tained  againft  Gages  and  Pledges,  ^c.  And  Whereupon 
the  faid  Timothy  by  Stephen  Baldwin  his  Attorney  comphuns 
that  ^  faid  Eduufrd^  on  the  9th  Day  of  November^  in  the 
34th  Year  of  the  Reign  of  the  Ix)rd  the  now  King,  at 
prejceit^  in  a  certain  Place  there  called  Viccaridge^  took  the 
Cattle,  to  wit,  two  Cows  of  the  faid  Timothy^  and  them 
unjuilly  detained  againft  Gages  and  Pledges  until,  &r. 
whereupon  he  faith  that  he  is  prejudiced,  and  hathfuftained 
Damage  to  the  Value  of  50/.  and  therefore  he  produces 
bis  Suit,  ^c. 

And  the  faid  Edward  by  Thomas  Harris  his  A|torney  comes 
and  defends  the  Force  and  Injury  when,  i$c.  And  as  the 
Bailiff  of  Thomas  Meetis  Knight  well  acknowledges  the  tak- 
•  P.  142.  Jng  of  the  Cattle  afbrefatd  ♦  in  the  faid  Place  in  which,  £3^^. 
Thel>rfcndant  and  jufily,  dffr.  becaufe  he  faith  that  the  faid  Place  in  which 
«kiwwl«dg€»  jjj^^y,^  of  theCatde  aforefeid  isfuppofcd  to  be  comnic- 
nlmffof^.M,  ^^  contains,  and  at  the  faid  Time  in  which  the  taking  «f 
Knt.  for  Rent  the  Cattle  aforefaid  is  fuppofed  to  be  committed  did  contain 
in  Arrear  ami  jn  itfelf  Ten  Acres  of  Land  with  the  Appurtenances  in 
freJcQt  aforefaid,  and  that  long  before  the  faid  Time  in 
which  the  taking  of  the  Cattle  aforefaid  is  fuppofed  to  be 
committed,  George  Lord  Coventry  Baron  of  jtyieJbor^ugh.mtA 
feized  of  One  Mefiiiagey.  Forty  AiCres  of  Land,  T«n  Acres 
of  Meadow,  and  Twenty  Acres  of  Pafture,  with  the  Ap^ 
purtenanc^  in  Pr^ot  aforefaid,  whereof  the  iaid  Pbce  in 
which,  Vc\  and  alio  from  the  Time  whereof  the  Memory 

i  of 


for  a  Relief. 
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61  Man  M  net  to  the  contrary,  was  IVctfl ;  iin  hit  Dtanib^ 

as  of  Pee;  and  then  held  of  the  faid  Thatnas  as  of  his  Ma^ 

nor  of  Prefnt  in  the  County  aforeikid  by  Feaity,  and  by  ite 

Rent  of  Three  Pounds,  Eight  Shillings  and  £ight  Peoee 

yearlyi  to  be  paid  by  equ J  Portions  every  Yeae  at  the 

ream  of  St.  Micbad  the  Archangel,  and  the  Annunciation 

of  the  Blefled  Virgin  Mary^  and  alfo  by  the  Service  of 

doing  Suit  al  the  G>urt  of  the  faid  Thomas  of  his  Manor 

aforefaid,  to  be  held  from  Three  Weeks  to  Three  Weeks 

ftt  the  Manor  aforefaid,  of  which  Services  the  bid  Thamas 

was  feized  by  the  Hands  of  the  faid  Gtorge  Lard  Coventry 

as  by  the  Hands  of  his  very  Tenant,  to  wit,  of  the  Fetlqr 

and  Suit  o^  the  Court  aforefaid  as  of  Fee,  and  of  the  Rent 

aforefaid  in  his  Demeihe  as  of  Fee,  and  the  £ud  Giorgi 

Lord  Gdvwtry  of  the  faid  Tenements  with  the  Appurte- 

Jiances  being  feized  as  aforefaid,  he  the  faid  Gearge  Lodd 

Ctventry  afterwards  and  before  the  Time  in  which,  &r*  at 

Prefcot  aforefaid  died,  feized  of  fuch  his  Eftate  thereia  srfCer 

the  Death  of  which  Gesrgi  Lord  Coventry^  the  Tenements 

nforefaid  with  the  Appurtenances  whereof,  &r.  defeendad 

to  yohn  now  Lord  Gruititry  as  the  Son  and  Heir  of  the  faid 

George  Lord  Caven^rj^  whereby  the  faid  John  Lord  Cfivantfy 

before  the  faid  Time  in  which,  ^^.  entered  and  was  and 

as  yet  is  feized  thereof  in  his  Deme&e  as  of  Fee,  and  he* 

caufe  Three  Pounds,  Eight  Shillings  and  Eight  Pence  of 

the  Rent  aforefaid  for  one  whole  Year  ended  at  the  Feaft 

of  St.  Michoil  the  Archangel,  in  the  34th  Year  of  the 

Reign  of  the  faid  Lord  the  now  King,  and  other  Three 

Pounds,  Eight  Shillings  and  Eight  Pence  for  the  Relief  of 

the  faid  John  Lord  Coventry  after  the  Death  of  the  faid 

Gforge  Jj^xd  Coventry  to  the  faid  Thomas  Adoeres  at  the  faid 

Time  in  which,  ^e.  were  in  Arrear  and  unpaid^  he  ♦the    ♦  P,  I43» 

faid  Edwardy  as  the  BailiiF  of  the  iaid  Tbonuu  Aieerctf  as 

well  for  the  faid  Three  Pounds,  Eight  Shillings  and  Eight 

Pence  for  the  Rent  aforefaid  fo  being  in  Arrear,  as  for  the 

find  Three  Pounds,  Eight  Shillings  and  Eight  Pence  for  the 

Rdief  of  the  faid  John  Lord  Coventry  fo  being  in  Arrear^ 

well  acknowledges  the  taking  of  the  Cattle  aforefaid  in  the 

laid  Place  in  which,  ^4-.  and  juftly,  ^V.  as  being  Parcel 

of  the  l^enements  aforefaid  with  the  Appurtenances  of  the 

faid  Thomas  Meeres  in  the  Form  aforeiaid  held  and  being 

within  his  Fee  and  Seignory. 

And  the  faid  Timothy  faith  that  the  faid  Edward  as  the  Plea  in  Btr. 
BaUiff  of  the  feid  Thomas  Mans  by  Reafon  of  any  Thing  ^^^^^^ 
before  alledged  ought  not  to  acknowledge  the  taking  of  the  ^^q^  ^ 

Cattle  uooUL 


s 
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Catde  afarefiud  in  the  faid  Place  in  whidi,  &V«  td  be  |uft^ 
^ecaufe  as  to  Three  i^ounds.  Eight  Shillings  and  Eight 
Pence  of  the  Rene  aforsfaid  upon  the  faid  Fieaft  of  St.  4^- 
cbail  the  Archangel  being  in  Arrear^  he  faith  that  he  the 
laid  Timothy  in  and  upon  the  Feaft  of  St.  A/£chif*l  the 
Archangel,  in  the  34tn  Year  aforefaid>  upon  jthe  faid  Ten 
j#r#,  I/^     Acres  of  Land  with  the  Appurtenances  in  which,  fcfr.  was 
'^n^L'c^fH ready  and  offered  to  pay  to  the  faid  Thomas Mteres  the  faid 
_  J'^  JfJI^Rent  of  Three  E\>unds,  Eight  Shillings  and  £ight  Pence 
fr^ptr  Plats  to    payable  at  the  Ciid  Feaft,  and  that  he  the  faid  Tb»mas 
hawaiUigedtktJitfeeres^  OX  any  other  on  his  Behalf,  was  not  ready  thereto 
T^^fl^Y^    receive  the  faid  Three  Pounds,  Eight  Shillings  and  Eight 
*  Pence  from^the  faid  Timothy^  and  that  he  the  faid  Timothy 

afterwards  and  before  the  taking  of  the  Cattle  aforefaid,  to 
wit,  upon  the  faid  9th  Day  of  November^  at  Prejcot  afore- 
laid,  was  ready  and  offered  to  pay  to  the  faid  Thomas  the 
•faid  Three  Pounds,  Eight  Shillings  and  Eight  Pence,  but 
•the  fame  to  receive  the  faid  Thomas  then  and  there  totally 
DemiiiTer.        refufed,  and  this  he  is  ready  to  verify,  ksc*  and  as  to  the 
^*J!^«»    faid  other  Three  Pounds,  Eight  Shillings  and  Eight  Pence 
Jielief.  ^^^  ^^  Relief  after  the  Death  of  the  faid  George  Lord  G»- 

^ntry  fuppofed  to  be  in  Arrear,  the  faid  Timothy  faith  that 
the  Cognizance  of  the  faid  Edward  is  not  fufficient  in  Law 
to  maintain  him  the  faid  Edward  to  acknowledge  the  tak- 
ing of  the  Cattle  aforefaid  in  the  fs id  Place  in  which,  &r. 
•  to  be  juft,  and  that  he  to  the  faid  Cognizance  in  the  Man- 
ner and  Form  aforefaid  made  hath  no  Necefiity,  neither  is 
he  bound  by  the  Law  of  the  Land  to  anfwer,  and.  this  he  is 
ready  to  verify ;  wherefore  for  Want  of  a  fufficient  Cog- 
nizance in  this  Behalf,  the  faid  Timothy  prays  Judgment  and 
his  Damages  by  Occafion  of  the  taking  and  unjuft  Deten- 
tion of  his  Cattle  aforefaid  to  be  adjudged  to  nim,  tSc. 
•  P.  T44*    And  for  Caufe  of  *  Demur^j^r  in  Law  in  this  Behalf,  the 
^ufe  of  (^ij  <[iffiothy  according  to  the  Form  of  the  Statute  in  fuch 

Pemurr^r.  q^^^  made  and  provided  (hews  the  following  Caufe,  to 
wit,  that  it  doth  not  appear  by  the  Plea  and  Cognizance  of 
the  faid  Edward^  that  the  faid  Thomas  Meeres  hath  any  I'itle 
to  have  Relief  for  the  Tenements  in  the  Plea  and  Cogni- 
zance aforefaid  mentioned,  and  that  the  faid  Plea  and  Cog- 
zance  is  uncertain  and  wants  Form,  i^c,  ' 
Replicttion.  And  the  faid  Edward  as  to  the  faid  Plea  of  the  faid  7|- 

r\izx'r.M.^ mothy  as  to  the  faid  Three  Pounds,  Eight  Shillings  and 
rc^SJcStc  '*"  Eight.  Pence,  for  the  Rent  aforefaid  being  in  Arrear  upon 
kent,  the  iaid. Feaft  of  St.  Aficbaol  the  Archangel,  faith  that  the 

faid  Thomas  Mteret  always  was  ready  to  receive  the  (aid 
'   /  .  Three 
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Three  Pounds,  Eight  Shillings  and  Eight  Pence  from  the 

faid  Thnotbyi  without  this  that  the  laid  Tlmpthy  before  the  TnveHb* 

taking  of  the  Cattle  afbrefaid,  offered  to  pay  the  faid  Rent 

of  Three  Pounds,  Eight  Shillings  and  Eisht  Pence  to  the 

faid  Thmuts  Metres'^  as  the  faid  Timothy  in  jBar  of  the  Cog* 

ntzance  aforefaid  hath  alledged,  and  this  he  is  ready  to 

verify ;  wherefore  he  prays  Judgment  and  a  Return  ot  the 

Cattle  aforefiiid,  together  with  his  Damages,  ^c.    And  asjoiader  io  . 

to  the  faid  Plea  of  the  feid  timothy  as  to  the  faid  other  Three  i>«m»T«r. 

Pounds,  Eight  Shillings  and  tight  Pence  for  the  Relief^^***^*** 

being  in  Arrear  after  the  Death  of  the  faid  George  Lord 

Coventry^  the  faid  Edward.^  becaufe  that  he  above  hath  al- 

ledged  fufScient  Matter  in  Law  in  his  Cognizance  aforefaid 

to  maintain  him  the  faid  Edward  as  the  Bailiff'  of  the  faid 

Thomas  Meeres^  to  acknowledge  the  talcing  of  the  Cattle 

aforefaid  in  the  faid  Place  in  which,  Vc.  for  the  faid  Three 

Pounds,  Eight  Shillings  and  Eight  Pence  for  the  Relief 

aforefaid  being  in  Arrear,  to  be  juft,  which  he  is  ready  to 

verify,  which  Matter  the  faid  Timothv  doth  not  deny  nor 

to  the  fame  in  any  wife  anfwer,  but  altogether  doth  refufe 

to  admit  the  Verification  thereof,  prays  Judgment  and  a 

Return  of  the  Cattle  aforefaid  together  with  his  Damages, 

ifc»  to  him  to  be  adjudged,  ^r. 

And  the  faid  Timothy  as  to  the  faid  Plea  of  the  faid  £4"  Rejointe, 
ward  above  by  replying  pleaded,  as  to  the  (aid  Three  laainuiM  tiM 
Pounds,  Eight  Shillings  and  Eight  Pence  for  the  Rent**'* 
aforefaid,  as  aforefaid  fuppofed  to  be  in  Arrear,  as  before 
^  faith  that  the  faid  Timothy  before  the  taking  of  the  Cattle 
aforefaid,  ofFered  the  faid  Rent  of  Three  Pounds,  Eight 
Shillings  and  Eight  Pence  to  the  faid  Thomas  Meeres^^  as  the 
f^td  Timothy  above  in  Bar  of  the  Cognizance  aforefaid  hath 
alledged,  and  he  prays  that  this  *  may  be  enquired  of  by   •  P,  145, 
the  Country;  and  the  faid  Edward  doth  the  like.     There- iffne. 
fore  as  to  the  Trial  of  the  faid  liTue,  the  Sheriff  is  com- 
manded that  he  caufe  to  come  here  from  the  Day  of  the  Venire  awaidtd 
Holy  Trinity  in  Three  Weeks,  Twelve,  fefc*  by  whom, »« to  the  lffu«. 
faTr.  and  who  neither,  ^c.  to  recogn»ze,  fisfc.  becaufe  as 
well,  ^c.    And  as  to  the  faid  Three  Pounds,  Eight  Shillings  CoDttnauice.' 
and  £ight  Pence  for  the  Relief  aforefaid,  above  fuppofed  to  A«*«**» 
be  in  Arrear,  becaufe  the  Juflices  here  will  advife  them-  ''**"*^* 
felves  of  and  upon  the  Premifes  before  they  give  their 

Judgment  thereupon.  Day  is  given  to  the  Parties  aforefaid 
ere  from  the  Day  of  St.  ATuhael  in  Three  Weeks,  to 
hear  their  Judgment  thereupon,  betaufe  that  the  (aid  Juf« 
ticcs  here  thereupon  not  as  yet,  &f  • 

Freemsfn 
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ATojy  for       nEPLEFIN.    The  Defendant  made  Con u fance  . 
T«inre'^6©.  »»  Bailiff  to  Sir  Thomas  Meeres^^  for  thai  G^^r/^ 

cage,  roAan  Ijofd  Cvvcntry.  held  the  jPAw:^  wivre,  ifc.  of  Sir 
tC^iief,  held  Thomas  Meerts  ut  de  Maneriofna  de  Prefcot  ferfidt^ 
good«  for  it  is  a  /^f  j/'  reddU*  trium  hbrarum  080  foHd^  ^fefiam  Cu- 
SXt«^c"  ria;  of  which  Services  he  was  feifed  by  ih€  Hands 
jLittictoD, 5 1 1 1,  of  the  faid  Geor^eLoxd  Coventry^  and  that  he  died^ 
^^n^t  »1  ^^^  ^^^  Tenements  dcfcended  to  JoJba  now  Lord 
3,  ft  4.  '  '  JCofxeniryy  and  for  3/.  8j.  and  8^.  fr9  relevio  pred, 
cSi^ig!^'  *•  Joban^  Coventry  pfi  mortem  pred*  Georgii  he  makes 
Copyhold K.iz.Conufamce.  The  Plaintiff  demurred  fpecially. 
Pleader. aiLi 7. ^{^/^  noii  opparet  that  Sir  Thomas  had  any  litte  to 

the  Hclief.  The  Defendant  joined  in  Demurrer ; 
and  upon  Argument  at  Bar  it  was  now  refolved 
per  totam  Curiam^  that  it  need  not,  for  Relief^ 
•  though  it  is  not  a  Parcel  of  the  Tenure,  is  a  FlowBr 
iaeident  to  every  Tenure  in  Soccage ;  and  though 
it  may  be  releafed,  as  h  was  obje£ted,  or  there 
may  upon  the  Tenure  be  a  fpecial  Refervation 
without  Relief,  yet  fuch  Matter  (bail  not  be  in- 
tended, but  muft  be  fhown  of  the  other  Part,  be* 
caufe  of  common  Right  it  is  incident,  though 
f(biparated  by  Releafe  or  fpecial  Refervation,  as  Co. 
2  Injt.  232  J  Jed  ad  ea  qua  frequentius  accidunt  jura 
adattantur.  And  Judgn;ient  was  given  for  the  Co- 
nuiant. 


Heath 
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^  Heaib  agaii>ft  Vetmeden.  •  P.  i^g, 

T\EBT  for  Rent  reierved  upon  a  Leafe  indented.  loDebt  for  Rent 
'^^Oefendaat  pleads  nil  babuit  in  temmentis  urn-  ^  ^,7°^^ 
fere  dimifionis  fradi3\  The  Plaintiff  demurred  ,rj/»m«tf*,&c 
generally ;  and  no^  upon  firtt  arguing  it  was  ad- "?  p*?*- 
judged  for  the  Plaintiff  pertotam  Cur";  for  this  is  c^  Dig^***" 
no  rlea  againft  an  Eftoppel  by  Indenture.  Eftoppci.  e.  s, 

I  Si&.  977.     %  IA»  Rar-  X254»  S550>     i  Tcrxn  Rep.  95.    Poft.  Z93.    6  Tenn  Rep.  63. 

^«#  //'  iBereiem  Demife  hj  TniUntiire  and  ths  Tttutmt  pUa  Nil  bekuit^  trTe.  and  ibt  Plwitif 
«v//  JM/  rtiy  uffw  the  Shtf^^  hmtfUadbt^t^  \2ft.  b»  Vfoi^i  the  MJio^l  mmd  the  JmryJheM 
fmiihe^nab.     I  Sdk.  »77w 


.    Eader  35th  Charles  IL 
Johnfon  againft  May. 

Tork^  to  7  ^  OHN  May^  late   of   Prejforij    in   the  faid  Declaration  in 
wiu     \  /     County,  Yeoman,  was  attached  to  anfwer  Aifnmpfit  for 
Richord  JSnfiny  Gent,  of  a  Plea  of  Trefpafs  upon  the  ^%^  ^^°' 
Cafe,  £sff .     And  whereupon  the  faid  Richard-,  by  fVilliam  Ja  eoimt  npo*' 
Freeman  his  Attorney,  complains  that  whereas  the  faidanezpreis 
John  and  Frances  his  Wife,  on  the  loth  Day  of  Jugufi^^^^^^'    * 
in  the  33d  Year  of  the  Reign  of  the  Lord  the  now  King, 
at  Pre/ion  aforefaid,  had  fold,  and.  afterwards,  to  wit,  on 
the  faid'  lOth  D^y  q{  Auguft^  in  the  33d  Year  aforefaid,  at 
Prefton  aforefaid,  before  the  Deputy  Steward  of  the  Court 
of  the   Manor   of    Burfowicky  had   furrendered  into   the 
Hands  of  the  then  Lord  of  the  Manor  aforefaid,  Part  of 
one  MelTuage  and  one  Boone,  to  the  faid  Part  of  the  Me(- 
fuage  belonging,  then  in  the  Occupation  of  the  faid  John^ 
and  Frances  his  Wife,  in  Prefton  aforefaid,  of  the  annual 
Rent  to  the  Lord  of  the  Manor  aforefaid  of  Sixteen- pence, 
to  the  Ufe  and  Behoof  of  the  faid  Richard^  his  Heirs  and 
Affigns,  withont  Impeachment  of  Wafle,    according   to  ' 

the  Cuftom  of  the  Manor  aforefaid  for  ever,  bhe  the  faid 
Pranceiy  then  and  there  alone  and  in  Secret  beiijg  exa-« 
mined  and  confefled  before  the  Deputy  Steward  aforefaid. 

And 
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And  which  Surrender  afterwards  at  the  Court  of  the  fiiid 
Mianor>  held  the  (aid  loth  Day  of  Augufty  in  the  33d  Year 

*  P.  147.  of  the  *  Reign  of  the  (aid  Lord  the  now  King  s^orefiiid, 
at  jB.  aforefaid,  was  prefented.     And  the  fi^id  Richard  thtn 
and  there  was  admitted  Tenant  to  the  faid  Part  of  the  faid 
'  Mefluage,  and  to  the  faid  Boone.     And  whereas  the  faid 

Richard  by  Reifon  thereof^  afterwards  had  and  claimed 
Right  and  Intereft  in  the  faid  Part  of  the  Mefliiage  and 
Boone  aforefaid,  and  the  faid  Richard  (o  having  and  claim- 
ing the  faid. Right  and  intereft  in  the  faid  Pait  of  the  Met^ 
fuage  and  Boone  aforeiaid;  the  (uld  John  afterwards,  to 
wit>  on  the  (aid  loth  Day  of  jiugufty  in  the  33d  Year  of 
the  Reign  of  the  faid  Lord  the  now  King  atbrefaid,  at 
Prtjian  aforeiaid,  in  Conflderation  that  he  the  faid  Richard^ 
at  the  fpecial  Inftance  and  Requefl  of  the  faid  John^  would 
permit  him  the  faid  John  to  occupy  and  poflefs  the  faid 
part  of  the  Meflliage  aforefaid,  and  the  Boone  aforefaid> 
until  the  firft  Day  of  May  from  that  Time  next  enfuing, 
upon  himfelf  aflumed,  and  to  the  faid  Richard  faithfully 
promtfedi  that  he  the  faid  John  Fifty  Shillings,  of  the  law- 
ful Money  of  Englandy  to  him  the  faid  Richard^  upon  the 
iaid  firft  Day  of  May  well  and  faithfully  would  pay  and 
content;  and  the  faid  Richard  in  Fad  faith,  that  he  the 
Richard,  confiding  in  the  faid  Promife  and  AfTuniption,  at 
the  faid  fpepial  Inftance  and  Requeft  of  the  faid^^^n,  did 
permit  him  the  faid  John  to  occupy  and  Pof&is  the  faid 
Part  of  the  faid  Meffu^ge,  and  the  Boone  afbrefaid,  for  the 

•d  Cooou         Term  afurefaid.     And  whereas  alfo,   the  faid  Jobn  and 
^**    Frances  his  Wife,  on  the  lOth  Day  of  Augufty  in  the  33d 
Year  aforefaid,  at  Pre/ton  aforefaid,   before  the  Deputy 
Steward  of  the  Court  of  the  Manor  of  B,  aforefaid,  had 
furrendered  into  the  Hands  of  the  then  Lord  of  the  Manor 
aforefaid,  a  certain  other  Part  of  a  MefTuage,  and  one 
other  Boone  to  the  faid  Part  of  the  MefTuage  laft  men- 
tioned belonging,    then   in  the  Occupation   of  the  faid 
John  and  Frances  his  Wife,  in  Prefton  aforefaid,  of  the 
annual  Rent  to  the  Lord  of  the  faid  Manor,  of  Sixteen 
Pence,  to  the,  Ufe  and  Behoof  of  the  faid  Richard,  his 
Heirs  and  Afligns,  without  Impeachment  of  Wafte,  ac- 
cording to  the  Cuftom  of  the  Manor  aforefaid,  for  ever« 
She  the  faid  Frances,  then  and  there,  alone,  and  in  Secret 
being  examined  and  confefTed  before  the  Deputy  Steward 
aforefaid  \  and  which  Surrender  afterwards,  to  wit,  at  the 
Court  of  the  faid  Manor,  held  the  faid  loth  Xi^y  of  Auguft^ 
in  the  33d  Year  aforefaid,  at  B*  aforefaid  was  prefented  ; 

and 
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^d  tbe  iaid  Richard  then  and  there  was  admitted  Tenant 
to  the  laid  Part  of  the  Meffuage  *  aforefaid  laft  mentioned,  *  p^  |  j^g^ 
and  to  the  faid  Boone  laft  mentioned ;  and  whereas  the  faid 
Richard  by  the  Reafon  thereof,  afterwards  bad  and  claimed 
Right  and  Intereft  in  the  faid  Part  of  the  Mefluage,  and 
Boone  aforefaid,  laft  mentioned;  and  the  faid  Richard^ 
io  having  and  claiming  the  Right  and  Intereft  in  the  faid 
Part  of  the  Mefluage  and  Boone  laft  mentioned;  the  faid 
J^bn  afterwards,  to  wit,  on  the  faid  1  oth  Day  of  Augu/iy 
in  the  33d  Year  aforefaid,  at  Prefton  aforefaid,  in  Confi- 
deration  that  he  the  faid  Richard,  at  the  fpecial  Inftance 
and  Requeft  of  the  faid  yohn,  would  permit  him  the  faid 
y»bn  to  occupy  and  poflefs  the  faid  Parcel  of  the  Mefluage, 
and  the  Boone  aforefaid  laft  mentioned,  as  long  as  the  Uid 
,JohH  (bould  pleafe;  the  faid  yohn  afterwards,  to  wit,  up- 
on the  faid  loth  Day  of  Auguft^  in  the  33d  Year  aforefaid, 
at  Prefton  aforeiaid,  upon  himfelf  afltimed,  and  to  the  faid 
,  Richardj  then  and  there  faithfully  promifed,  that  he  the  (aid 
John  (b  much  Money  as  the  faid  Richard  therefore  frooi 
the  faid  yebn  reafonably  deferved  to  have  to  the  (aid  Richard, 
when  thereto  he  fliould  be  requefted  would  well  and  faith- 
fully pay  and  content.  And  the  faid  Richard  in  Fa£b 
faith,  that  he  the  faid  Richard  confiding  in  the  Promife  and 
AfTumption  to  the  faid  Richard  laft  made  as  aforefaid,  at 
the  faid  fpecial  Inftance  and  Requeft  of  the  (aid  John  laft 
mentioned,  did  permit  him  the  faid  John  to  occupy  and 
pofiefs  the  faid  Fare  of  the  Mefluage  aforefaid,  and  the 
Boone  aforefaid  laft  mentioned,  as  long  as  the  faid  John 
would  pleafe,  to  wit  from  the  faid  loth  i>ay  of  jfugu//,  in 
the  33d  Year  aforefaid,  until  the  ift  Day  of  May  from 
.that  l*ime  next  enfuing ;  and  further  the  faid  Richard,  in 
Fad  faith,  that  he  the  faid  Richard,  therefore  from  the  faid 
Jobfiy  reafonably  deferved  to  have  one  Hundred  Shillings, ' 
of  the  lawful  Money  of  England;  neverthelefs  the  faid 
Jchn,  his  feveral  Promifes  and  AfTumptions  aforefaid  to  the 
laid  Richard  in  the  Form  aforefaid  made,  not  regarding, 
but  contriving  and  fraudulently  intending  the  fM  Richard 
in  this  Behalf,  craftily  and  fubtilly  to  deceive  and  defraud, 
the  (aid  fever^il  hums  of  Money,'  in  the  whole  amounting 
to  Seven  Pounds,  Ten  Shillings  to  the  faid  Richard,  ac- 
cording to  his  feveral  Promifes  and  Afiumptions  aforefaid, 
as  yet  hath  not  paid,  or  in  any  wife  contented ;  although 
to  do  this  the  did  John  afterwards,  to  wit,  upon  the  loth 
Day  of  June,  in  the  34th  Year  of  the  Reign  of  the  faid  ' 
Lord  the  now  King,   at  Pr$fton  aforefaid,    by  the  faid 

Richard 


•  p.  149- 
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Richard  was  requeued,  but  the  (ame  hitherto  to  him  Cb 
pay  or  *  content  altogether  hath  refufed,  and  ftill  doth 
refufe,  to  the  Damage  of  the  faid  Richard  of  20/.  and  there- 
fore he  produces  his  Suit,  &'r. 

And  the  (aid  John^  by  John  Robinfon  his  Attorney  comes 
^T)i  defends  the  Force  and  Injury,  when,  i^c.  and  as  tt> 
the  laft  Promif;:  and  AfTumption.  aforefaid,  in  the  Declara- 
tion aforefaid,  above  fpecified,  the  faid  yohn  May  faith, 
that  he  did  not  afTume  upon  himfelf  in  \lanner  and  Form 
as  the  faid  Richard  above  complains  againft  him,  and  of 
this  he  puts  himfelf  upon  the  Country,  and  the  faid  Richard 
doth  the  like.  And  as  to  the  fird  Fromife  and  AfKimp- 
tion  aforefaid,  in  the  Declaration  aforefaid  above  fpecified, 
the  faid  John  May  faith,  that  the  Matter  in  the  Declara- 
tion aforefaid,  above  fpecified,  is  not  fufficient  in  Law  to 
maintain  him  the  faid  Richard  to  have  his  Aftron  afore- 
faid againft  him  the  faid  John^  and  that  he  to  the  faid  Mat- 
ter in  the  Manner  and  Form  aforefaid  declared  hath  no 
Neceffiry,  neither  is  he  bound  by  the  Law  of  the  Land  to 
anfwer,  and  this  he  is  ready  to  verify  ;  wherefore  for 
Want  of  fufficient  Matter  in  the  faid  Declaration  ipectfied^ 
as  to  the  (aid  firft  Promife  and  Aflumption  aforefaid,  the 
faid  John  May  prays  Judgment^  and  that  the  faid  Richard 
may  be  precluded  from  having  his  Adion  aforefaid  againft 
him. 

And  the  faid  ^/V^jr^,  becaufe  that  he  abore  hath  de- 
clared fufHcient  Matter  in  Law  in  his  Declaration  afore- 
faid to  maintain  him  to  have  his  A£lion  aforefaid,  as  to 
the  firfl:  Promife  and  AfTumption  aforefeid  againft  him  the 
faid  John^  which  he  is  ready  to  verify ;  which  Matter  the 
faid  John  doth  not  deny,  nor  to  the  fame  in  any  wife  an- 
f\^'er,  but  altogether  doth  refufe  to  admit  the  verification 
thereof,  prays  Judgment  and  his  Damages  by  Occafion  of 
the  Non  performance  of  the  faid  firil  Promife  and  Aflump- 
tion, to  be  adjudged  to  him,  CS'f.  And  becao^  the  Jiif- 
tices  here  will  advife  themfelves  of  and  upon  the  Premifes, 
whereof  the  Parties  aforefaid,  above  have  put  themfelves 
upon  the  Judgment  of  the  Court  before  that  they  give  their 
Judgment  thcreupoi),  Day  is  given  to  the  Parties  afbrefsud 
here,  until  the  Morrow  of  the  Ho^  Trinity  to  hear  their 
Judgment,  bccaufe  that  the  faid  Juflices  here  thereupon^ 
not  as  yet,  l^c.  And  as  to  the  Trial  of  the  IfTue  afore- 
faid, between  the  Parties  aforefaid,  above  joined  liy  the 
Country  to  be  tried,  the  Sheriff  is  commanded  that  hecaufe 
to  come  here  at  the  faid  T,^5fm,  Twelve,  &c# 

yehnfkH 
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,  •  Johnfon  againft  May.  •  P.  150. 

ASSUMPSIT,  in  Confideration  the  Defendant  Ajumifiiii* 
having  furrcndered  a  Copyhold  EftatCy  and  a  E^ijoymeMaf 
Borne ' adinde  fpeSlan*  to  the  PlaintiiF,  which  the  i-andu«iipoom 
PlaintiflF  Ihould  permit  the  Defendant  to  enjoy  tTJj!^^ 
from  the  10th  of  Aug.  Anno  33  Regis  nunc  till  the  isid.  150,2791 
firft  of  May  next  following,  that  he  promifed  to  ^y^j,i^g 
pay  the  PlaintiflF  50J.  and  (hews,  that  he  permit- 1  Danren  29, 
ted,  and  the  Defendant  had  not  paid  the  50J.  '^'^\ 
Alfo  he  declares  upon  a  quantum  meruit  for  the  u^rdrdt  336. 
feme.     As  to  the  quantum  meruit,  the  Defe/idant  'TermRep. 
pleaded  Non  /l£umpfit ;  and  as  to  the  other  Part  '^  ' 
demurs*     The  Cafe  was  argued  in  Trin.  Term, 
when  Pemberion  was  Chief  Juftice,  and  now  again 
this  Term,  Jones  being  Ch.  Juftice.     For  the  De- 
fendant it  was  urged  that  here  is  a  Term  for  Years, 
and  a  Rent  referved,  for  which  Debt  lies  and  not 
this  Aftion ;  for  which  was  cited   i  RolL  Mr.  7. 
divers  Cafes  to  this  Purpofe ;  Cro.  Cha.  343.  Brett 
and  Read,  and  2  Lev.  20/^.  Chapman  verf.  South- 
*iXfickj  I  Sid.  279.  Norton  verf.  Grobhamhow.  1  Roll. 
Ahr.  9.  and  that  Hale  Chief- Juftice  was  always  of 
this  Opinion.     On  the  other  Side  for  the  PlaintiflF 
were  cited  Cro.  Eliz.  118.  Hunt  vtrfus  Sone,  Cro. 
Ja.  598.  Dartnall  verfus  Morgan.  Cro.  Cba.  114, 
A6lon  verfus  SifHon,  and  Manfell's  Cafe  cited  in 
Brett  and  Read's  Cafe,  Litt.  Rep.  68.  Wentworth 
verfus  Abraham.  Cro.  Eliz.  859.    Clerk  verfus  Pal- 
lady.  '  And  becaufe  this  had  been  vexata  qua/lioj 
the  Court  took  Time  to  deiiver  their  Opinions; 
and  accordingly  it  was  fo  done  by  ail  the  four  Juf- 
tices,  who  all  agreed  that  the  Aftion  lay.     For  i. 
An  exprefs  Promife  (hall  be  intended,  and  not  a 
bare  Promife  in  Ljiw  arifing  upon  the  Contraft, 
which  all  agree  will  not  lie ;  and  if  Non  Affumpfit  pl^mScSfSw* 
V  had 
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'  theSuiate,  ibr  it  was  not  a  Debt  at  the  Time  of 

Stat.  30  Car,  2.  but  after,  yj://.  5  il/^ary  3 1 .    Sed  mn 

allocatur,  for  it  was  a  Debt  before  the  Difcharge, 

and  the  Statute  difcbarges  him  of  all  Debts,  &c. 

contradled  before  the  Difcharge.  2.  The  Plea  does 

not  fet  forth  why  he  >^as  impriibned ;  and  it  maybe 

for  a  Fine  to  the  King,  or  fome  other  Thing,  which 

the  Statute  does  not  extend  to ;  for  the  Statute 

is  not  general  to  difchafge  all  Imprifonments,  let 

the  Caufes  be  what  they  will,  but  only  where  it 

was  for  the  Particulars  in  the  Aft  mentioned  ; 

and  it  was  faid,  that  the  Defendant  was  never  ac- 

•P..152.  tually  a  Prifoner,  but  obtained  a  Certificate  *  frau- 

Pica  amen^d   dulcntly.     The  Court  held  this  Exception  to  the 

^l^"""^"- Caufe  or  Matter  for  which  he  was  imprifoned 

I  Saik.50.       very  material ;  but  being  afiured  by  his  Affirma- 

piMXrfT  ^^^^  ^^^^  ^^  ^^  ^"  Prifon  the  29th  of  May^  and 
for  Debt  only,  the  Court  gave  him  1  ime  to  fatisfy 
them  herein,  intending  if  they  were  fatisfied  to 
give  him  Leave  to  amend  his  Plea.  Similis  Ma- 
teria Trin.  36.  inter  Houghton  and  Sbelcro/s.  Pod. 
150. 


Delves  agaift  Fenjhaw. 


.  CCIRE  facias  againft  the  Bail.  They  pleaded, 
thai  after  the  fecoad  Scire  facias,  and  before 
Retorn^  the  Principal  reddidit  ft  in  epccneraiion* 
Manucaptifrumy  iS  hoc  paratus  ejl  verificare.  The 
Plaintiff  demurred  and  had  Judgment,  becaufe  be 
concluded  not  with  prout  patet  per  Record^smm 


Bail  plead 

tcnc'cr,  l^e. 

9f  lot  fisratm* 

eft  verifitare, 

Poft.  31  I. 

S  Mod.  S. 

Tbh  it  Sut  a 

Cauft  affpecial 

Dtmvfrer'—hy 

tit  Britijb  Stat.'j^  QT  5  Anne  e.  X6.  and  fht  Irijh  Stai,  6  Anne  f.  lO. 


Refcws 
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Re/cous  againft  WilUams. 

ASSUMPSIT  for  20/.  had  and  received  to  hw  om  that  layt  a 
^  Ufe,  upon  Non  AJfumpJit  was^  tried  by  NifiZT^^ 
prius  before  Jones  Ch.  Jufticej  and  the  Cafe  was : «  witn<;fr. 
the  Plaintiff  and  o^e  Ball  were  to  play  a  fencing  Jxc^^pl?; 
Prize  with  feveral  Weapons,  and  the  Stakes,  be-         .        ' 
ing  10/.  apiece^  were  depoiited  in  the  Defendant's 
Hands,   the  JVinner  to  take  ajl.    The  Plaintiff 
having  won  brought  this  A&ion  againft  the  De- 
fendant, who  kept  the  Stakes.    The  Defendant 
produced  one  Bond  a  Witnel's  to  prove  that  the 
rlaiBtiff  did  not  win.  The  Plaintiff  excepted  againft 
faitn,  that  he  had  laid  a  Wager  of  loA  with  one 
hich^  that  THE  Defendant  would  win  the  Prize.  ^^*> 
To  this  it  was  anfwered,  that  Hicks  had  acknow.^/;t^^';i^ 
ledged  the  Wager  lofl^  and  had  paid  the  Money.  BaU  wuid  win. 
Whereupon  the  Plaintiff  demurred ;  and  now  the 
whole  Matter  being  returned  upon  the  Pqftea^*  it 
was  argued  by  George  Strode  for  the  Plaintiff,  that 
he  who  thus  bets  a  Wager  cannot  be  a  Witnefs 
for  the  Party  on  •  whofe  Side  he  lays.     2.  That  he  •  P.  153, 
is  not  to  be  admitted  as  Evidence,  though  he 
confefs  the  Lois  of  the  Wager,  and  a£tually  pay 
it ;  for  if  this  Trial  fliould  go  contrary  to  his  Con- 
feffion  and  Payment,  he  may  recover  his  Money 
back  again.     Jones  Chief  Juftice  held,  that  laying  urub  the  Cbuf 
a  Wager,  or  being  a  Better,  did  not  deftroy  the  7'iP'*^*f^»'» 
Teftimony  of  the  Witnefs,  but  went  only  to  theSiW586.- 
Credit  of  it.     But  the  other  three  Judges  contra :  ^"^^f'-  *9o- 
It  is  conftant  Praftice  to  fct  afide  and  not  fufferj/;^^;^f•^^• 
Bettors  to  be  Witneffes.     But  here,  for  as  much  Ojie  who  Uyt  a 
as  the  Party  hath  confeffed  the  Lofs  of  his  Wa.  %Z\ftt.,i^ 
ger,  and  paid  it,  it  ihall  be  intended  to  be  d^\y\.^  gtmai  Wafrtr  u 
paid,  and  therefore  he  ought  to  have  been  admit-  "*  ^'**;^I;r-hui 

*     ,    '  O  mit  %obo  lays  u 

ted  a  Witnefs  ;  and  becaufe  he  was  not  admitted,  H^a^er  cfier^ 
Judgment  was  given  for  the  Defendant.  ^I'/tJ^*''*^ 

%«r.  de  ceft  Cafe ;  car  ne  appicrt  que  £wd  U  Tcftmoigne  ad  confefs  mes  Huh  un 
Stnngcr ;  erg»  mihi  durum  videtur  ;  W   B. 

Part  HI.  N  HoUand 
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Holland  againft  Helwis. 

Award  to  pay  T\EBT\x^n  Obligation,  conditioned  to  perform 
'cus^^  an   Award.    The   Defendant    pleaded   no 

2  Lev.  6.  Award.  The  Plaintiff  replied,  and  fet  forth  an 
\^%^  Award,  that  in  or  at  the  Manfion  of  J.S.  in  C^. 
126.  lege-Sireet  m  Bury  the  Defendant  fliould  pay  the 

Plaintiff  fo  much.  The  Defendant  demurred, 
and  Judgment  was  given  for  the  Plaintiff ;  for  al- 
though J.  S.  he  z,  Stranger,  the  Word(  being 
only  to  pay  in  or  at  the  Houfey  ISc.  he  may  go  to 
the  Door  of  the  Houfe,  and  there  pay  it  without 
being  a  Trefpaffer,  if  he  cannot  prevail  upon 
J.  &  to  give  him  leave  to  pay  the  Maney  in  the 
Houfe. 


Eailer 


*  Eafter  Term,  *  p-  »54. 

( 
IN  THE 

THIRTY-SIXTH  YEAR  OF   THE   RElGN 

OF 

CHARLES  II. 


Itt  the  Cotfimon  Pleais. 


Beely  againft  Farrjf. 

f^OFENANTi  arid  declares   of  a  Leafc  inade  Tenant  fiv 

by  him  to  the  Defendant,  November  i .  29  C^r.  ^^SfeforPart 
2.  for  fi±teeti  Years  ;  and  that  the  J)efendant  co-  of  the  Term 
tenanted  not  to  build  upon  a  certain  Parcel  of  "^^^"^ 
the   Groiind  demifed  to  him;    and  ailigns  for  his  Reverfion ; 
Breach  his  Building  upon  the  faid  Parcel.    The  ^^^u  ^, 
Defendant  pleads,  that  the  Plaintiff  was  pofleffed  to^die^nn^* 
by  Virtue  of  a  Term  for  more  than  thirty  Years,  ^r  remain  with 
made  to  him  by  the  Mayor  and  Comtnonalty  of   *   ™"  °  * 
Londoriy   and  being  fo  poifeffed  demifed  to  the 
Defendant ;  and  that  after,  but  before  the  Breach 
affigned,    the  Plaintiff  granted  the  Reverfion  to 
S.  to  which  Grant  he  the  Defendant  attorned : 
iereupon  the  Plaintiff  demurred  generally  ^  .and 
the  Points  intended  were,  i.  Whether  the  Cove- 
nant pais  by  the  Grant  of  the  Reverfion  to  the 

N  2  Grantee  : 
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Grantee ;  for  then  the  Adion  will  not  h'e  for  the 
Gnmtor,  in  whofc  Name  it  is  Jbrought  ?  ^  or  whe- 
ther the  Covenant  remain  not  with  the  Affignor, 
and  a  Right  of  Adion  to  fue  thereupon  only  pafles 
to  the  Grantee  by  Aflignment,  by  Virtue  of  the 
31HCB.8.       Statute  of  Hen.  8.  which  is  only  in  the  Affirma- 

irimtthc  aoth'  tiv^j  fii^'  ^^^  ^^  Grantee  (hall  have  an  Adion 
Charles  the  ift.  upon  th£  Covenauts  ;  for  if  fo,  an  Adion  may  be 
scff.  a.  c.  4-     brought  either  by  the  Affignor  with  whom  the 
Covenant  remains »  dr  by  the  Afltghee,  to  whom 
,  an  Adion  is  given  by  the  Statute  ?  But  that  both 
could  not,  was  agreed ;  for  a  Recovery  by  one 
ihall  bar  the  other,  and  the  Aifignee  fhatl  not  be 
iwice  charged  :  And  it  was  iaid,  that  this  being 
an  exprefs  Covenant,  the  Party,'  to  whom  it  is 
*  P.  '55*  made,  *  may  fue  thereupon  after  Affignment,  as 
Batchelor  and  Gage*%  Cafe,  Cro.  Car.  188.  and  Mid^ 
dlemore  and  Gooda/e*s  Cafe,  Cro.  Car.  503.  2.  Whe- 
ther this  Covenant  he  not   transferred  wi(h  the 
Land  by  the  Affignment  at  Common  Law,  as  ap- 
purtenant to  the  Eftate,  it  being  a  Covenant  con- 
cerning the  Eftate ;  and  for  this  was  cited  a  Cafe 
between  Harper  and  Burroughs^  Mich,  39  Car.  a. 
2  Lev.  206.  where  in  Covenant  for  Non-payment 
of  Rent  in  the  Name  of  the  Grantee  the  Court 
would  intend  the  A£Uon  brouglit  Upon  the  redden* 
dum,  which  is  a  Covenant  ia  Law,  and  by  the 
Grant  pafles  with  the  Eftate  to   the  Grantee  at 
Common  Law ;  and  it  was  faid  that  it  would  be 
inconvenient  if  fuch  a  Covenant  remained  in  the 
Grantor  after  Affignment,  for  then  after  Affign- 
ment he  may  relcafe  it,  as  it  was  done  in  Middk^ 
more  and  Gooda!e\  Cafe.     For  the  Defendant  it 
was  faid,  that  though  the  Words  of  the  Statute 
of  Heju   8.  arc  affirmative  only,  that  the  Grantee 
ihali  have  an  Adion  upon  the  Covenant,  yet  this 
in'Ueafon  ought  to  imply  a  Negaiive^  that  the 
Grantor  &ail  not  have  za  Adiou  (bereupoa  >  and 

not 
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not  to  fubje£l  the  Leifee  to  two  Aftiona  by  the  Af- 
figoment.  But  the  Court  delivered  no  Opinion  ThcAffigomtm 
as  to  tbefe  Poiota,  becaufe  the  Alignment  of  the  of  the  ReveHtoo 
Rcvcrfion  being  not  pleaded  to  be  by  Deed,  it  was  ^^oWK 
void  far  that  Reafon,  notwithftanding  the  Attorn-  held  Toid  not-  -' 
fkent.  For  this  Reafon  Judgment  was  given  for  j|!^^^t^ 
the  Plaintiflf  without  regard  to  the  other  Matters.  Com.  Dig. 

Pleader. 
a  V  a.   a  W.  14.   6  Vhier  39a.  Poft,  aoj; 

^v0re  dghn.^^F^r  mttrm/or  Temri  m^y  ht  trtatti  and  affigmd  hy  iVrithg  wiibovt  Deeds,f^ 
Vldt  ibt  SMuU  pf  FraudM  mmi  Perjnriet^  ond  a  Wilfon  a^,  49,  ami  may  hi  fo  fUadtd^ 
3  Vln€r*X^^»     6  Cokt  39 — and  in  Cr:  El.  373,  436.  per  Pofbam  C,  J,      Tbtrt  if  a  Sf* 

fofxnce  cohere  a  Covmant  is  annexed  to  a  Thing  nvbicb  of  its  Nainre  cunnoi  paft  at  the  firfi 
mkiota  Deed^  sndtnbere  moi.     For  in  tbt  Jirjl  Cafe  tbe  Affile  fvgbtU  it  in  iy  Deed,  bni 

jtat  in  thefunnd.  ■    ■  Bed  ^luere, , 
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The   Mayor    aud    Commonalty  of   Linn   Regis 

againft  Taylor. 

Nnrfilk^ }  ^AMES  Taykr^  late  of  Ltnn'Regis  in  the  Dedantion; 
ta  wit.  3  J  County  aforefaid,  Labourer,  J^hn  Jutian^  ^°  ^^^^ 
late  of  LinH'Bjgiiy  in  the  County  aforefaiil,  Labourcrjj^t^unt  i^ 
Robert  Pynmr^  late  of  Linn^Regiiy  in  the  County  afore- 
faid. Labourer,^  John  fVUfon^  late  of  Linn-Regis^  in  the 
County  aforefaid.  Labourer,  and  Ezikiel  Goddard^  late 
of  Linn-Rfgisy  in  the  County  aforefaid,  Grocer,  were 
atuched  ro  anfwer  the  M^yor  and  BurgefTes  of  Linn^Re* 
gisf  commonly  called  King's  Linn,  in  the  County  afore* 
£iid,  pfaPIea  wherefore  with  Force  and  Arms,  theClofc 
of  them  the  fatd  Mayor  and  Burgefles  at  Linn^Regis  they 
broke,  and  dug  in  their  Soil  there,  and  the  Gravel  caft 
thereout  to  the  Value  of  forty  ShillingSf  took  and  carried 
away,  and  other  Wrongs  to  them  did,  to  the  great  Da« 
mage  of  the  faid  Mayor  and  BurgefTes,  and  againft  the 
Peace  of  the  Lord  tbe  now  King,  ^r.  And  whereupon 
they  the  iaid  Mayor  and  Burgefles,  by  Charles  Turner  and 
Edward  Rolfe  their  Attornies,  complain  that  the  faid  Johni 
Gtergey  Rsierty  John  and  Ezekiely  on  the  iOth  Day  of 
Afrtl^  in  tbe  34th  Year  of  the  Reign  of  the  Lord  the  now 

King, 
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'  King,  with  Force  and  Arms,  &rr.  the  Qofe  of  them  ti)c 

faid   Mayor  and  BurgeflTes,   to  wit,  one  Piece  of  Land 

called  the  Shoar^  abutting  towards  the  Weft  upon  the 

«  great  River  called  Linn  Haveni  at  Linn^Rsgis  broke,  and 

in  their  Soil,  to  wit,  ten  Perches  of  Earth  there  dug,  and 

the  Gravel  caft 'thereout,  to  wit,  f^xty  Tons  of  their  Gn^- 

vel,  to  the  Value  of  twenty  Shilljngs,  took  and  carrjed 

away ;  arid  alfo  that  the  faid  yohn^  George^  Roberty  y^hn^ 

dnd  Ezekiel^  on  thie  lOth  Day  of  'May^  in  the  34.th  Year 

of  the  Reign  of  the  Lord  the  now  King  aforefaid,  with 

!Force  and  Arms,  i^c,  the  (aid  Clofe  of  the  laid  Mayor  and 

Burgefles,  at  Linn^ Regis  aforefaid  broke,  and  in  other  Soil, 

to  wit,  other  ten  Perches  of  their  Earth  there  dug,  and  the 

Gravel   caft  thereout,  to  wit,  other  fixty  Tons  of  their 

Gravel,  to  the  Value  of  other  twenty  Shillings,  took  and 

carried  away,  and  other  Wrongs,  {Jff.  to  the  great  Da- 

hiage,  ^c.  and  againft  the  Peace,  ^r.    whereupon  they 

fay  that  they  are  prejudiced  and  have  fuftained  Damage  to  - 

the  Value  of  one  hundred  Shillings,  and  therefore  they 

produce  their  Suit,  b^c,  ^c, 

•  P.  157.        *  Arid  the  faid  John  Taylor^  George  Julian^  Robert  Pyn-^ 

pica.  ^^y  John  Wilfonj  and  Ezekiel  Goddardy  by  George  Wi^ 

NotGaiity,  as  their  Attorney,  come  and  defend  the  Force  and  Injury, 

^^AK  ^*^"      when,  ^c.     And  as  to  the  coming  with  Force  and  Arms; 

As  to  the  Rcfi-  '^X  ^^^  ^^^  *''®  "^'  g^i'ty  thereof,  and  of  this  they  put 

due  the  Defoi.  thiiemfeives  upon  the  Country  \  and  as  to  the  Refidue  of  the 

danti  juftify      Treipafs  aforefaid,  above  fu{5pofed  to  be  committed,  they 

to  tekc*BaUaft"'  *^  ^^"^  7^*"'  George,  Robert^  John  and  Ezekiel  fay,  that 
*  *  '  the  faid  Mayor  and  Burgefles,  ought  not  to  have  theif  Ac- 
tion aforefaid  againft  them,  becaufe  they  fay  that  the  Bo^ 
rough  of  Linn  Regis  aforefaid  is,  and  from  the  Time 
whereof  the  Memory  of  Man  is  not  to  the  contrary,  hath 
been  an  antient  Borough,  and  that  the  Mayor  and  Bur- 
gefles of  Linn-Regis  aforefaid,-  for  all  that  Time  were  and 
as  yet  are  one  Body  Corporate,  and  that  within  the  faid 
Borough  of  •  Linn-Regis  for  the  whole  Time  aforefaid^ 
there  were  and  now  are,  fundry  Inhabitants  and  Freemen 
of  the  faid  Borough,  who^  were  as  well  Proprietors  as  Maf- 
ters  of  Ships,  and  that  the  faid  Place  called  the  SbooTj  ir 
which  the  Trefpafs  aforefaid,  is  fuppofed  tp'  be  committed, 
IS  and  for  the  whole  Time  aforefaid,  was  a  Common 
Place  within  the  faid  Borough,  and  ^thin  the  Haven, 
within  the  Flux  and  Reflux  of  the  Sea  there,  and  where 
for  the  whole  Time  aforefaid,  Ballaft  for  the  neceflary  Ufe 
of  the  Ships  coming  there  hath  been  ufed  to  be  dug  up  and 

taken, 
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tfkcDf  and  diat  bv  the  iiggmg  up,  taking  and  carrying 
away  of  the  Ballalt  afbreraiaT  from  the  Place  aforefaid,  the 
faid  Port  is  preferved  and  rendered  more  navigable  and 
convenient  for  the  Reception  and  Approach  of  Ships  there. 
And  chey  the  faid,  John^  George^  RobirtyJ^bn  2ndEzeiiel  fur- 
ther (ay,  that  within  the  ^id  Borough  there  is,  and  is  had, 
.and  from  the  Time  whereof  the  Memory  of  Man  is  not  to 
the  contrary,  there  was  and  ^as  had,    a  certain  Cuftom 
there  ufed  and  approved,  to  wit,  ^at  every  Freeman  of 
the  faid  Borough,  and  being  Proprietor  or  Mafter  of  any 
Ship  or  VefTel,  being  or  floating  in  the  laid  Port,  by  him- 
fetf  or  his  Servants,  for  the  whole  Time  aforefaid,  from 
Time  to  Time,  and  at  all  Times  hath  been  ufed  and  ac* 
cuftomed  to  have,  dig  and  take  In  the  faid  Place  in  which, 
&r.  fo  much  Ballaft  as  hath  been  neceflary  for  ballafting 
liis  Ship  or  Veflel  fo  as  aforefaid  being  or  floating  in  the 
Port  aforefaid,  and  the  Ballaft  fo  for  the  Ufe  afore(S(||  due 
up  and  taken  into  fuch  Ship  for  the  ballafting  of  the  faiq 
Ship  to  carry  away,  without  paying  any  Thing  therefore 
to  the  faid  Mayor  and  Burgefles ;  and  they  the  f^d  Jobn^ 
Georgfy  Rcbertj  John  and  EzekUl  •  further  fay,  that  thj  t  P,  158, 
*  (aid  Ezikiel  Goddard^  long  before  the  faid  Times  in  whicb| 
&r.  and  alfo  at  the  fsud  feveral  Times  in  which,  &rr.  and 
always  afterwards  hitherto  was,  and  as  yet  is  a  Freeman 
of  the  Borough  of  Linn^Rigts  aforefaid,  and  Proprietor  of 
a  certaih  Ship  called  the  ExpeSiatioriy  in  the  faid  Port  of 
Linn  Regis  at  the  (aid  feveral  Times  in  which,  fcTf.  being 
and  wanting  Ballaft ;  whereupon  he  the  faid  Ezekiel  God^ 
dard  being  as  aforefaid  a  Freeman  of  the  faid  Borough  in 
his  own  proper  Right,  and  the  faid  John^  George^  Robert 
and  yohn%  as  the  Servants  of  the  faid  Ezekiel^  and  by  his 
Command  at  the  faid  feveral  Times  in  which,  Cffr.  into  the 
faid  Place  in  which,  l^c,  entered,  and  in  the  Soil  there  for 
Ballaft,  for  the  necefTary  ballafting  of  the  Ship  of  the  faid 
Ezekiel  aforefaid  dug,  and  the  Gravel  aforefaid  caft  there- 
out being  Ballaft,  took,  and  in  the  Ship  aforefaid,  for  the 
neceflary  ballafting  thereof  carried  away,  as  they  lawfully 
mighty    which  are  the  fame  Trefpafs  whereof  the  faid 
Mayor  and  BurgefTes  above  now  complain;  and  this  they 
,are  ready  to  verify :  wherefore  they  pray  Judgment,  if  the 
faid  Mayor  ^and  BurgeiTes  ought  to  have  their  Adion  afore- 
faid againft  them,  ^r. 

And  the  faid  Mavor  and  BurgefTes  fay  that  they  by  anyRepUcatioQ. 
Thing  before  alledged^  ought  not  to  be  precluded  from  A  Grant  of  th6 
having  their  Aftion  afQre(aid :  becaufe  they  fay  that  the^^*,*"^5?5^ 


PhUip  and 
QueflD  Mary, 
under  which 
the  Mayor,  t5*« 
permitted  Free- 
men to  cake 
fiallaft. 


Demurrw. 


•  P.  159- 


»  »  ■         • 

taft^r^  ^S  Cbdrks  If. 

&id  Pkee  in  whicta  the'f  rdpafs  aforefaid  !s  alledged  to  have 
Seen  con^mitted^  '\%  and  from  the  Time  wh^eof  the  Me- 
mory of  Man  is  not  to  the  contrary,  hath  been  Parcel  of . 
the  Manor  of  Linn-Regis^  commonly  called  King^s^Linn^ 
and  that  the  Lord  Philip  and  the  Lady  Maryy  late  King 
and  Queen  oi  England^  in  the  Right  of  the  faidQueeni 
long  before  the  faid  fcveral  Times  in  which,  l^c,  wer6 
feized  oF  the  Martor  aforefaid,  In  their  Dfemefne  as  of 
)^ee,  and  fd  bein^  feifed  thereof,  the  faid  King  and  Queeij 
by  their  Letters  Patent  under  their  Great  Seafof  Englandy 
bearing  Date  at  Tf^e/lminfier^  the  id  Day  of  OQaher^  in  the 
4th  Year  of  their  Reign,  for  the  Confideration  in  the  faid 
Letters  Patent  fpecified,  for  themfclves  and  the  Heirs  of 
the  faid  Queen,  gave  and  granted  amopg  other  Things  to 
the  faid  Mayor  and  Burgefles,  and  to  their  'Succeffbr<, 
the  Manor  aforefaid,  with  the  Appurtenances  to  have,  hold, 
aiid  enjoy  the  Manor  aforefaid,  with  the  Appurtenances,  to 
the  faij  Mayor  and  BurgefTes  and  their  Succeffors  for  ever  j 
as  by  the  laid  Letters  Patent  produced  here  in  Court^ 
among  other  Things  more  fully  appeareth ;  by  Virtue  of 
Hvhich  Grant,  they  the  faid  Mayor  and  Burgefles,  long 
before  the  faid  fcveral  Times  *  in  which,  Ifc.  and  alfo  at 
the  faid  fcveral  Times  in  which,  \^c.  were  and  as  yet  arc 
feifed  of  the  Manor  aforefaid,  with  the  Appurtenances, 
whereof  the  faid  Place,  in  which, _tff.  (b  as  aforefaid  was 
and  is  Parcel,  in  their  Demefne  as  of  Fee;  and  that  they 
the  faid  Mayor  and  BurgefTcs  foas  aforefaid,  of  the  Manor 
aforeiaid,  with  (he  Appurtenances,-  whereof  the  faid  Place 
in  which,  ^c,  was  and  is  Parcel  as  aforefaid,  being  feifed, 
Ihey  the  faid'  Mayor  and  Burgefles  at  fundry  Times  after 
the  Grant  aforeiaid,  fo  as  aforefaid  made,  perniitted  and 
jTufFcred  fundry  Freemen  of  the*  Borough  aforefaid  to  dig 
up  and  take  Ballaft  in  the  faid  Pirxe  in  which,  tfc,  for  the 
heceflary  ballafting  of  their  ShFps  being  in  the  Port  of  ■ 
Linn-Regii  aforefaid ;  and  this  they  are  ready  to  verify : 
wherefore  they  pray  Judgment,  and  their  Damages  to  be 
adjudged  to  them,  ^^.  '     *" 

A  lid  the  faid  John^  George^  Robert.^  ^jahn  and  Ezekiel  (lyy 
that  the  faid  Pl*a  of  the  (aid  Mayor  and  Burgefles  of  the  Bo- 
rough of  Linn- Regis  aforefaid,  above  by  replying  p]eade4» 
and  the  Matter  in  the  fame  contained,  ar^  not  fufficient  iii 
Law  to  niaintaip  them  the  faid  Mayor  and  Burgefles  of  the 
Borough  o(LiAn^ Regis  aforefaid,  tb  have  their  Adion 
aforefaid,  againft  them  the  faid  johny  Georgty  R^bert^  John 
and  Extiidy  and  that  they  to  the  faid  Plea  in  the  Manner 

■■••••••      -and 
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;ukI  Fonp  afereraid  pleaded  have  no  NeceiSty,  neither  are 
they  bound  by  the  Law  of  the  Land  to  anfwer;  and  this 
they  are  ready  to  verify :  wherefore  for  Want  of  a  fufficient 
Plea  of  the  Mayor  and  Bureefles  of  Linn^Rigis  aforefaid^ 
in  this  Behalf,  the  faid  John^  George^  Robirt^  John  and 
E^ikiel  as  before  pray  Judgment,  and  that  the  faid  Mayor 
and  Burgefles  of  the  Borough  of  Linn-Rtgis  afore&id,  may  be 
precluded  from  having  their  Adion  aforelaid  againft  them, 
the  {aid  Johny  Gcorgty  Robert^  John  and  Ezekiel^  &c. 

And  the  faid  Mayor  and  BurgefTes,  becaufe  that  they  ]oii 
above  have  alledged  fufficient  Matter  in  Law  in  their  Plea 
afore&id,  above  by  replying  pleaded,  to  maintain  them  to 
hav(  their  AAion  aforefaid  againft  themi  the  (aid  Jobiiy  , 
Gi9rgij  Rabettj  y$hn  and  Ezikiily  which  they  the  faid 
Mayor  and  Burgefles  are  ready  to  verify ;  which  Matter 
they  the  faid  yohriy  Giorge^  Robert  John  and  Ezekiel  do  not 
deny,  nor  to  the  fame  in  any  wife  anfwer,  but  altogether 
refufe  to  admit  the  Verification  thereof^  as  before  pnnr 
Judgment  and  their  Damages  by  Occafion  of  the  Trefpats 
aforefaid,  to  be  adjudged  to  them,  tfr.  And  becaufe  the  Coatiiioasce. 
Juftices  here  will  advife  themfelves  of  and  upon  thePre- 
jmifes,  whereof  the  Parties  afore&id,  have  put  themfelves 
*  upon  the  Judgment  of  the  Court  before  they  give  their  •  p,  jgQ, 
Judgment  thereupon,  Dayj's  given  to  the  Parties  aforefaid 
here,  until  from  the  Day  of  Eafter  in  fifteen  Days,  to  hear 
thaiir  Judgment  thereupon,  becaufe  that  the  faid  Juftices 
here  thereupon  not  as  yet,  ^c* 

Mayor  and  Commonalty  of  Linn-Regis  againft    \ 

Tayior.  ^ 

I 

cfRESPASS  for  entering  their  Clofe  called  theCnft««fcr' 

'JL      e*i  ir        !•       •  11"  •  Freemen  md 

Sboer^  and  for  digging  and  taking  and  carry-  proprietors  of 
ing  away  rheir  Gravel  there  :  The  Defendants  j"*- SJ^^. 
tify  for  that  Linn-Regis  is  an  antient  Borough,  though  STccv- 
Time  put  of  Mind,  &?r.  incorporated  by  the  Name  po»«'o«>' 
of  Mayor  and  Burgefles  ;  and  that  there  has  been  po"*  ^^  ^^^ 
Time  out  of  Mind,  &c.  divers  Freemen  and  iPro-415. 
prietors  of  Ships  there,  and  a  Cuftom  for  every  ^^J!^*;^ 
Freeman  and  Proprietor  of  a  Ship  to  dig  Gravel  Fanfluw. 
in  the  Place  where,  being  a  Common  Shoar,  for^^^^  ^*P" 

the 


the  B^llsift  of  their  Ships,  and  thereby  the  Shoar 
and  the  Port  have  been  meliorated ;  and  th^t  the 
^Defendant,  being  a  Freeman  and  Proprietor  of  a 
Ship  did  dig  the  Gravel,  and  therewith  ballafted 
his  Ship:  The  Plaintiff  replies,  that  the  Place 
vrhere  is,  and  Time  out  of  Mind  had  been.  Par- 
cel of  the  Manor  of  Linn^Regis^  whereof  King 
Philip  and  Queen  Mary  being  feifed  granted  it  to 
the  Mayor  and  Burgeffes ;  iince  which  they  have 
at  their  Pleafure  permitted  divers  Freemen  and 
Proprietors  of  Ships  to  dig  Gravel  there  for  bal- 
lafting  of  their  Ships.  To  which  the  Defendant 
demurs  :  and  now  it  was  argued,  That  the  Cuf- 
torn  is  laid  in  Freemen  and  Proprietors,  who  not 
being  a  Corporation,  or  Members  thereof,  nor 
Ferfons  of  perpetual  Exiftence,  the  Cuftom  can- 
not be  good,  as  the  Cafe  in  Dyer  of  IJlebrewer*^ 
Park  J  a  Prefcription  in  Keepert  for  Life  is  not; 
and  fo  6  Co.  Gatewartt^  Cafe,  for  Inhabitants  to 
have  Common.  But  by  the  whole  Court  the 
Cuflom  here  is  good,  it  being  for  the  Maintenance 
pf  Navigation,  and  fo  pro  bono  publico ;    and  a 

Cttftom,  what  I  Cuftpm  js  Lfx  loci^  and  inherent  in  the  Soil  whereto 
it  is  fixed  for  the  Service  of  every  one  that  isqaa- 

preTcriptiqn,     lified  to  ufe  it ;  whereas  Prefcription  is  (fixed)  in 

what?  ijje  Perfon,  and  therefore  ought  always  to  be  laid 

in  Perfons  or  Eftates  of  perpetual  Exiftence;  but 
it  is  otherwife  of  Cufton^s,  as  the  Cuflom  for  Fifh- 
ermen  to  dry  their  Nets  on  another's  Soil,  and  the 
Cuftom  of  the  Hundred  pf  If^ickfworth  in  Derby- 
Jhircy  to  dig  for  Lead  in  another'$  Soil  fo  far  as 
the  Party  can  throw  his  Mattock;  whereupon 

Agai„jif         Judgment  was  given /(?r  the  Plaintiff. 

DoDg.  126. 
Note  (9) 


Hilary 
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•  Hilary,  35  &  36  Charles  II.  ^P.  161. 

Seal  againfl:  Crowe. 

fVorce/lery  7  *^OHN  CROfTE  late  of  Bromfgrove  in  the  BeclarktioD  io 

to  wit.  *  5  J  County  aforefaid  Yeoman,  otherwife  called  ^c^  »!»o  » 
John  Crow  of  Bron^grove  in  the  County  of  Worcejier  Yeo-  ^^"'"«  ^"«^ 
man,  was  fummoned  to  anfwer  William  Seal  of  a  Plea  that 
he  render  to  him  Forty  Pounds  which  he  owes  to  bim  and 
nnjuftly  detains,  feff.  And  whereupon  the  faid  fVilliam  by 
John  Harris  his  Attorney  faith,  that  whereas  the  faid  John 
Crowey  on  the  23d  Day  of  January^  in  the  34th  Year  of 
the  Reign  of  the  Lord  the  now  King,  at  Brmfgrove  in  the 
Couilty  aforefaid,  by  his  certain  Writing  obligatory  had 
granted  that  he  was  holderi  to  the  faid  IvtlKam  Seal  in  the 
&id  Forty  Pounds,  to  be  paid  to  the  faid  William  when  he 
fhould  be  thereto  requefted,  neverthelefs  the  faid  John 
Crowe  although  oftentimes  requefted  the  faid  Forty  Pounds 
to  the  faid  trtUiam  bath  not  yet  paid,  but  the  fame  to  him 
hitherto  to  pay  hath  refiifed  and  ftill  doth  refufe,  whereupon 
he  faith  that  he  is  prejudiced  and  hath  fuftained  Damage  to 
the  Value  of  Twenty  Pounds,  and  therefore  he  produces 
his  Suit,  ^c.  and  produces  here  in  Court  the  Writing 
aforefaid^  which  teftlfies  the  Debt  aforefaid,  in  the  Form 
aforefaid,  the  Date  6f  which  is  the  Day  and  Year  aforefaid. 

And  the  faid  John  Crowe  by  William  Bell  his  Attorney  PIcjl^ 
comes  and  defends  the  Force  and  Injury  when,  Uc.     And 
prays  Oyer  of  (btfWriting  aforefaid  and  it  is  read  to  him,  Oyer  of  the 
effc.  alfo  he  praj^  Oyer  of  the  Condition  of  the  faid  Writ-  ^^"^^J"^  "^ 
ing,  and  it  is  rttad  to  him  tn  thefe  Words : — ^The  Condition    *    °°  *"""* 
of  this  Obligation  is  fucb,  that  if  the  above-bounden  %ifrii  That  the  De- 
Oowej  his  Heirs  and  every  of  them,  for  his  and  their  Parts  fcD<**nt  pcr- 
apd  Behalfs,  fliall  and  do  in  all  Things  well  and  trulv  ftand  u™!^* 
to,  abide,  obferve  and  perform,  fulfil  and  keep  the  Award,  Umpirage. 
Order,  Rule,  Judgment  and  final  Determination  of  Oba- 
diah  Orfordy  of  Bromfgrove  aforefaid,  Gent,   and  Thomas 
Holliocke  of  Redditchy  in  the  faid  Pariih  of  Tardebigg^  Gent. 
Arbitrators  indiiF(irently  eledled  and  chofen  as  well  on  the 
Part  attd  Behalf  •  of  the  above-bounden  John  Crowe^  as  *  P.  1 62. 

on 


Eqfier,  ^6  Charles  II. 

on  the  Part  and  Behalf  of  the  above-bounden  f/^Biam  Seal^ 
to  arbitrate,  award,  order,  judge,  and  finally  determine  of, 
in,  and  upon  all  and  all  Manner  of  AAion  and  A<%on$, 
Caufe  and  Caufes  of  A£lion,  Suits,  Bonds,  Bills,  Quar* 
rels.  Variances,  Trefpaflfes,  Batteries,  Dues,  Debts,  Rec- 
konings, Accounts  and  Demands  whatfoever,  at  any  Time 
heretofore  had,  moved,  committed  and  depending  between 
the  faid  Parties,  or  either  of  them,  fo  as  the  (aid  Arbitrators 
60  make  and  declare  their  Award  in  the  Premtiles  on  this 
Side,  or  before  the  1 0th  Day  of  Fihruary  nextenfuing 
•the  Date  hereof^  and  if  the  faid  Arbitrators  cannot  agree, 
nor  any  Award  (hall  make  in  the  PreotilTes,  then  if  the  fi|id 
above-bounden  John  Crowe^  his  Heirs,  Executors  and  Ad- 
cniniftrators,  and  every  of  them,  do.welt  and  truly  ftand 
to,  perform,  abide,  fulfil  and  keep  the  Awards  Umpirage 
and  final  Determination  of  William  Smitby  of  BoreJUju  in 
the  Parifh  oi  jtlUchurchy  in  the  County  aferefaid^  Gent» 
an  Umpire  indifferently  elected  and  chofen  bv  the  mutual 
Confent  of  both  Parties,  to  arbitrate,  awaro  and  ftfinally 
de^rmine  of,  in  and  upon  all  and  all  Manner  of  Anions, 
Suits,  Bonds,  Bills,  Quarrels,  Differences,  TrefpafTes, 
Batteries,  Dues,  Debts,  Reckonings,  Accounts  and  De- 
mands whatfoever,  at  any  Time  heretofore  had,  moved, 
fiirred  or  depending  between  the  faid  Parties,  or  either  oJF 
them,  ib  as  the  faid  Umpire  do  make  or  declare  his.  Award 
in  the  PremiiTes  on  this  Side,  or  before  the  iSth  Day  of 
February  next  enfuing  the  Date  hereof.  That  then  this 
prcfent  Obligation  to  be  void,  and  of  none  EfFe^,  or  elfe 
to  fland  and  abide  in  full  Force  and  Virtue.  Which  being 
read  and  heard  the  faid  John  Crewe  faith,  that  the  (aid  /5^- 
liam  Seal  ought  not  to  have  his  Adlion  aforefaid  againft 
him,  becaufc  he  faith  that  the  Arbitrators  aforeiaid  in  the 
Condition  aforefaid.  mentioned  after  the  making  of  the 
Writing  obligatory  aforefaid,  and  upon  or  before  the  faid 
loth  Day  of  February  in  the  Condition  aforefaid  above 
fpecified  did  not  make  any  Award,  Order,  Rule,  Judg- 
ment or  final  Determination  between  die  faid  'John'tjmiM 
and  the  faid  JVilliam  Sealy  of  and  upon  the  Premifes  in  the 
Condition  aforefaid  above  fpecified,  according  to  the  Form 
and  £ffe&  of  that  Condition ;  and  the  faid  John  further 
(aith  that  the  (aid  William  Smith  the  Umpire  in  the  Condi- 
•  P.  16 1*  tion  aforefaid  •  fpecified,  and  before  the  faid  1 8th  Day  of 
February  in  the  faid  Cojidition  mentioned,  to  wit,  upon 
the  1 6th  Day  of  Februaryy  in  the  35th  Year  of  the  Reign 
of  the  Lord  the  now  King,  at  Bromfgrove  aforefaid,  took 

upon 
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upon  bim&lf  die  Burthen. of  the  Umpirage  aforelkul)  and 
there  did  arbitrate)  order  and  adjudge  between  the  Parties 
aforefaid,  of  and  upon  the  Premifles  in  the  Condition  afore- 
(aid  fpecified,  to  wit,  that  the  faid  John  Crowe^  his  Execu- 
tors, Adminiftrators  or  Affigns  fhould  pay  to  the.faid  IVil- 
Earn  Seal,  his  Executors,  Adminiftrators  or  Affigns,  the 
Sum  of  12/.  101.  of  the  good  and  lawful  Money  of  Euj;^ 
kmdj  upon  or  before  the  13th  Day  of  March  then  next 
enfuinji ;  and  the  faid  John  Qrowi  in  VzSt  (aiih  that  the  laid 
y^hn  urcwi  after  the  making  of  the  Umpirage  afbrefaid,  to 
wit,  upon  the  (aid  13th  Day  of  Mercb^  in  the  Umpirage 
aforesaid  mentioned,  at  Bromfgrpve  aforefaid,  offered  to  the 
faid  ff^IliamSeal  the  faid  12/.  lOi.  which  the  faid  tyUUam 
Seal  from  the  (aid  John  then  and  there  refufed  to  receive, 
and  this  he  is  ready  to  verify;  wherefore  he  prays  Judgment 
if  the  faid  fViUiam  Seal  ought  to  have  his  Adion  aforefaid 
againft  him,  (5fr. 

J?.  Byrche* 

And  the  laid  JFilliam  faith  that  he  by  any  Thing  by  the  Replication, 
laid  John  Crowe  above  in  pleading  alledged  ought  not  to  be  ^'^^^ J^Vj* 
prcclodcd  from  having  his  Aftion  aforcurd  againft  him  the  J^jj!^'^  ^ 
(aid  J^tj  betaufe  he  faith  that  wdl  and  true  it  is  that  theyw/^  aUDif' 
laid  fPViiam  Smith  did  arbitrate,  order  and  adjudge  that  thefirefuet, 
(aid  John  Crowes  hit  Executors,  Adminiftrators  or  Affigns 
Oiouid  paj  to  the  faid  ffllJiam  Seal,  his  Executors,  Admi- 
niftrators or  Affigns  the  Sum  of  12/.  10s.  of  the  good  and 
lawful  Money  of  England,  upon  or  before  the  1 3th  Day  of 
March  then^next  enfiiing,  in  full  Satisfadion  of  all  Differ-   - 
ences  between  the  faid  JfllUam  Seal  and  the  faid  John 
Oowej  but  the  faid  IVilliam  Seal  further  faith  that  the  faid  That  tbtDefw 
John  Crowe  did  not  offer  to  the  fkid  fVilliam  Seal  the  faid  'j^^^^'t^ 
liL  los,  in  the  Manner  and  Form  as  he  the  faid  John  above  ^^*^^^^  aU^J! 
by  pleading  hath  alledged,  and  he  prays  that  this  may  be  And  Ifliie 
.  enq^uired  of  by  the  Country,  l^c.  isfc.  tendered. 

Fr,  Pemberton. 

*  And  tllc  faid  John  faith,  that  the  faid  Plea  of  the  faid  Dcnmrrer. 
JFittiamSeal  above  by  replying  pleaded,  and  the  Matter  in  ^  F«  164. 
fame  contained  are  not  fufficient  in  Law  to  maintain  the 
£ud  William  to  have  his  Ad^ion  aforefaid  againft  him,  and 
that  he  to  the  faid  Plea  in  the  Manner  and  Form  aforefaid 
pleaded  hath  no  Neceffity,  neither  is  he  bound  by  the  LJiw 
of  the  Land  to  anfwer,  and  this  he  is  ready  to  verify; 
whcrrforc  for  Want  of  a  fufficient  Replication  of  the  faid 

y  IVilliam 


/ 
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tf^tUam  in  tbis  Behalf^  the  faid  ydbn  prays  Judgmefit^  mi 
that  the  (aid  William  Seal  may  qiie  precluded  froilk  having 
his  A6tion  aforefaid^  Uc^ 

E.  Byrcbe. 

JfttedcTi  And  the  (aid  William^  becaufe  that  he  abov6  by  replying 

hath  alledged  fufficient  Matter  in  Law  to  have  his  AcHon 
aforefaid  againft  the  faid  John^  which  be  the  faid  JViUiam 
is  ready  to  verifyj  which  Matter  the  (aid  John  doth  not 
deny,  nor  to  the  fame  in  any  wife  anfwer,  but  altogether 
doth  refiife  to  admit  or  receive  the  Verification  thereof, 
he  the  (aid  fyilliam  prays  Judgment  and  his  Debt  aforefatd, 
together  with  his  Damages,  to  be  adjudged  to  him,  &r. 

Fr»  Piinbertou^ 


Seal  laigainfi  Crowes 

i>efendant  TsEBT  OH  Obligation  conditioded  to  perfo^ni 
p!«^  Twd^r  ^^  Award.    The  Defendant  pleads,  that  the 

^d  Refufad;  Arbitrators  made  no  Award,  but  that  the  Umpire 
^"^"pi*"  made  an  Umpirage  that  the  Defendant  ihould  pay 
Umpirag^  wai  the  Plaintiff  fuch  a  Sum  at  fuch  a  Day  and  Place, 
in  satiiiaaioii  and  that  he  tendered  it  accordingly,  and  the  Plain- 

vL^*S?m.tiff  ^^^"^^^^  ^°  ^c^^P^  »^\  7^^  Plaintiff  replies, 
♦  P.  165.  thit  the  Umpire  awarded  it  in  *  Satisfaftion  of  all 
iffuc  OD  the  Controverfies,  and  that  the  Defendant  non  obtulii 
l>S^tL  fol'^^re,  &  hoc  ptit  quod  inquiratur^  per  fatriam^ 
mun»  and  argues  The  Defendant  demurs:  And  now  it  was  argued 
^a?ough?^o  for  ^^^  Defendant,  that  the  Plaintiff  ought  not  to 
have  concluded  havc  concluded  to  the  Countty,  he  having  alledg- 
withanAver-  ^  ncw  Matter;  viz.  That  the  Sum  awarded  was 

in  cot*     ^varef  '  , 

1  Danveni56,  in  Satisfaction  of  all  Controverfies,  without  faying 
^7-  ^  o .  the  Award  was  void,  and  by  this  Means  the  De- 
Poft.  ^3, 413.  fendant  is  deprived  of  the  Opportunity  of  bis  Tra-^ 
^  ^S^'6'^^'  ^^^^^  thereto ;  and  therefore  the  Plaintiff  cannot 
5a  '  ^'  ^^*  have  Judgmentj  becaufe  it  does  not  appear  to  the 
I  saonder*  326,  Court  upon  this  Pleading,  whether  the  Award  be 
|*Kcbic  567.  good  or  void ;  and  of  this  Opinion  were  ^Jones 
I  Ltttw.  aSi,      Ch.  Juft.  and  barhon  after  two  Arguments  at  the 

4ii.  s^s.  S29>  Bar. 

540. 
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Bar.    But  Wyndbam  and  Levinz  on  the  contrary  Keir.  um. 
held,  that  the  Defendant  had  admitted  the  Award  ^  v«!ru  iw. 
to  be  good,  by  undertaking  to  plead  Performance  KydooAwanb 
thereof;  and  when  the  Plaintiff  has  (hewn  fuch^'^^^^g  ^^ 
Matter  as  proves  the  Award  to  be  good,  the  De*  comTotDiV 
fendant  (ball  not  be  admitted  by  traverfing  it  to  ?*««*«••  2-  i3- 
prove  the  Award  ill  and  void ;  but  if  the  Truth 
De,  that  the  Award  was  not  in  Satisfiat^Hon  ef  all 
Controverfies,  and  fo  an  Award  of  one  Side  only, 
the  Defendant  ought  ^t  f^rft  to  have  pleaded  no 
Award,  but  when  he  has  pleaded  it  as  a  good 
Award,  and  by  the  Replication  it  appears  to  be  fo, 
he  (hall  not  afterwards  be  admitted  to  a  Traverfe 
to  prove  it  no  Award,  for  that  would  be  a  Depar- 
ture from  his  Plea,  and  is  as  much  is  if  he  had 
pleaded,  that  there  was  an  Award  made,  and  yet 
in  his  Rejoinder  (hould  fay  there  was  no  Award ; 
and  fo  the  Matter  hung,  two  Judges  being  again(t 
two. 


Soltne  againft  Bullock. 

cr^RESPJSS  for  digging  Turfs  in  his  Soil.    The  Turbtry  grant- 
Defendant  juftifies  by  a  Grant  of  the  former  ^^Jy^SSLt 
Lord  of  the  Manor  to  J.  S.  for  digging  Turfs  there  of  the  Honfc 
by  y.  S.  and  his  Heirs  to  be  burned  in  his  Houfe  ^"^^^^1^^* 
and  that  J.  5.  granted  the  faid  Houfe  cum  pertinent  8  Coke  47,  4^, 
tits  to  the  Defendant  and  his  Heirs ;  and  on  long  ^^^^ 
rpeeial  Pleadings  it  was  quedioned,  whether  theiLey.  iji. 
Turbary  paffed  by  the  Words  cum  pert inentiis  with-  ^f^^  *^' 
out  being  fpecially  named  ;    and  Cro.  Ja.   1 8g.  \  cokc  17. 
Beaudley  verfus  Brooke  was  cited  for  an  Opinion  ^^^^  ^^'^ 
that  it  ihould  not  pafs  ;  but  by  the  whole  Court,   ^  '  ^°^' 
As  common  Appurtenant  may  at  this  Day  be 
granted,  fo  may  it  pafs  by  the  Word  Appurtenan- 
ces with  the  Land  to  which  it  is  appurtenant. 

fyaltcr 


B^er^  3^  C3>arlet  II< 


*  P.  1 66*  *  Waiter  agaiaft  Beaver, 

Wocds,  €f^^,  C^^^  ^^^  ^^  Words,  Tb(Hi  art  a  Clipper^  and 
^11  -^^^  ^^  banged  for  sty  adjudged  adtonabte  on 

a  Joi  ns\       a  Motion  in  Arreft  of  Judgment  after  a  Verdift ; 
Cro.  ja.  255^    for  Jt  (hall  not  be  intended  a  Clipper  of  Clothes, 

I  L^v:  155.     ^f  •  ^  was  objefted^  but  a  Clipper  of  fuch  a  Thing 
I  Sid.  586.       forwhtr*"  ' ^l-—  \~^t — ^,j    — j  ^l^-.  ? 1.. 

I*oft.  394,  395.  mj^-.-,-- 
Salk.  696,  697.  JWOO^y ' 


I  Sid.  386.      for  which  he  oueht  to  be  hanged,  and  that  is  only 

I*oft.  394,  395-  •  -  ^  °  '^ 


iV^^m  againft  Micocke. 

^  -  *  , 

Words,  c/^^,  C'^^^  ^^  *^^^  Words,  7*i{w  art  a  Ctiffer^  and 
*^  '  thy  Neck /ball  pay  for  ity  adjudged  aaionable; 

^^^*       for  by  the  fubfequent  Words  it  cannot  be  under«s 
flood  of  any  other  Clipper  than  of  Money. 


Od$. 


Gumeth  againft  Derry. 

Wovds,  rhm    r^ASE  for  faying.  Thou  art  a  forfworn  Man,-  and 
t^£iT  <fiiy?/fl*^  afalfe  Oatb  againfi  tne  before  Juftke 

iM.Ab.4S4.  Scawen,  innuendo  John  Scawen  a  Juftice  of  Peace ; 
and  after  Verdi£t  for  the  Plaintiff  Judgment  wait 
flayed :  For  by  the  whole  Coiurt,  Though  to  fay. 
That  one  is  forfworn  before  a  Juftke  of  Peace  is 
aflionable,  yet  here  it  does  not  appear  that  Scawen 
Tmnundi,.  was  a  Juftice  of  Peace,  except  by  the  innuendo 
-A11U69.  which  is  not  fulficient,  4  Co.  17,  Rutlicbe'%  Cafe; 
and  it  may  be  the  Name  of  a  Man  is  Juftice 
Scawen. 


Trinity 
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IN  THB 


THIRTY.&IXTH  YEAR  OF  THE  REIGN 


OF 


CHARLES  n. 


In  the  Common  Pleas. 


Kidder  agaiaft  Weft. 

rOyENANT^  and  declares  on  a  Demife  of  aTheLeffivof  a 
Meffuage  to  the  PlaintiflF,  together  with  a  Gar-  ^^^' 
deOy  aad  Latrinatftj  Anglice^  an  Houfe  of  Officeybujdontlie 
at  the  further  End  thereof;  and  that  the  Defen- ^'•'**"' 
dant  covenanted  that  the  PlaintiflF  (hould  enjoy  the 
Premises  fo  demifed ;  and  affigns  a  Breach,  that 
the  Defendant  had  ereded  on  Part  of  the  Garden 
a  Manfion-Houfe,  whereby  the  Plaintiff  could  not 
have  the  life  of  the  Garden  aforefaid,  according 
to  the  Form  and  Effect  of  the  Demife  aforefaid. 
The  Defendant  pleads,  that  notwithftanding  the 
Building  aforefaid  the  Plaintiff  could  have  the  Vfe 
of  the  Garden  aforefaid,   according  to  the  true 
Intent  of  the  Demife  aforefaid.     Abfque  hoc  fhat 
the  Building  aforefaid  did  any  Way  hinder  the 
Plaintiff  from  the  Ufe  of  the  faid  Garden,  acc^rd-^ 
ing  to  the  true  Intent  of  the  Indenture  afore/aid.    The 
Paut  III.  O  Plaintiff 
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PlaintiflF  demurs :  And  by  the  whole  Court,  The 

Ufe  of  the  Garden  is  theUfe  of  all  the  Garden,  and 

not  the  Ufe  only  to  pafs  to  the  Houfe  of  Office,  as 

was  pretended  by  the  Defendant ;  and  the  Traverfe 

contains  mpre  than  is  alledged  in  the  Breach,  vix. 

according  to  the  true  Intent  of  the  Indenture  of  ore/aid; 

TheioteDti»£aiiand  the  Court  cannot  underftand  the  true  Intent 

l^^bTmto.  ^f  ^^^  Indenture,  but  oiily  by  the  Words  of  the 

ftood  bj  the     Indenture ;  and  therefore  they  gave  Judgment  for 

Words.  the  Plaintiff. 

'<^itriJebos\ — Fertb*  Lav  tvUi  rather  d»  VitUmu  U  fbe  Worit  thorn  hrtah  thrtmgh  the 
SUni  •/  the  Partiew-^^  Mac  Ah.  419.     5  Term  Mep,  X63. 
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♦  P.  168. 


•  fVhelpdale  againft  Whelpdale. 


Count  in 
Bowei. 


Cumberland^  1  OARAH  tFhelpdaky  Widow,  who  was  the 
to  wit.  \  ^  Wife  of  John  IVhelpdalty  Efquire,  by 
Richard  Grange  her  Attorney  demandeth  againft  Andrew 
JVbelpdali^  Efquire,  Three  Meflliages,  One  Hundred  and 
Fifty  Acres  of  Land,  Fifty  Acres  of  Meadow,  and  Eighty 
Acres  of  Pafture  with  the  Appurtenances  in  PenrHhy  as 
her  Dower  of  the  Endowment  of  the  faid  John  heretofore 
her  Huftumd,  &r. 
Viewprtycd.  And  the  faid  Andrew  by  IFilliam  DeriJUy  his  Attorney 
comes  and  prays  a  View  of  the  Tenements  aforeiaid^  with 
the  Appurtenances,  &c. 

And  the  faid  Sarah  faith  the  faid  Andrew  ought  not  to 
have  a  View  of  the  Tenements  aforefaid  with  the  Appur- 

•  tenances  whereof,   ^c.  becaufe  (he  faith  the  faid  John 
'  heretofore  the  Huft>.'\nd  of  the  faid  Sarah  died  feized  of  the 

•  Tenements  aforefaid  with  the  Appurtenances  whereof,  tjc* 
.  in  his  Demefne  as  of  Fee,  and  this  Qie  is  ready  to  verify; 

wherefore  (he  prays  Judgment  and  her  Dower  of  the  Te- 
nements aforefaid  to  be  adjudged  to  her,  l^c. 

And.the  faid  Andrew  protefting  that  the  (aid  John^  here- 

tofore  the  Hu(band  of  the  faid  Sarah,  did  not  die  feized  of 

^  any  Lands  or  Tenements  in  Penrith  afore(aid,  as  the  faid 

'Sarah 


Counterplca. 


Proteftfttion. 
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Barab  above  hath  alledged;  faith  that  the  faid  Plea  of  theDemumr. 

^£ud  Sarah  above  in  the  Form  afore&id  pleaded,  and  the 
Matter  in  the  fame  containedi  are  not  fufficient  in  Law  to 
repel  him  the  faid  Andrew  from  having  a  View  of  the  Te- 
nements aforefaid  with  the  Appurtenances  whereof|  tic» 
and  that  he  to  the  faid  Plea  in  the  Manner  and  Form  afore* 
faid  pleaded  hath  no  Neceffity^  neither  is  he  bound  by  the 
Law  6f  the  Land  to  anfwer,  and  this  he  is  ready  to  verify; 
wherefore  for  Want  of  a  fufficient  Plea  of  the  faid  Sarah 
in  this  Behalf,  the  faid  Andrew  prays  Judgment  and  a  View 
of  the  Tenements  aforefaid  with  t|ie  Appurtenances  where-  < 

of,  f^c.  to  be  adjudged  to  him,  lie  And  for  Caufe  of  Cufe. 
Demurrer  in  Law  upon  the  faid  Plea  in  this  Behalf,  the  faid 
Andrew  according  to  the  Form  of  the  Statute  in  fuch  Cafe 
made  and  provided,  (hews  to  the  Court  here  the  Caufe 
following,  to  wit,  that  the  (aid  Plea  is  badly  concluded, 
and  wants  Form  in  the  Conclufion  thereof,  hot  agreeing 
with  the  Beginning  .thereof,  to  wit,  *  where  it  is  faid  in  *  P.  1  dp. 

.the  (aid  Conclufion,  xuherefore Jhe prays yudgment  and  her 
Dower  of  the  Tenements  aforefaid  with  the  Appurtenances  to 
he  adjudged  to  her,  it  ought  to  be  faid  there,  wherefore  fbe 
prays  Judgment  if  the  faid  Andrew  ought  to  have  a  View  of 
the  Tenements  aforefaid  with  the  Appurtenances  whereof,  &c. 

And  the  faid  Sarah  becaufe  that  (he  above  by  pleading  Joinderr 
hath  alledged  fufficient  Matter  in  Law  to  repel  the  faid 
Andrew  from  having  a  V  iew  of  the  Tenements  aforefaid 
with  the  Appurtenances  ivhereof,  C2fr.  which  (be  is  ready 
to  verify,  which  Matter  the  faid  Andrew  doth  not  deny, 
nor  to  the  fame  in  any  wife  anfwer,  but  altogether  doth 
refufe  to  admit  the  Verification  thereof,  as  l^fore  prays 
Judgment  and  her  Tenements  aforefaid  to  be  adjudged  to 
her,  £?r. 


fVhelpdak  againft  JVbelpdaU. 

T\OWER,  and  demands  three  MelTuages  and  B<»wcr,  tod 
^  (ifty  Acres  "of  Land,  &c.     The  Tenant  de-  ^^^^^{^ 
mands  the  View.     The  Demandant  counterpleads  fliouid  be  the 
the  View,  becaufe  the  Hufband  died  feifed;  ^  hoc'^'^f^^ 
paraC  eji  verificare,  6?  proinde  petit  judicium  £5? 
dotem  fuum  de  tcnementis  prediflis  Jibi  adjiidicari. 
The  Tenant  by  a  Protejlando  that  the  Hufband  did 

O  2,  not 
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not  die  feifed,  demurs,  and  fliews  for  Caufe,  that 
the  Counterplea  is  ill  concluded :  And  now  upon 
Argument,  Jones  Chief-Juft.  being  abfent,  tFynd- 
Counterplea  (tf  ham  and  Charlton  held  the  Counterplea  good,  not- 
^LThidr  "^  withftanding  the  Special  Demurrer ;  and  Wyndbam 
j'Lcv.  117.  cited  Rajl.  Entr.  239.  and  Old  Entr.  109.  two 
si^.  orweft. ».  Precedents,  that  the  Plea  concluded  as  here.  i>- 
^  4S.  .  vinx  faid,  that  an  Ifiue  is  there  taken  upon  the 
^in(L4Si.       Counterplea  without  infifthig  on  the  Conclufion, 

whereas  here  it  is  Oiewn  for  Special  Caufe  of  the 
Demurrer ;  and  the  Form  is,  petit  judicium^  and 
that  the  Tenant  de  vifu  excludatur^  as  appears  1 4 
H.  4.  33  b.  and  the  Counterplea  is  only  a  dilatory 
Plea,  and  therefore  it  ought  not  to  conclude  per* 
emptorily  for  a  final  Judgment :  Alfo  the  faid  two 
Juftices  ruled,  the  Count  Ihould  be  amended ;  but 
Amendment     Lcvinz  to  the  coutntry,  that  it  ought  not  to  be 
oo^a  (^eoT^  ^Q^ended ;  for  it  is  a  meer  Ignorance  of  the  Clerk 
Denmrer.      (q  demand  Aic  three  entire  Meflfuages,  where  he 
Ante  152.       ought  to  demand  the  third  Part  only,  and  fuch 
Ignorance  is  not  atiiendable  8*  Co.  159.  a.  by  any 
ot  the  old  Statutes,  nor  by  any  of  the  later  Sta- 
tutes, it  not  being  after  a  Verdidt. 


^  P.  170*  ^  Tyndal  againft  Hutebinfon^ 

CAvenantfor  QOVENANT  ou  au  Indenture  of  Leafe,  and 
d^mre^isri?"  affigus  a  Breach  in  the  Nonpayment  of  Rent, 
dehei  no  Plea,  accordiug  to  the  Covenant  therein.  The  Defen- 
pkader'^V  6  ^^^^  p'^ids  JViV  debet  i  and  the  Pjaintt£F  demurs 
Ante  146.  '  'generally;  and  on  thefirft  Opening  of  the  Cafe  it 
iMi.  ifj.       v^as  adjudged^  that  Nil  debet  is  no  Plea  in  this  Cafe 

on  the  Indenture,  and  Judgment  was  given  for  the 

Plaintiff. 


Prober 
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Prowler  .zgaintt  Burdet, 

fOVENAWT  brought  by  an  Apprentice  againft  Breach  of  Core- 
his  Mafter,  and  declares  on  the  Cuftom  of  ^^^^SEJ^^^ 
London^  whereby  every  Apprentice  is  obliged  by  the  word$  of 
his  Covenants  of  Apprenticefhip^  be  he  within  Age  f  ^^^S!^*' 
or  of  full  Age,  and  that  he  by  Indenture  was  put  Com.  Dig. 
Apprentice  to  the  Defendant,  who  covenanted  to  f^*^fv^^' 
inftruft  him  in  his  Trade,  and  to  find  him  Meat, 
Drink,  Lodging  and  Apparel,  and  other  Neceffa-^ 
vies ;   and  that  the  Defendant,  being  a  Woollen* 
Draper^  did  on  fuch  a  Day  depart  from  hisHoufe, 
and  did  not  inftruft  the  Apprentice  in  his  Trade, 
nor  find  him  Meat,  Drink,  and  other  Neceflfaries. 
The  Defendant  demurs  generally,  and  now  infifled 
that  the  Breach  was  not  well  laid,  for  oiher  Necep 
faries  is  too  general  and  uncertain.     But  the  Court 
on  the  contrary  hdd  the  Breach  to  be  certain,  b^* 
ing  in  the  very  Words  of  the  Covenant,  and  that 
by  other  Necejfaries  is  intended  ail  fmatl  Matters, 
as  Trimming,  Wafhihg,  iSc.  which  would  be  too 
prolix  to  have  been  inferted;  and  the  greater  Things 
being  particularly  afligned,  he  need  not  affign  the 
fmall  Things  fo  particularly,  efpeciaily  it  being 
here  afligned  in  the  very  Words  of  the  Covenant : 
wherefore  Judgment  was  given  for  the  Plaintiff. 


JVilliams  againft  Lewis.  •  ?•  171* 

Q'^SE  for  thefe  Words,  /  have  an  boneft  Man  Words,  iha^t 

in  Langattock,  ivhot  will  prove  thai  Williams  ij^^ 
/aid  be  had  killed  a  Man  in  Ireland,  and  buried  him  Ante'  i66. 
in  ibe  Sands;  and  the  Plaintiff  avers,  that  he  ne- 
ver faid  fo :    After  Yerdifl  for  the  Plaintiff  on 

Nol 
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Not  Guilty  J  it  was  moved  in  Arrefl:  of  Judgment, 
that  the  Declaration  was  infufEcient,  for  that  it  is 
not  averred  that  the  Plaintiff  did  not  kill  a  Man  in 
Jrelandy  nor  that  there  is  any  Man  in  Langattock 
who  would  prove  that  the  Plaintiff  fo  faid.  But 
non  allocatur ;  for  the  Words  are  not  laid  as  fpo* 
ken  from  the  Report  of  another  Perfon  ;  for  then 
it  ought  to  be  averred,  that  fuch  other  Perfon  did 
not  fo  report ;  but  here  is  alledged  an  Undertak- 
ing by  the  Defendant  himfelf,  i'hat  he  had  a  Man 
in  Langattock  who  would  prove  that  the  Plainxiflf 
did  fay  fo,  viz  That  he  had  killed  a  Man  in  Ire- 
land, and  buried  him  in  the  Sands  ;  and  fo  there  is 
a  Diverfity  ;.  Whereupon  Judgment  was  for  the 
Plaintiff. 


Michaelmas  35th  Charles  II. 
I    '      Harwell  againft  Ken/ey  and  others. 

Declaration.  London^ )  CT'HOMAS  Kenfeyj  late  of  London^  Vintner, 
InTrcfpafsup-  to  wit,  5  ^  RoUrt  Fenwick^  late  of  London^  Vintner, 
2^^f  ^*=  [^^  John  Howard^  late  of  London^  Carpenter,  and  John  Fitcbj 
the  FoSdftiM  *^^^  ^^  London^  Bricklayer,  were  attached  to  anfw^r  Henry 
ofaHoufcfo  Barwill^  Efq.  of  a  Plea  of  Trefpafs  on  the  Cafe,  ^'c. 
near  the  Plain-  And  whereupon  the  faid  Henry  Banuelly  by  Samuel  A{oore 
Z:^1^^y^;'  ^'T^y  ^^^P'fi"^/  .that  whereas  the  faid  Hen^  on 
tiff's  Mcffuagc  '"^  ^4^"  ^^y  of  AprUy  in  the  34th  Year  of  the  Reign 
fell  down,  to*tf.  of  the  Lord  Charles  11.  now  King  of  England^  &c.  and 
^'  long  before,  at  London^  to  wit,  in  the  PariQi  of  St.  Dun^ 

%  MiUoxy  \^s,Jlan  in   the  Weft,  in  the  Ward  of  Farringdon  IVithout^ 
London^  in  a   certain   Mefluage,  fituate  and  lying  in  the 
Parifc  and  Ward  aforefaid,  with  his  Family  lawfully  did 
dwell,  and  his  Art  and  Trade  of  a  Sadler,  in  the  MefUiagc 
.   aforefaid,  and  in  the  Shop,  Parcel  of  the  faid  Mefluage, 
then  did  ufe  and  exercife,  and  his  Habitation  and  the  exer- 
•  P.  172.    ^'f^  of  ^'^  Art  and  Trade  of  a  ♦  Sadler  in  the  faid  Mefluage 
and  Shop,  Parcel  of  the  faid  Mefluage  for  the  Space  of  one 
.  Year  then  next  cnfuinghad  prepared  and  intended  to  exer- 
cife, 
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cife,  ufe  and  continue :  he  the  faid  Henry  Barwell  theki 
having  lawful  Right  and  Title  to  continue  and  inhabit  in 
the  Meifiiage  and  Shop  aforefaid  with  his  Family,  and 
there  to  ufe  and  exercife  his  Art  and  Trade  for  the  whole 
Time  afore&td,  for  the  better  Support  and  Maintenance 
of  himfelf  aAd  his  Family  by  the  exercife  of  his  Art  and 
Trade  aforefaid*  Neverthelefs  the  faid  Thomas  Kenfeyy 
Robert  Femvicij  John  Howard  and  John  Fitch,  not  igno- 
rant of  the  Premifes,  but  contriving  and  malicioufly  in- 
tending him  the  faid  Henry  Barwell  of  the  Habitation  of 
himfelf  and  his  Family  in  the  MeiTuage  aforefaid,  and  alfo 
of  the  exercife  of  his  Art  aforefaid,  in  the  MefTuage  and 
Shop  aforefaid,  of  the  faid  Henry  Barwell  to  hinder  and  de- 
prive, upon  the  24th  Day  of  April  in  the  Year  aforefaid, 
at  London  aforefaid,  in  the  Parim  and  Ward  aforefaid,  the  , 
Foundation  of  a  certain  Houfe  lying  next  to  the  MeiTuage 
of  the  faid  Henry  Barwell  aforefaid,  fltuate  in  the  Pariih 
and  Ward  aforefaid,  did  pull  down  and  proftrate,  and  dug 
in  the  Soil  and  Foundntion  there  lying  contiguous  to  the 
Meffiiage  of  the  faid  Henry  Barwell,  fo  much  and  fo  near 
the  Foundation  of  the  Mefluage  aforeiaid  of  the  (aid  Henry 
Barwell^  and  fo  much  caft  out  the  Earth  coming  thereout, 
that  by  digging  the  Soil  and  Foundation  aforefaid,  and  by 
the  cafting  out  of  the  Earth  coming  thereout,  great  Part  of 
the  Mefluage  aforefaid  of  the  faid  Henry  Barwell,  then 
and  there  fell  to  the  Ground,  and  the  Refidue  of  the  faid 
Mefluage  became  disjoined,  wafte  and  fpoiled,  by  Reafon 
whereof  he  the  faid  Henry  Barwell  from  his  Habitation 
itforefaid,  with  his  Family  out  of  the  Mefluage  aforefaid, 
was  compelled  to  depart,  and  from  that  l*ime  for  the  Space 
of  eleven  Months  then  next  enfuing,  out  of  the  Mefluage 
aforefaid  was  compelled  to  continue,  and  fundry  great 
Sums  of  Money,  as  well  in  and  about  the  obtaining  and 
providing  another  Habitation  for  himfelf  and  his  Family 
for  the  whole  Time  aforefaid,  and  the  removal  of  him  the 
faid  Henry  Barwell  and  his  Family,  and  their  Goods  and 
Merchandizes  as  for  the  Payment  of  the  Rent  of  the  Mef- 
fuage  aforefaid,  fo  as  aforefaid  pulled  down,  for  the  eleven 
Months  aforefaid,  was  forced  and  compelled  to  lay  out  and 
expend  :  And  alfo  he  the  iaid  Henry  Barwell  the  whol^ 
Ufe  and  Ej^ercife  of  his  Art  and  Trade  aforefaid,  in  the 
Mefluage  and  Shop  aforefaid,  [being  a  Shop  ♦  beft  known  ^  P,  173, 
and  to  which  fimdry  great  Men,  and  other  Subjects  of  the 
laid  Lord  the  King  were  accuftomed  to  repair  to  purchafe 

•     .    Saddles 
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Sudden  «od  other  Goods  and  MerctModi^es  bdongjiiig  to 
the  iaid  Art  and  Trade  of  the  did  Henry  Bartpdkl  for  tho 
whoJe  Tm»  afoneQitd,  enUreljr  }oft  aod  was  derived  of^ 
to  witt  at  LandaM  aforeiaid,  in  the  I'arift  and  Ward  afore* 
faid :  whereupofi  the  faid  Henry  jfaith  that  he  i$  prejudicedf 
and  hath  fuftained  Damage  to  the  Value  of  30Q/1  and 
therefore  he  produces  his  jSuit,  £?>, 
4PUft.  And  the  faid    Tbfimas  Kif^ey  and   i^A^^r/   Fenwick^  \>j 

The  Defendant!  ^^^r/  JSiVrf  their  Attorney^  and  the  faid  Ji^bn  HovMirdwA 

w  i^  Sr*  5^**^  ^*^^*»  '^y  T*^^'  PtfT^i/^  their  Attorney,  come  mi 

cSrtof  Com-  defend  the  Force  and  Injury,  when,  feCf.  *nd  fay  that  the 

mon  Pleas  for  faid  Henry  ought  not  to  hav€  bi^  A£U<^  afore(aid  agaii^ 

the  lame  caufe  tfaeai}  becaufe  they  (ay  that  heretofore  before  the  Day  of 

AcP^miff  Md  *«  f*»*"6  f<^^*  ^  ^^^  ^<^  Original  Writ  of  the  faid  Henry^ 
another,  and  to  lyit,  in  the  Term  of  St,  Michael  )afi  paft,  the  (aid 
Sa(tit&dtion  np*  Henry  and  one  Sufannah  Banvell^  Spinfter,  impleaded  the 
on  that  Rcco.  fy^^  j^^^^t  Bird,  and  thepi  the  faid  Tlomas  Kinjiy^  Reherf 
^e  "a  -f^'w*''^^*  7<^A»  iiw^rfand  7(»Aii  /V/rA,  and  one  Jifbn  Su^ 
Avermoits.  fbens  [noiv  deceafed]  in  his  Life- time,  by  the  Names  of 
Mabfrt  Birdy  iajte  of  Ldndon^  Vintner,  Robert  Fenwid^ 
late  of  Lohdon^  Vintner,  Jobn  Pitchy  late  of  Ltmd^n^  Brick- 
layer, John  Ho^^rd'i  late  of  London^  Carpenter,  and  J^n 
Stephens^,  late  of  London^  l^c.  in  the  Court  of  the  dud 
King  of  the  Bench  here  in  a  certain  Plea  of  Treipafs,  up* 
on  which  Plea  the  faid  Henry  and  Sufannah  in  the  (aid 
Term  of  St.  Michael  }aft  paft,  by  declaring  againft  the 
faid  Robert  Birdy  and  them  the  faid  Thomas  Kenfey^  Robert 
Fentvicij  jfohn  Howard^  John  Fitch^  and  the  faid  yohn 
Stephens  in  the  faid  Court  of  the  faid  Lord  the  King  of  th^ 
Bench  here,  by  the  faid  Samuel  Moore  their  Attorncyt 
complained  that  the  faid  Robert  Bird^  Thomas  Kenfey^  Rim 
bert  Fentviciy  John  Fitchy  John  Howard  and  John  Stephens^ 
upon  the  24th  Day  of  Jpril^  in  the  34th  Year  of  the  £Leigg 
of  the  Lord  Charles  IL  now  King  of  England^  &r.  with 
Force  ^nd  Arms,  &r.  in  the  Soil  of  them  the  iaid  Henry 
and  Sufannahy  under  the  Foundation  of  the  Houfe  cf  them 
the  faid  Henry  and  Sufannahy  fituate  in  the  Pariih  of  St., 
l)unfian  in  the  Weft,  in  the  Ward  of  Farringdon  Without^ 
Londony  dug  and  the  Earth  coming  thereout  caft  out,  by 
which  digging  of  the  Soil  and  Foundation  afprefaid,  under 
the  Foundation  of  the  Houfe  aforefaid,  and  by  cafting  out 
•  P.  174.  Ae  Earth  coming  thereout,  ♦  great  Part  of  the  Houfe  of 
them  the  iaid  Henry  and  Sjifannah  fell  to  the  Ground,  and 
the  Refidue  of  the  faid  Houfe  hepame  disjoined,  wafte  and 
(polled)  by  Reafon  whereof  the  f^nid  Henry  and  Sufannahy 

not 
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aot^oob  the  whole  entire  Profit,  Advantage  and  Benefit 
of  the  Houfe  aforeiaid,  for  a  great  Time,  to  wit,  from  the 
iaid  24th  Day  of  Jprily  in  the  Year  aforefaid,  until  the  Day 
of  the  obtaining  of  the  original  Writ  of  the  faid  Htnry  and 
Stsfmnab  entirely  loft  and  were  deprived  of,  but  alfo  fun* 
dry  Goods  and  Chattels  of  the  £ud  Henry  and  Si^annabj 
Co  wit,  one  Hundred  and  Fifty  Saddles  to  the  Value  of 
one  Hundred  and  Fifty  Pounds;  twenty  Dozen  of  Bridles 
to  the  Value  of  fifteen  Pounds;  ten  Dozen  of  Halters  to 
the  Value  of  five  Pounds ;  five  Dozen  of  Bits  to  the  Va» 
lue  of  thirty  Shillings ;  five  Dozen  of  Stirrups  to  the  Va* 
loe  of  four  Pounds;  five  Dozen  of  Girths  to  the  Value  of 
three  Pounds ;  five  Dozen  of  Circingles  to  the  Value  of 
five  Pounds,  thirty  Pair  of  Holfters  to  the  Value  of  three 
Pounds;  four  Yards  of  Point  Lace  to  the  Value  of  four 
Pounds;  one  Bolder  to  the  Value  of  twenty  Shillings; 
thirty  Pounds  Weight  of  Tin  to  the  Value  of  thirty  Shil- 
lings; four  Shirts  to  the  Value  of  fifty  Shillings;  fix 
Ounces  of  Silver  to  the  Value  of  thirty  Shillings ;  four 
Pozen  of  Glafs  Bottles  to  the  Value  of  ten  Shillings ; 
JFour  Hundred  Pound  Weight  of  Iron  to  the  Value  of 
forty  Shillir^s ;  four  Dozen  of  Glaflfes  to  the  Value  of 
thirty  Shillings ;  and  four  Chairs  to  the  Value  of  forty 
SbilUiags,  by  the  Fall  of  the  Houfe  aforefaid,  were  bro« 
ken  fpoiled,  and  deftroyed  and  became  of  no  Value  to  the 
£ud  Htnry  and  Sufannah^  and  other  Wrongs,  tfr.  to  the 
great  Damage,  Uc.  and  againft  the  Peace,  i^c.  whereupon 
they  the  faid  Henry  and  Sufannah^  faid  that  they  were  pre- 
judiced and  had  fuftained  Damage  to  the  Value  of  five 
Hundred  Pounds ;  and  therefore  then  produced  their  Suit, 
isfc.  And  the  faid  R^ert  Bird  in  his  proper  Perfon,  and 
the  faid  Thomas  Ken/ey  and  Robert  Fenwicky  by  Theodon 
fVialpoU  their  Attorney,  and  the  iaid  John  Fstch^  J^bn 
Howard  and  John  Stephens^  by  the  faid  Thomas  Pargiter 
their  Attorney,  then  came  and  defended  the  Force  and 
Injury,  when,  &c.  and  faid  that  they  were  not  guilty  of 
the  lYefpafs  aforefaid,  as  the  iaid  Henry  and  Sufannab 
above  complained  *  againft  them ;  and  of  this  they  put  *  P«  I75. 
themfelves  upon  the  Country,  and  the  faid  Henry  and  Su* 
fannab  did  the  like:  therefore  the  SheriiF  was  commanded 
that  he  ihould  caufe  to  come  here  fi^om  the  Day  of  St. 
Martin  in  fifteen  Days,  twelve,  ^c.  by  whom,  (^c.  and 
who  neither,  C^r.  to  recognife,  i^c*  becaufe  as  well,  t^c. 
at  which  Dav  here  came  the  Parties,  ^c,  and  the  SherifF 
did  not  fend  his  Writ ;  therefore  as  before^  the  Sheriff 

was 
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was  commanded  that  he .  (hould  caufe  to  come  here  on  the 
06hive  of  St.  Hilary^  twelve,  6fr.  to  recognize  in  the 
Form  aforcfaid,  ^r.  at  which  Day  the  Jury  between  the 
Parties  aforefaid,  for  the  Plea  aforefaid,  was  refpited  until 
-  the  Ofbve  of  the  Purification  of  the  blefTed  Virgin  Atary^ 
then  next  enfuing,  unlefs  Francis  Pembertmy  Knigbt, 
Chief  Juftice  of  the  Lord  the  King  of  the  Bench  here  af- 
figned  by  the  Form  of  the  Statute,  t^c.  on  Saturday^  the 
3d  Day  o^  February  then  next  enfuing,  had  firft  come  to  the 
Guildhall  of  xht  City  of  London:  And  upon  the  faid  Oc- 
tave of  the  Purification  of  the  BlefTed  Virgin  Mary^  came 
as  well  the  faid  Henry  Barwell  and  Sufannah  Barwell^  by 
their  Attorney  aforefaid,  as  the  faid  Robert  Bird  in  his 
proper  Perfon,  and,  ^c,  and  the  faid  Chief  Juflicc  before 
whom,  ^e.  then  fent  here  his  Record  in  thefe  Words  :^^ 
Afterwards  at  the  Day  and  Place  within  contained,  before 
Francis  Pemberton^  Knight,  Chief  Juftice  of  the  Lord  the 
King  of  the  Bench,  Adam  Baynes^  Gent,  being  afTociated 

IS  Ed.  I.e.  30.  to  him  according  to  the  Form  of  the  Statute,  (^r.  came  as 
well  the  within  named  Henry  Barwell^  £fq.  and  Stfannah 
Banvelly    Spinfler,   as   the  within   written   Robert    Birdj 

la  hii  proper      <fhojnas  Kenfiyy  Robert  Fenwick^  John  Fitchj  John  Howard 

^M^°/'""  ^"^  7^^^  Stephens  by  their  Attorneys  within  contained; 
and  the  Jurors  of  the  Jury  whereof  mention  is  within 
made,  being  called,  certain  of  them,  to  wit,  yobn  Atal'^ 
lary^  Samuel  Hoyle^  Anthony  Spencer^  Roger  Diencomhi^ 
Thomas  Tates^  Richard  Elborough^  Richard  Chaplin  and 
'  Hugh  Nortany  come  and  are  fworn  upon  that  Jury,  and 
becaufe  the  Refidue  of  the  Jurors  of  that  Jury  do  not  ap- 
pear, therefore  others  of  the  Bye-((anders  by  the  Sheriff 
cf  London  within  written  chofen  for  this  purpofe,  at  the 
Prayer  of  the  faid  Henry  and  Sufannah^  and  by  the  Com- 
mand of  the  Chief  Juftice  are  newly  appointed,  whofe 
Names  are  af&Ied  in  the  Panel  within  written,  according 
to  the  Form  of  the  Statute  in  fuch  Cafe  lately  made  and 
provided ;  and  the  Jurors  fo  newly  appointed,  to  wit, 
Thomas  Anger^  John  Harrifon^  Thomas  IJles  and  John  War- 
fields  being  called,  come;  who  being  eleded,  tried  and 
fworn  to  fpeak  the  Truth  of  the  Matters  within  contained, 
together  with  the  other  Jurors  aforefaid,  firfl  impannelled 
and  fworn,  fay  upon  their  Oath  aforefaid,  that  the  faid 
Thomas  Kenfey^  Robert  Fenwicky  John  Fitchy  John  How* 
ard  and  John  Stephens  are  guilty  of  the  Trelpafs  within 
written,  in  the  Manner  and  Form  as  the  faid  Henry  Bar" 

•  P.  176.   well*  and  Sufannah  j?jrzf;/// within  Complain  againft  them; 

and 
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and  they  Aflefs  the  Damages  of  the  faid  Henry  and  Sufan^ 
nahf  by  the  Occafion  within  written,  befides  their  £x« 

Esnces  and  Cofts  by  them  about  their  Suit  in  this  Behalf 
id  out  t6  one  Hundred  and  Twenty-one  Pounds,  and  for 
thoie  Expenccs  and  Cofts  to  fifty«threc  Shillings  and  Four 
Pence ;  and  the  Jurors  aforefaid,  upon  their  Oath  afore- 
iaid,  further  fay,  that  the  faid  Robert  Bird  is  not  guilty  of 
the  Trefpafs  afcrcfaid,  as  the  faid  Robert  Bird  within  for 
himfelf  by  pleading  hath  alledged ;  therefore  it  was  ^on-  ^tuere. 
fidered  that  the  faid  Henry  Harwell  znd  Sufannah  Barwell,  o/tbu  M»de9f 
fhould  recover  a^ainft  the  faid  Thomas  Kenfey^  Robert  Fen  ^f^'?^' j[*" 
wick^  yohn  Fitch^  yohn  Howard  and  John  Stephens,  their ^^^^*^  ^^^ 
Damages  aforefaid,   to  one  Hundred  and  T wcnty-thrte  ^eria,  and  tie 
Pounds,  Thirteen  Shillings  and  Four  Pence,  by  the  Jury  rcfl  e/ the  JU^ri 
aforefaid,  in  the  Form  aforefaid  affefled;  and  alfo  fixtcenh'^v/^^ 
Pounds,  fix  Shillings  and  eight  Pence  to  the  faid  Henry" 
Barwell  and  Sufannah  Barwell  2t  their  requeft,  for  their 
Expenccs  and  Cofls  aforefaid,  by  the  Court  here  of  in- 
creafe  adjudged  ;  which  faid  Damages  in  the  whole  Amount 
to  one  Hundred  and  Forty  Pounds;  and  that  the  faid  Tho^ 
mas   Ken/eyy  Robert  Pemvick^  J^hn  Fitchj  John  Howard 
and  John  Stephens^  fhould  be  taken,  ^r..     And  that  the 
iaid  Henry  and  Sufannah  fhould  be  in  Mercy  for  their  f^lfe 
Clamour  againft  the  faid  Robert  Birdy  becaufe  that  the  (aid 
•Robert  Bird  of  the  Trefpafs  aforefaid,  by  the  Jury  afore- 
faid above  was  acquitted,  and  that  the  {M  Robert   Bird 
fhould  go  thereof  without  Day,  ^c*  '  Afterwards,  to  wit, 
upon  the  19th  Day  of  Juney  in  the  35th  Year  of  the  Reign 
of  the  faid  Lord  the  now  King,  came  into  Court  here,  the 
faid  Henry  and  Sufannah^  by  John  Hargrove  their  Attor- 
ney, by  fpecial  Warrant  to  him  in  that  Behalf  made,  and 
acknowledge  that  they  are  fatisfied  of  the  Damages  afore- 
faid :  therefore  the  faid  Thomas  Kenfey^  Robert  Fenw'ukj 
John  Fitt'h^  John  Howard  and  John  Stephens^  of  the  Da- 
mages aforefaid  fhoiild  be  quit,  iffc.  as  by  the  Record  and  ' 
Proceedings  thereof  in  the  faid  Court  of  the  faid  Lord  the 
King  of  the  Bench  of  Record  remaining  manifeftly  appear- 
etb^  and  the  faid  Thomas  J^enfey^  Robert  Fenwicky  John  Artrmtaud 
Howard  and  John  Fitch  fay,'  that  the  faid  Houfe  in  the  Identity. 
Record  of  Recovery  mentioned  to  be  the  Houfe  of  the 
>faid  Henry  and  Sifannah^  and  the  Mefiuage  aforefaid  in 
the  Declaration  of  the  faid  Henry  above  fpecified  to  be  the 
Mefiuage  of  the  faid  Henry^  are  one  and  the  fame  MefTu- 
age  and  Houfe  and  not  another  nor  different,  and  that  the 
laid   digging  in  the  Soil  under  the  Foundation  of  the 

Houfe 
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Houfe  of  the  fiitd  Henry  and  Su/oMnabj  and  thecifttng  out 
of  the  Earth  coining  thereout,  by  which  digging  of  the  Soil 
and  Foundation,  under  the  Foundation  of  Skc  (aid  Houfe, 
*  Pi  177.  sind  the  cafting  out  of  the  Earth  coming  thereout  *  great 
'  Part  of  that  Houfe  fell  to  the  GroUnd,  and  the  Refidue  of 
the  faid  Houfe  became  entirely  disjoined,  wafte  and  fpoiled 
fai  the  Record  of  Recovery  afore£iid  mentioned ;  and  the 
£iid  pulling  down  and  proArating  of  the  Foundation  lying 
nextJthe  Mefluage  of  the  faid  Henry j  and  the  digging  of 
the  Soil  and  Foundation  there  lying  contiguous  to  thtt 
Mefluage  of  the  (aid  Henry^  there  fo  much  and  fo  near  the 
Foundation  of  the  Mefluage  of  the  faid  Henry^  and  the 
cafting  out  of  the  Earth  coming  there«ut  fo  much,  that  by 
the  digging  of  the  Soil  and  Foundation  aforefaid,  and  by 
cafting  out  of  the  Earth  coming  thereout,  great  Part  of 
the  MeflTuage  aforefaid  of  the  faid  Henry  kM  to  the  Ground* 
and  the  Refidue  of  the  faid  Mefluage  became  entirely  dis- 
joined, wafte  and  fpoiled,  whereof  die  faid  Henry  above 
now  complains  are  the  fame  digging  and  cafting  out  of  the 
Earth,  and  the  fame  IVefpafs,  Thing  and  Matter,  and  not 
other  nor  different ;  and  that  the  (aid  Fall  to  the  Ground 
of  a  great  Part  of  the  faid  Houfe,  in  the  (aid  Record  of 
Recovery  aforeiaid  nientioned,  and  the  faid  Fall  to  the 
Ground  of  a  great  Part  of  the  (aid  Me(ruage,  and  the  en^ 
tirely  disjoining,  wafting  and  fpoiling  the  Refidue  of  the 
laid  Mefluage,  whereof  the  (aid  Henry  above  now  com* 
plains  are  the  fiimefall,  disjoining,  wafting  and  fpoiling,  and 
not  other  nor  different ;  and  that  the  (aid  Henry  Barwelt 
in  the  Record  of  Recovery  afore(aid  named,  and  the  faid 
Henry  Barwell  in  like  manner  named  in  the  Writ  and 
Declaration  now  fued  are  one  and  the  fame  Perfon  and  not 
other  nor  different ;  and  that  the  faid  Thomas  Ken  fey  ^  Rich' 
4ird  FenwieJty  John  Howard  and  yobn  Fitcb^  in  tne  Record 
eS  Recovery  aforefaid  in  like  Manner  named,  and  the  (aid 
Thomai  Kenfey^  Richard  FenwicJtj  John  Fitch  znd  jfohn 
Howard,  in  the  Writ  and  Declaration  of  the  (aid  Henry 
now  fued  and  named  are  one  and  the  fame  Perfons,  and 
not  other  nor  different;  and  that  the  Damages  afore&id 
in  the  (aid  firft  Action  above  affefled  and  recovered,  were 
in  full  Satisfa&ion  of  all  Damages  by  the  faid  Henry  Bar^ 
fcvi/ fuftained  by  the  Occafion  afore&id  in  die  Declaration 
of  his  faid  laft  A<£lton  mentioned,  to  wit,  at  London  afore- 
faid, in  the  Pariih  and  Ward  afore(aid ;  and  this  they  are 
ready  to  verify :  wherefore  they  pray  Judgment  if  the  faid 
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Henry  ought  to  hare  his  Aftion  aforefiud  againft  them. 

And  the  iaid  Hinry  fiuth)  that  he  hj  anj  Thing  by  the  Demarrer. 
&id  Thomas  Kenfey^  Robert  Femvick^  John  Howard  and 
Jebn  Fiuhy  above  by  pleading  ailedged,  ought  not  to 
be  precluded  from  *  having  bis  A(%on  aforefiiid  againft  *  P,  I78«* 
them  the  faid  Thomas  Kenfey^  Robert  Femvicky  John  How^ 
ardznd  John  Fitch 'y  becaufe  he  faith  that  the  faid  Plea  hy 
them  the  faid  Thomas  Kenfey^  Robert  Femvieij  John  Houh- 
ard  and  John  Fitchy  in  cbe  Manner  and  Form  aforefaid 
pleaded,  and  the  Matter  in  the  (ame  contained  are  not  fuf- 
.ikient  in  Law  to  preclude  him  frOtn  having  bis  Adion 
aforefaid  thereupon  againft  them  the  faid  Thomas  Kenfey^ 
Rfibert  Fejtwicij  John  Howard  and  John  Fitch^  to  which 
he  the  faid  Henry  hath  no  Neceffity,  neither  is  he  bound 
by  the  Law  of  the  Land  to  anfwer,  and  this  he  is  ready  to 
verify ;  ^erefore  for  Want  of  a  fufficient  Anfwer  in  this 
Behalf,  the  faid  Henry  prays  Judgment  and  his  Damages 
by  Occafion  of  the  Premifes  aforefaid  to  be  adjudged  to 
faimj  ^c.  And  for  Caufe  of  Demurrer  in  Law  to  the  Ca«ie. 
faid  Plea,  the  faid  Henry  according  to  the  Form  of  the 
Statute  in  fuch  Cafe  lately  made  and  provided^  fets  down 
and  to  the  Court  here  (hews  the  Caufes  following,  to  wit, 
this  that  the  faid  Pl^  doth  not  anfwer  dire£Uy  but  evafively 
to  the  Matters  aforeiaid,  above  charged  againft  the  (aid 
Thomas  Kenfey^  Robert  Fenwiciy  John  Howard  and  John 
Fitch  by  the  Declaration  of  the  faid  Henry  \  and  it  wants 
Form. 

And  the  (aid  Thomas  Kenfey\  Robert  Fewwick^  JobnyntAa. 
Howard  and  John  Fitch^  becaufe  that  they  have  aliedged 
fufficient  Matter  in  Law  in  their  Plea  aforefaid  above  in  Bar 
pleaded,  to  preclude  him  the  faid  Henry  from  having  his 
Adioti  afore(aid  againft  them  the  faid  Thomas  Kenfeyy  Ro' 
bert  Fenwickj  *JiAn  Howard  and  John  Fitchy  which  they 
are  ready  to  verify,  which  Matter  the  fai^  Henry  doth  not 
deny  nor  to  the  fame  in  any  wife  anfwer,  but  altogether 
doth  refufe  to  admit  the  Verification  thereof,  as  before  pray 
Judgment,  and  that  the  faid  Henry  may  be  precluded  from 
having  his  A£iion  aforefaid  againft  them,  the  faid  Tho^ 
mas  Kenfey^  Robert  Fenwicky  John  Howard  and  John  Fitch^ 
.  Vc.    And  becaufe  the  Jufticcs,  &r.  CoDtlnnaoee. 
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P*  *79*  •  Bawell  againft  Kenfey  and  others. 

^f^^^ion  C^^^^  ^^^  declares,  that  whereas  the  PlamtiflT 
fcy*S°M4 -».***  the  24th  of  Aprils  34  Car.  2.  and  long  before, 
pleaded  to  an  h^j  ^jth  his  Family  inhabited  a  MelTuage,  and 
hjjL^t^  'exercifed  his  Trade  of  a  Sadler  therein,  and  had 
withfomcfmaUalfo  defigned  and  prepared  to  ba^e  exercifed  liis  • 
Antn^4-       ^^^^  Trade  therein  for  one  Year  then  next  follow^ 

3  wiif.  30S.  ing,  for  the  better  Support  of  himfelf  and  hia 
c^?*EL  668,    Family,  he  having  a  legal  Right  fo  to  do,  yet  the 

4  Coke  94.  '  Defeijjdants,  being  not  ignorant  of  the  Premises, 
\^\  g°' "'  but  malicioufly  intending  unjuftly  to  hinder  and 
Cro.  £1. 240.    deprive  the  Plaintiff  of  his  Habitation,  and  alfo 

from  the  Exercife  of  his  faid  Art  in  the  faid  Mef- 
fuage,  did  on  the  faid  24th  of  Aprils  dig,  &c.  the 
Soil  and  the  Ground  lying  cont]guou$  to  the  faid 
Meffuage  fo  very  much,  and  fo  near  the  Subftruc- 
tion,  Anglice  the  Foundation,  of  the  faid  Meffuage, 
that  thereby  a  great  Part  of  the  faid  Meffuage  \t\\ 
to  the  Ground,  and  the  Refidue  thereof  was  fpoited 
and  became  wafted  ;  whereby  the  Plaintiff  was 
compelled  to  leave  the  faid  Meffuage  for  1 1 
Months  then  next  enfuing,  and  to  expend  divers 
great  Sums  for  the  procuring  another  Meffuage, 
and  was  deprived  of  and  loft  the  entire  Ufc  of  his 
Trade  in  the  faid  Meffuage,  being  a  good  accuf- 
tomed  Shop,  to  His  Damage  300/.  during  the  faid 
I  r    Months-      The  Defendants    plead,   that  in 

.  Af/VA.  Term  laft  paft-  the  Plaintiff  and  one  Sufan 
Barwelly  Spinfter,  profecuted  a  form^  Aiftion 
againft  the  Defendants,  and  declared,  that  the 
Defendants,  Jpril  24.  34  Car.  2*  did  with  Force 
and  Arms  dig  in  the  Plaintiff* s  Soil  under  the  Foun- 
dation of  their  Houfe^  by  which  Digging  great  Part 
of  the  fame  Houfefell  to  the  Ground^  and  the  Rejidue 

.  thereof  became  fpoiled  and  wajled ;  and  by  Reafon 

thereof 
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thereof  the  Plaintifs  not  only  were  deprived  of  and 
l^  the  whole  Profit,  Commodity  and  Advantages  of 
the  of  or ef aid  Houfe^  from  the  aforefaid  z^ih  Day 
^/ April,  ^ till  the  fuing  out  of  the  Writ^  but  alfo  di- 
vers  of  the  Plaintiffs  Goods,  &c.   here  particulari- 
zing them,  (being  Goods  and  Wares  of  the  Sad- 
ler's  Trade)  were  broken  and  fpoiled  to  the  Da- 
mage of  500/.  and  that  thereupon  the  Plaintiffs 
had  a  Verdid  and  Judgment  for  140/.  and  Sat^- 
faSion  acknowledged  thereupon,  and  the  Defen- 
dants aver,  that  the  MelTuage  and  Digging  in  the 
former  Declaration  and  in  this  Declaration  are  all 
one,  and  *  that  xhe  Fall,  Spoil  and  Wading,  both  •  p.  |go« 
in  that  Adion  and  in  this  are  all  one;  and  that 
the  now  Plaintiff  is  one  of  the  Plaintiffs  in  the  for-' 
mer  A£tion,  and  the  Defendants  in  this  and  that 
Adion  are  the  fame  Perfons,  and  that  the  Da- 
mages given  in  the  former  Adion  were  given  in 
full  Satisfadion  of  all  the  Damages  mentioned  in 
this  Aftion  ;  Whereupon  thelPlaintiff  demurred, 
and  the  Cafe  was  twice  argued  at  the  Bar,  viz.  in 
^  the  laft  and  the  prefent  Term ;  and  Jones  Chief 
Juftice  held,  that  the  Recovery  in  the  former  Ac- 
tion is  no  Bar. of  this  Adion  for  three  Caufes,  viz. 
I.  That  the  Trefpafs  in  the  former  Adion  and  in 
this  are  not  the  fame,  and  then  the  Averment  is 
repugnant  and  void ;  for  in  the  former  Adion  the 
Digging  is  laid  to  be  in  the  Plaintiff's  Soil znd  un- 
der  the  Foundation  of  their  Houfe,  but  in  this  Ac- 
tion it  is  laid  to  be  fo  near  the  Foundation  of  the 
Plaintiff's  Meffuage.     2.  The  former  Adion  was 
brought  by  two  Plaintiffs,  and  alfo  for  the  throw- 
'  ing  down  of  their  Meffuage   and  fpoiling  their 
Goods,  and  this  is  brought  for  one  of  them  only 
'  and  for  the  Lofs  of  his  Trade  for  1 1  Months,  and 
in  the  other  Adion  the  whole  Time  does  not  ex* 
tend  above  6  or  7  Months  at  moft.     3.  The  Aver- 
ment that  the  Damages  in  the  firft  Action  were 

given 


given   in  foil  Satisfaftion  of  all  tbe  Damages 
demanded    in    this    A&ion    h   alfo   repngMht 
and  void.    But  Wyndbam^  Charlton  and  Lninz^ 
held    the   contrary;    and  as  to  the  fir(l|they 
faid,  this  Aflion  is  not  only  faid  tarn  prope^  bat  in 
taniumy  iS  iam  frope  fuhftru6timem  effoditj  and  that 
in  tantum  fuhftru&ionem  effodit  is  a  digging  of  the 
Foundation  itfelf,  and  that  digging  the  Fcundaii&n 
ifrelf  is*  without  Queftion  the  principal  Matter  in 
both  ;  for  the  Mefluage  did  not  fall  'till  the  Foun- 
dation itfelf  was  dug }  for  if  it  had  funk  by  dig- 
ging near  it,  there  would  have  been  no  Time  (Op- 
portunity) to  dig  the  Foundation  itfelf,  and  that 
digging  the  Foundation,  and  digging /e^inttri&  and 
fo  near  the  Foundation  are  but  feveral  Ways  of 
ezprefling  the  fame  Thing.    As  to  the  fecond  they 
faid,  that  in  the  firft  A£Hon  the  Plaintifis  called 
the  Mefluage  tbeir  MeJfuagCy  and  in  this  A4lion  the 
^Mi^^thcMd Plaintiff  calls  it  bii  Mejfuage,  and  yet  it  is  but  one 
m  Htmfi.         and  the  fame  Mefluage,  and  fo  it  is  averred :  and 
ruk  Ante  111,  therefore  it  ought  to  be  intended  that  they  were 
Jointenants,  and  that  the  former  Adion  was  for 
fpoiling  their  Goods  ;  and  therefore  although  the 
Plaintifi*  calls  them  his  Goods,  ye:  they  iliall  be 
intended  Goods  in  Fartnerfhip  in  Trade,  and  that 
up     n      ^he  Trade  was  Joint.    As  to  the  third  they  faid, 
*^*^^^*  that  the  Averment  of  the  Damages  in  the  ♦  other 
Adlion  to  be  given  in  Satisfadion  of  all  Damages 
'  in  this  A^ion  is  not  repugnant ;  for  the  Words, 
quod  perdidit  totum  commodum  &  Proficuum  of  the 
Mefluage,  include  the  Trade  therein,  for  by  the 
falling  thereof  no  Trade  could  be  ufed  therein, 
and  then  he  muft  of  Neceflity  provide  another 
Mefluage  both  for  his  Habitation  and  his  Trade, 
and  fo  it  is  within  the  Words  tatum  profcuum  hf 
adyantagium ;  alfo   the  Jury  in  the  other  A£tion 
might  and  mufl  be  prefumed  to  have  given  Da- 
mages for  all  that  is  laid  in  this  Adion,  v/«* 
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Want  of  Habitation  and  Lofs  of  Trade  in  the 
Mefluage,  as  neceflary  Confequents  of  the  falling 
oftbe  Mefluag6$'as  in  Balfery  the  Jury  always 
give  Damages  for  the  Cure^  Paiin,  Lofs  of  Time, 
iSi*  as  neceflary  Confequents  of  the  Battery  with- 
out Special  Damages  laid  in  the  Declaration.  But 
fuppo/e  ibei  Jury  ought  not  to  have  given  Damages 
for  the  Lofs  of  the  Trade  in  this  MelTuage,  yet  I 

fmce  they  have  done  it^  aad  it  is  fo  averred »  and 
Jodgflieot  gtven  thereon*  the  fame  is  a  Bar  in 
this  Adioo  until  it  be  reverfed  by  Attaint ;  and 
fo  k  w^s  in  Palmer  mALawfQn\  Cafe  in  B.  R^m^  ^^^^  ^^* 
Apmpfit  againft  an  Esecutor  he  pleads  a  Judg* 
meat  in  Debt  agamft  him  on  fimple  Cmitrad ; 
though  Debt  did  not  lie  in  dbat  Cafe,  yet  it  was 
heMt  ^t  the  Judgment  was  a  Bar  of  the  AfumpJU 
until  it  was  reverfed :  And  they  faid,  it  would  be 
very  mifchievous  to  permit  multiplying  of  Anions 
on  iiich  Niceties  of  varying  from  the  former  Ac- 
tion*.  h  is  f  rue»  in  the  former  the  Time  does  not 
exceed  7  Months*  and  in  this  it  is  laid  to  be  11 
Months ;  but  by  the  fame  Reafon  be  may  bring  a 
new  Action  for  12  Months  more  for  die  Lofs  of 
his  Trader  CpV.  and  lb  in  infimmm^  though  all  this 
Matter  was  before  the  Jury  in  the  former  Aftion, 
and  was  without  Doubt  confidered  of  by  them. 
But  the  Chief  Juftice  ftrongly  adhering  to  his 
Opinion,  no  Judgment  was  given  until  Pafcb.  i 
Jac.  z.  And  then  fFyndbam  Juftice  being  dead, 
and  Street  who  fucceeded  in  his  Place  being  of  the 
fame  Opinion  as  Wyndbam  was  Judgment  was 
given  for  the  Defendant. 
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•I*.  i8z/     .  ♦  North  zgdihtt. Hoyle: 

^^"^z    I^  Ejeament.     The  Defendant  wnit  6?  diciif 
pica rfAnticnt      That  the  Tenements   are  Antient  Demefne 
Denwihc.        Tenements  of  the  Manor  of  Streiton.     The  Plain- 
1  sh'oi«^386?*  -*ff  demurs  generally :  And  now  it  was  argued. 
But  it  is  a  Caufi  that  the  Plea  was  infufficient  for  Default  of  a  De« 
tJ^rZf  ^"^    'f^^^e,  Co.  Lit.  1 27.    The  Defendant  cannot  plead 
X  saik.  flZ7.     any  Plea  before  Defence  made ;  and  divers  Pre* 
4Btc.Ab.31.  cgdig0(g  ^rere  Ihewn,  that  in  Pleas  of  Antient  De- 
mefne Defence  was  made ;  but  Raft.  Entr.  58. 
and  other  Precedents  were. (hewn,  where  Antient 
Demefne  was  pleaded  without  Defence,  and  par- 
ticularly in  Hill.  43  Eh  in  C  B.  Rot.  1807.  and 
in  vl. Scire  ficias  a  Defence  is  never  made.  Where- 
upon the  Court  faid,  thit  Co.  Lit.  is  not  abfolutely 
to  be  fo  intended  ;  for  tb6  Precedents  where  Aq« 
tient  Demefne  is  pleaded,  being  fometimes  with 
Defence  and  fometimes  without  it,  prove  only  that 
it  may  be  pleaded  with  Defence,  but  do  not  prove 
that  it  cannot  be  pleaded  without  it ;  and  there* 
upon  they  ruled  the  Plea  good  without  Defence. 
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«  Robinet  againft  Cobb. 

HERETOFORE  as  appears  in  the  Term  of  Eafter  BiU  in  the 
laft  pafl,  Roll.  112.  it  is  thus  contained ;  Be  it  re-  Common  Pleat 
membered,  that  on  the  16th  Day  of  jlpril  in  this  fame  *f^^ '"  ^^" 
Term,  came  here  into  Court  James  Robinei^  by  Robert 
Bird  his  Attorney,  and  exhibited  to  the  Juftices  here  his 
certain  Bill  againft  Thomas  Cobby  Gent,  one  of  the  Attor- 
nies  of  the  Court  of  the  Lord  the  King  of  the  Bench  here 
pi^ent  herd  in  Court  in  his  proper  Perfon  of  a  Plea  of 
Debt,  the  Tenor  of  which  Bill  follows  in  thefe  Words, 
to  wit :  To  the  Juftices  of  the  Lord  the  King  of  the  Bench. 
LoruUn^  to  wit.  James  Robinet  by  Robert  Bird  his  Attor- 
ney)  complains  of  Thomas  Cobby  G/ent.  one  of  the  Attor- 
neys of  the  CoUrt  of  the  Lord  the  King  of  the  Bench  pre- 
fent  here  in  Court  in  his  proper  Pe/fon,  for  this  that  the 
fitid  Thomas  unjaftly  detains  and  hath  not  paid  to  the  faid 
yartus  one  Hundred  Pounds  which  he  owes  to  him,  for  thi? 
to  wit,  that  wherbas  the  faid  Tbomai  on  the  firft  Day  of 
Deccmb^Ty  m  the  35th  Year  of  the  Reign  of  the  Lord  the 
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Itow  King,  at  L^mkn  in  the  Pariih  of  the  Ueflbd  i£fiy 
of  tbi  Archet^  in  the  Ward  of  Obs^  bjr  the  Name  of 
Tltfuuu  Cobb  of  Saffron^U^aldin^  in  theCxMintj  ofEJ/ex^Geat. 
by  his  certain  Writing  obligatory^  ac)cnowledged  himfelf 
to  be  holden  to  the  laid  JamiS  'in  the  (aid  lOOiL  to  be  pud 
to  the  faid  Jarms  when  thereto  afterwards  he  Qiould  be  re- 
quefted ;  neverthelefs  the  faid  Thcmasy  although  oftentimes 
requeftecl)  hath  not  yet  paid  theiaid  lool  to  the  (aid  Jamest 
but  the  fame  to  him  hitherto  to  pay  altogether  hath  refiifed, 
and  ftill  dotfarefufe;  whertupon  he  faith  that  he  is  pre* 
4  P«  \%Ai  judiced,  and  *  hath  fuftained  Damage  to  the  Value  of 
lO/.  and  therefore  he  prays  Remedy,  t^c.    And  he  pro- 
duced here  in  Court  the  faid  Writing,  which  teftifies  the 
Debt  aforefaid)  in  the  Form  aforeiaioi    Pledges  to  profe- 
cute  John  Doe  and  Richard  Roe. 

Sleji,  And  the  faid  Thomas  Cobb  in  his  proper  Perfon  comes 

rytfofthe       and  defends  the  Force  and  Injury  When,  ^c.  and  prays 
Writing obli-     ()y^f  ^f  jjje  Condition  of  the  (aid  Writing,  and  it  is  r«d 
STconJSion:  tohim  in  thefe  Words:  The  Condition  of  this  Obligation 
is  fuch,  that  if  the  above  bounden  7}«xuij  Cobb^  his  HeirSy 
Executors  and  Adminiftrators  for  their  Parts  and  Behalfi;, 
do  and  (hall  in  all  Things  well  and  truly  ftand  to,  obey, 
abide,  perform,  fulfil  and  keep  the  Award,  Arbitrametti 
final  £nd  and  Determination  of  Sir  Janui  Jlflrey^  Knight, 
one  of  the  Mafters  of  the  High  Court  of  (jhancery^  Arbi* 
bitrator  indifferently  eleded  and  named,  as  well  on  the 
Part  and  Behalf  of  the  above  bounden  Thomas  Cehbj  as  of 
the  above  Tamcijasms  Robimt^  to  arbitrate,  award,  order^ 
judge  and  determine,  of  and  concerning  all,  and  all  Man* 
ner  of  A£tion  and  A^ons,  Caufe  and  Cau(es  of  AdionSy 
Suits,  Bills,  Bondsi  jSpccialties,  Judgments,  ExecutioaSf 
Extents,  Quarrels,  Controverfies,  Trefpafies,  Damages 
and  DemanSs  whatfoever,  at  any  Time  heretofore  iuuly 
made,  moved,  broudit,  commenced  and  profecuted,  done, 
fiifFered,  committecTor  depending,  by  and  between  rtie 
laid  Parties,  or  either  of  them,  fo  as  the  faid  Award  be 
made  in  Writing,  and  ready  to  be  delivered  to  the  Parties 
in  Difference,  or  fuch  of  them  as  (hall  defire  the  iame,  oa 
or  before  the  laft  Day  of  Hilary  Term  next  \  then  this 
Obligation  to  be  void,  or  elfe  to  remain  in  full  Force  and 
trnparbRce*      Virtue:  which  being  read  and  heard,  the  faid  Thotuas 
prays  Leave  to  imparl  thereto  here,  until  Friday  next  al^ 
ter  the  Morrow  of  the  Hofy  Trinity^  and  he  hath,  &^  the 
fame  Day  is  given  to  the  faid  James  Robinet  bere,&^.  And 
li^W  here  at  this  Day,  to  wit«  on  the  fiud  Fridi^  next  wf»> 

'   ter 
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ler  die  (aUI  Morrow  of  the  lUfy  Trinity^  hifcre  coAiei  u 
wdl  the  faid  7«m«f  Rokinet  by  hw  Attorney  aforcfaid,  as  No  Award. 
die  Cud  7%dmax  in  his  proper  Perfim;  and  the  fsM  Janus 
pimyft  that  the  faid  Thtmas  anfwer  bis  Bill  aforelai<I,  bft. 
aod  the  faid  Tbomat  as  before  defenda  die  Poree  and  Injury, 
when)  &r.  ^d  fatth  that  the  faid  yrnm  kMmt  ought  not 
to  have  his  Adion  aforefaid  againft  him,  becaufe  he  faith 
that  the  (aid  Janus  Aflny  made  no  Award,  *  Order,  Ar-  *  P,  |S  j;i 
bitrament,  final  End  or  Determinadon,  between  the  Psir^ 
dea  aforeiktd,  of  and  cocx:eming  the  Pf^eniifes  in  the  Con- 
dition aforefaid,  above  mendoned,  before  or  upon  the  fatd 
laft  Day  of  the  faid  Term  of  St.  Hilary^  next  enfuing  the 
Date  oif  the  OUigadon  aforeiaid,  and  this  he  is  ready  to 
verify;  whereupon  he  prays  Juc^ment  if  the  {kA  Joints 
oi^bt  to  have  his  AAion  aforeiaid  thereupon  agsun^  binii 


And  the  faid  Janus  R$hhut  faith  that  he  by  any  Thrng  Repliatiop. 

before  alledged  ought  not  to  be  precluded  from  having  his  JJjJJ^^J^c^ 

Adton  aforeiaid  againft  the  £ud  Tbomasy  becaufe  he  fiiitfa  y^y^^   ^^  ' 


that  the  Term  of  St.  Hilary  in  the  Condition  afore&id 

above  mentioned,  began  the  i23<i  Day  of  January  ip  the 

Year  of  our  Lord  IM3,  and  ended  the  I2tb  Day  of  Ff* 

imary  then  next  enfuing,  and  that  the  faid  James  Aftriy 

Ae  Arbitrator  aforefaid  in  the  Condition  aforefaid  named, 

having  taicen  upon  himfelf  the  Burthen  of  the  Award, 

Order,  Arbitrament,  iinal  End  and  Determination  of  an4 

upon,  the  Premifes  in  the  Condidon  aforeiaid  above  fpeci«- 

fied,  after  the  making  of  the  (aid  Writing  obKgatoryi 

and  before  the  (aid  Taft  Day  of  the  faid  Term  of  St. 

Hilary  next  enfiting  the  Date  of  the  Wridng  obligatory 

aforeiaid,  to  wit,  upon  the  8th  Day  of  February^  m  the 

Year  of  our  Lord    1683,    afore&id,    at  London  afore^ 

iaid,  in  the  Pariih  and  Ward  afordfaid,  made  his  award 

in  Writing  of  and  upon  the  IVemifes  in  the  Condition 

aforefaid  of  the  Writing  obligatory  aforefaid,  above  fpeci* 

lied  ready  to  be  delivered  to  each  of  the  Parties  afore^d, 

which  figned  with  the  Hand  of  the  biA  James  Ajirey^   the 

bid  Janus  Rakisutj  produces  here  in  Court,  the  Date  of 

which  is  the  bid  jBth  Day  of  February^  in  the  Year  of  our 

JmA  16S3  aforeiaid,  in  the  IVfanner  stnd  Form  following^ 

to  wit.    Whereas  there  have  been  feveral  Suits  depending 

in  tl^  High  Court  of  Chancery  and  at  Common  Law 

between  the  faid  Thomas  Csbb  and  the  faid  James  Robinety 

both  of  Sajfren-fyatdin^  in  die  County  of  A^i  Gende- 

men,  and  whereas  ^fe  the  laid  Thomas  Cebb  and  Jameo 

Rebinet 
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RMnet  liid  fefer  the  Matters  aforefaid,  and  all  other  Mat# 
ters  in  Difference,  between  them  to  the  Award  and  Arbi- 
trament  of  the  faid  James  ^Jlriy^  and  did  enter  in  'Bonds 
each  to  the  other  in  the  Penalty  of  100/.  to  (land  to  and 
pefform  fuch  Award,  Arbitrament  and  Determination  as 
the  bixAy antes  Afirey  fhould  make  thereupon ;  and  all  Mat- 
ters in  Difference  between  the  Parties  afore4id  being  fully 
heard  and  deliberated  iipon  beibre  the  faid  J  anus  Aftrey  by 
•  P.  I  £6.  .the  ♦  Partiets  afo/efaid  and  their  Friends,  the  faid  James 
Aftrty  by  the. Writing  aforefaid,  did  Order  and  Award  that 
ihe  faid  Thomas  Cobb  within  one  Week  next  after  the  Date 
oif- this.  Award  ihould  pay  to  the  faid  Jam^s  RMnety  or  to 
his  Order,  the  Sum  o(  yi,  los,  of  the  lawful  Money  of 
England^  in  full  Satisfa6tixin  rof  ail  Demands  whatfoever, 
and  that,  upon  the  payment  thereof  each  of  them  Ihould 
feal  and  execute  to  the  other  of  them  a  general  Releafe,  as 
'  by  the  faid  Writing  of  Award  more  fiiUy  appeareth;  and 
.  ^  the  faid  James  Rob'met  faith  that  the  faid  Thomas^  although 
'-  often  requeflied  hath  riot  paid  to  the  faid  James  RMnety  or 
to  his  Order  the  faid  jl.^ios.  or  any  Part  thereof,  within 
one  Week  next  after  the  Date  of  the  Writing  of  Award 
.aforefaid,  or  afterwards  hitherto. according  to  the  Form  and 
£ffe£l  of  the  Writing  of  Award  aforefaid ;  and  the  faid 
James  Rob'met  further  faith,  that  ifter  the  Date  of  the  Wri- 
ting obligatory  aforefaid,  and  before  the  End  of  one  Week 
next  dfter  the  Date  of  the  Writing  of  Award  aforefaid,  no 
new  Caufe  of  A£lion  did  -  arife,  was  of  happened  between 
the  faid  Thomas  Qbb 'znd  James  Robixet  for  any  Matter 
whatfoever;  and  this  he  is  ready  to  verify:  wherefore  be 
prays  Judgment  and  his  Debt  aforefaid,  together  with  his 
Damages  by  Ocqafion  of  the  Detention  of  that  Debt  to  be 
adjudged  to  him,  &c. 
kcjomder.  And  the  faid  Thom^fs  faith,  that  well  and  true  it  is  that 

ji^rdTIt^^  the  {zid^. James  Aftrey^  the  Arbitrator  in  the  Condition 
Kcplication,  al-  aforefaidf  above  named,  after  the  Date  of  the  Writing  ob- 
ledges  a  Caafe  ligatory  aforefaid,  and  before  the  faid  laft  Day  of  the  faid 
of  AaioB  hav-  Term  of  St.  Hikry  next  enfuing  the  Date  of  the  faid 
Jw«?thePa..  Writing  obligatory,  to ^  wit,  upon  the  faid  8th  Dav  of 
tics  after  the  .  February,  in  the'  Year  of  our  Lqrd  1683  aforefaid,  at 
SubmiOion,  and  London  aforefaid,  iri  the  Parilh  and  Ward  aforefaid,  made 
^^^of  the  ^'^^  ^'^  Award  in  the  Manner  and  Form  aforefaid,  as  the  faid 
Award.  ^  /  Janu^  Robinet  above  hath  alledged  ;*  and  further  the  faid 
Et  Sic  No  Thomas  faith,  that  after  the  Date  of  the-.  Writing  obligatory 
Award  accord-  aforefaid,  and  before  the  making  of  the  Writing  of  Award 
/fcl*of\h' ^"  aforefaid,  to  wit,  upon  the  6th  Day  of  February,  in  the 
teubmiffion.  Year 
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Year  of  our  Lord   I683,^  at  TFalden  in  the  County  of 
EJfex  aforeiaid)  a  new  Caufe  of  Adion  did  arife,  was  and 
happened  between  them  the  i^d  Thomas  *  and  Janus^  for  -•  P,  1^7^ 
this  that  the  faid  Thomas  on  the  6th  Day  of  February^  in*' 
the  Year  of  our  Lord  1683  aforefaid,  at  Walden  in  the 
'  County  of  EJ/ixy  the  bid  Clofe  of  the  faid  famis  Robinet   *  ^ 
did  break  %nd  enter,  and  his  Grafs  to  tbe  Value  of  ten 
Shillings  there  lately  growing  with  Feet  in  walking,  and 
with   Cattle  did  tread  do'wn  and  confume,  and  fo  tne  (aid 
Thomas  faith  that  the  faid  James  JJirey  the  Arbitrator  afore- 
f^d,  made  no  Award,  Order,  final  End  or  Determination 
between  the  Parties  aforefaid,  of  and  concerning  the  Pre- 
miies  in  the  Condition  aforefaid  above  mentioned,  before 
or  upon  the  faid  laft  Day  of  the  (aid  Term  of  St.  Hilaryy 
next  enfuing  the  Date  or  the  Obligation  aforefaid,  accord** 
'  ing  to  the  Form  and  Effedt  of  the  Submiffion  in  the  faid 
Condition  fpecified,  but  the  Authority  in  the  faid  Submif- 
fion  in  the  faid  Condition  aforefaid  contained  did  exceed; 
and  this  he  is  ready  to  verify;  whereupon  he  prays  Judg-- 
ment  if  the  faid  James  RoHnef  ought  to  havQ  bis  Adion 
aforefaid,  thereupon  aeainfl  him,  t^Cm '  .  \ 

And  the  faid  James  Kfibinet  faith  that  the  faid  Plea  of  the  D^jtourrer. 
&id  Thomas  above  by  ^replying  pleaded,  and  the  Matter  in 
the  fame  contained,  are  not  fufficient  in  Law  to  preclude 
him  the  faid  James  Robinet  fronv  having  his  A£lion  afore- 
faid againft.the  faid  Thomasy  2Wd  that  he  to  the  fslid  Plea 
-in  the  Manner  and  Form  aforefaid  pleaded  hath  no  Necef- 
fity,  neither  is  he  bound  by  the  Law  of  the  Land  to  an- 
fwer;  and  this  be  is  ready  to  verify :  whereupon  the  (aid 
James  Robinet  as  before  prays  Judgment,  and  his  Damages 
by  Occafion  of  the  Detention  of  his  faid  Debt  to  be  ad- 
judged to  him,  ^c. 

And  the  faid  Thomas  becaufe*  that  the  faid  Matter  by  jomder. 
him  above  by  rejoining  alledged^  [which  he  is  ready  to 
verify:]  is  fu£Scient  in  Law  to  preclude  the  bii  James 
Robinet  from  having  his  Adion  aforefaid  againfl  him  the 
faid  Thomast  which  Matter  the  faid  James  doth  not  deny, 
ilor  to  the  fame  in  any  wife  anfwer,  but  altogether  doth 
refufe  to  admit  the  Verification  thereof,  prays  Judgment, 
and  that  the  faid  James  be  precluded  from  having  bis  AAion 
^orefaid,  ^c.  ifc. 


Robinet 


J  I. 
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^  Robinei  againft  Cohi. 


Award  of  %  T\EBT  upofl  tD  Obligation  dated  i  •♦  'Darentb. 
D^^dfi^f.  35  Car.  2.  conditioned  to  perform  an  Award, 
nerai,  intended  fo  that  it  bc  made  i^c.  bcforc  the  laft  Day  of  Hi- 
SlcSiffionf  '^ry  Term  next  enfuing.  The  Defendant  pleads 
iigood;  but  of  no  Award.  The  Plaintiff  replies  and  (hews  an 
^e  T^tJd!^  Award  made  before  the  iaft  Day  of  the  faid  Hilary 
AwardbVoid  Term,  viz.  the  8th  Day  of  February  de  &  fuptr 
i^oft.  173.  '^i^premiffis^  That  the  Defendant  within  a  Week  after 
?RSu!Ab.»63.  the  Date  of  the  Award  Oiould  pay  to  the  Plaintiff 
«^4-  7/.  1 05.  in  SatisfafUon  of  all  Demands  whatfoever } 

^i^^undm  »4».  ^^^  ^^^^  ^^^^  Payment  thereof  each  of  the  Pariks 

1  Lev.  sh  iii^fboyld  rtleafe  to  the  other  all  Demands:  And  avers, 
3  m^/h6.  ^^^^  «^  ^^w  ControTerftr  or  Caufc  of  Aftion  did 
6  Mod  590.  arife  within  the  Week  after  the  faid  Award.  The 
1*0  Modf  aoT.,  Defendant  rejoins,  quod  bene  &  verum  eft  that  the 
'6  Mod.  33, 35-  Arbitrators  made  an  Ayvzxd. prouti  but  further  faid, 
JJ;^^*y;'^^;that  after  the  Submiffion  and  before  the  Award, 
Kyd  on  A^di  VIZ.  the  6th  of  February^  a  new  Caufe  of  AdioQ 

'  Tirm  Re  ^^^^^  ^^  ^^^  Plaintiff  againft  the  Defendant,  for 
64s.  ^*  that  the  Defendant  on  the  fame  iSth  of  February  did 
breai  and  enter  the  Clofe  of  the  Plaintiff  called 
Blewy  whereof  the  Arbitrators  had  Notice,  and 
fo  they  made  no  Award ;  whereon  the  Plaintiff 
demurred.  And  now  it  was  objeffced.  that  the 
Award  was  void  ;  \  ^  Becaufe  it  is  for  the  Payment 
cf  Money  in  Satisfadion  of  all  Demands  general- 
ly,  which  extends  to  the  Time  of  the  Award  made, 
and  fo  it  is  beyond  (or  out  of)  the  Submii&on: 
And  a.  That  the  Releafe  being  general^  refers  to 
the  Time  of  the  Releafe  given,  aad  coafequently 
(hall  releafe  the  laft  Caufe  of  Aftion,  which  wns 
not  within  the  Sobmiflion,  and  fliali  alfo  releafe 
even  the  Bond  of  Submiffion.  But  upon  Argu- 
ment it  was  refolved  by  the  whole  Court,  That  the 

Award 
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Kvnxi  yanu  good ;  and  a  Difference  was  taken 
where  the  Award  is  for  a  SattsfaQion  till  tbt  Aiosrd^  jeiqaetk 
or  for  a  Releafe  till  the  Award,  this  is  ill ;  but  ^t^ 
when  the  Award  is  general  without  being  limited 
to  any  Time,  and  the  fame  is  made  de  ^fuferfre^ 
'  mUfis  (as  here)  this  fhall  be  intended  till  the  Time 
of  the  .Submiffion ;  and  a  Releafe  of  all  Demands, 
l^c.  till  the  Submiflion,  fhall  be  a  good  Perform- 
ance of  the  Award :  And  for  the  firfl  Part  of  this 
Difference  were  cited  Cro.  Ja,  352.  Slainy  affainft 
Wild.  10  Co.  Mofs  zgzititt.  Beadle  cited  ♦  in  Ojborn^^  •  P.  189^ 
Cafe  in  \o  Co.  1 3a  and  2  Roll.  Mawe  againft  Af * 
mud.  And  for  the  other  Part  of  the  Difference, 
I  RcU.  Abr.  256.  Let,  M.  nu.  i  H«//.  29-  Allaboyer 
againft  Clifford^  Cro.  Eliz.  861.  Goodman  againft 
Fountain.  Whereupon  Judgment  was  given  for 
the  PlaintiE 

ffr  Mt9ri  Ma$UjuU.  X  Bwrmn  %11  ^•'^Avfmrdi  €re  mtw  mmjiitr^i  wAgrtat  Lt^imdt  tmi 
l^$  Stri&ik/s  than  they  %»*refn-aurty^  amdit  u  right  that  tbeyjhiili  he  iihermlh  ciijlrved^  heeem/e 
Aiy  ore  made  hy  Jti^et  •ftbe  Parties  rmn  eheefimg  /  and  he  declared  agaiax  cndcal  Miccbei 

n  fcuBisg  Awards  nadc  by  Judges  of  the  Parties  •wn  diooiing. 


0 

Riijfel  againft  RuJ^el. 

^OVENANT    brought    upon    an    Indenture,  a  ommw^^  ace 
whereby  the  Defendant  covenanted  to  permit  f]^t«^*toitfi 
the  Plaintiff*  to  recdve  lOoA  psr  annum  Rent ;  both  sides, 
whereof  60/-  fer  annum  was  to  be  for  Payn^cnt^^^'J^ 
of  a  Debt ;  and  the  Reiidue  to  be  paid  to  the  De-  ^98.        .  ^ ' 
fcndant,  and  aifigns  a  Breach  in  a  Diftnrbance  by  ^'^^'  *^^' 
the  Defendant  from  the  Receipt  of  the  Rent.  The  ,  BacAb^.^* 
Defendant  pleads  a  Concord  between  the  Plaintiff'^  stta.i73. 
^d  the  Defendant,  that  each  of  them  fliould  de- 
liver his  Part  of  the  indenture  to  the  other  to  be 
cancelled  into  the  Hands  of  a  third  Perfon ;  and 
that  each  Parsy  fhonld  be  difcharged  of  all  Adions 
^n  the  bid  Indenture }  and  avers,  that  he  the 

Defendant 
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Defendant  did  deliver  his  Pari  to  fuch  third  Per* 
ion,  &f^.  The  Plaintiff  demurred,  and  Judgment 
for, him  ;:  for  Concord* is  no  Plea  if  it  be  not  exe- 
cuted on  both  Side$.  ... 


/    Davies  againft  Churchman.    . 

•  «.' 

Debt againn  the  'T\EBT  oTi  ZTi  Obligation  againft  the  Defendant 

d^thcS.  ^^  ^^'^'^'  ^^^  P'^^^«»  ^^^^  Adminiftration  to 

twbaa  AiTtfts    his  Anceflor  was  committed  to  y.  S.  who  had 
'^a*2  ^'  *^»  taken  Adminiftr?tion,  ajridTiad  Affets.    The  Plain- 
tiff demurred,  an<i  upon  Argument  he  had  Judg- 
ment ;  for  the  Plainti^"  hatfi  Election  to  fue  the 
one  or  the  other. 

By  the  F.ngliih  Stat.  3  &  4  W.  &  M.  c  14.  and  the  Irifli  Stat.  4  Ann.  c.  5.  the  Hdr 
ii  made  liable  for  the  Value  of  the  Land  ibid  befdrc  Adion  brought* 


•  P.  1 50*  *  Haughton  againft  Shelcrofs. 

APkaonthc  jSSUMPSIT  vf2i^  brought,  ami  the  Defendant 
dS^%^r^r  pleaded  the  Statutes  for  poor  Prifoners,  both 
Prifoncrs.  of  them  briefly,  and  confounded,  them  together, 
-Vide  ante  ijr  x.zV\Tig  only  the  Subftance  of  each,  and  alfo  pleads 

a  Summons  and  Difcharge  by  the  Juftices,  and 
demands  Judgment  if  againft  his  Perfon  or  necef- 
fary  Goods,  ^c.  the  Plaintiff  ought  to  have  Exe- 
«  JM«."  cution,  (fr  only  againft  his  Laflds  and  his  other 
Goods.  The  Plaintiff  demurs,  and  divers  Excep- 
tions were  taken  to  the  Plea,  but  all  of  them  were 
over-ruled  except  one,  viz.  That  where  he  pleads 
his  Imprifonment  on  the  Day  mentioned  in  the 
Statutes,  he  does  not  fhew  for  what  Caufe  he  was 
imprifoned,  and  may  be  it  was  for  a  Fine  to  the 
King,  or  Contempt,  &c.  which  are  not  within 
the  Statutes  \  and  although  the  Caufe  of  the  Im- 
prifonment 
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prifonment  be  ihewn  in  the  Certificate,  that  Is  not 
fufficient,  for  it  is  not  traverfable,  but  it  ought  to 
have  been  (hewn  in  the  Plea ;  and'  for  this  fingle 
Caufe  Judgment  was  given  for  the  Plaintiff  gene- 
rally. See  the  like  Matter  before^  Page  151.  San* 
den  againft  Tooth. 


Cbafin  againft  Betjworth. 

CT'RESPJSS  for  breaking  his  Clofe  called  theCtift«n«f  *• 
^   Afori^/.P/jf^,  and  ereding  a  Stj^l.l  there.    The^^^;j^3, 
Defendant  juftifies  by  the  Cuilo'ih  of  the  Manor  the  Mtnor. 
for  all  Tenants  to  ereft  Stalls  there  to  fell  their  ^^  ]^^  ^^^ 
Goods,  and  that  the  Defendant  being  a  Tenant 
and  2L  Butcher,  erefled  a  Stall  'to  fipll  Flejh;   on 
which  the  Plaintiff  demurs-     And  i.  It  was  ob- 
jefted,  that  the  Plea  wa$  ill,  becaufe  it  is  not  faid 
that  the  Market-Place  is  within  the  Manor,  and 
then,  the  Cpftom  of  the  Manor  cannot  extend 
thereto ;  but  hereto  it  was  anfwered  and  allowed 
by  the  Court,  that  feeing  it  is  faid  the  Cuftom  ofCuftomtofcH 
the  Manor  is  to  ereft  Stalls  in  pred'  loc6  in  quo,  '"J,'^,^'^ 
&c.  this  is  a  fufEcient  Averment  that  the  locus  /;i  it  is  within  the 
quo  is  within  the  Manor.     2.  Objefted,  That  the  ^^'^'' 
Cuftom  is  to  eredk  Stalls  *  for  felliiig  their  Goods,  *  P.  19  !• 
and  the. Plea  is,  That  he  crefted  2i  Stall  to  fell  «<«  that  the 
Flejby  and  does  not  fay  his  Plejh;  and  it  may  be  a  ted^iTfcV"^, 
Stranger's  Flelh,  as  in  Cfo.  J  a.  46.  Burfer  againft  omitting  the 
Martin,  Trefpafs  for  taking  a  Horfe  from  the  Per  "^^'^^^^^ 
fon  of.  the  Plaintiff;  and  becaufe  it  was  not  raidg1XLd.1Uy.939. 
bis  Horfe,  judgment  was  given  for  the  Defendant, 
And  fo  it  was  ruled  to  be  done  in  this  Cafe.     But  BntfuchDef«a 
{Note)  it  feeming  to  be  a  hard  Cafe,  the  Court  re-  ^ybeai*<kdhy 
commended  it  to  the  Parties  to  agree  to  amend  the  the  writ. 
Plea,  and  to  go  to  Trial  on  the  Merits  of  the  Caufe,  *  ^'  '^^• 
which  they  accordingly  did. 

Philips 
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Pbiltps  againft  Tbon^fm^ 

^  S.  C.  Ante  69- 

Aibnkrapt>    ^SSUMPSlT  zs  Affigncc  of  iCommiflioners 
S^*b\c  ^^  Bankrupt;  and  upon  Iffue  Non  AJumpftf 

Xkiwcry^of the  and  Special  Verdi£b,  the  Cafe  was  thug*.  Watkins 
Wnttothe^  a  Tradefman  was  indebted  to  fhomffon^  and  in 
MwGtaftnictiii  Eo/fer^tttxi^  28  Car.  z.  Tbompfon  obtained  a  Judg* 
*•  Writ  •A^  mcnt  againft  him  for  600/.  and  in  a  Scire  fac. 
todiTc^'mi^  thereupon,  in  Mich.  29  Car.  2,  has  the  Judgment 
iwei^  «/ii#ra«  revived,  and  30  Sett.  30  Car,  2,  a  Fieri  fa.  there* 
Antc5^,'i9X'"P^^  was  delivered  to  the  Sheriff,  and  endorfed 
I  sd.  173.  accbrding  to  the  new  f  Statute  in  the  Mprning  of 
a^ti'sJ^'  that  Day;  and  afterwards  the  fame  Day  in  the 
I  Jo.  438*  £veningirj/^/»j  having  Notice,  thereof  leaves  his 
xVenuU36o,  Houfe,  and  becomes  Bankrupt;  and  after  that, 
X  LcT.  13*  i4>  ^^*z-  10  Oilob.  in  the  fame  Tear  the  Sheriff  feized 
'sbofttfs^i.  ^^^^^^^*^  Goods,  and  fold  them  for  400/-  and  de- 
»2S.  .  Hvered  the  Money  to  Tbompfon  in  Execution  for 

his  Debt,  and  after  fuch  Delivery  the  Commiifi- 
oners  aiHgn  the  Money  to  the  Plamtiff,  and  for  it 
this  A£lion  was  brought:  And  two  Points  were 
argued  three  Times  at  the  Bar,  viz.  once  when 
Nprtb  was  Ch.  Juft.  and  twice  afterward  when 
Jones  was  Ch.  Juft.  t.  Whether  the  Goods  were 
ff^ifiusmtty  fo  bound  f  by  their  being  delivered  to  the  Sheriff, 
^d'^^lu  ^^^^  ^^^y  could  nor  be  liable  to  the  Commiffioners 
m^ff  M.  ^^  3j|^ntrupt  by  Watkins^s  becoming  afterwards  a 
Bankrupt,  2.  Admitting  they  are  liable,  whether 
this  Action  will  lie  for  the  Money,  or  only  Trover 
for  the  Goods  ?  And  at  the  fir  ft  Argument  it  was 
(Irongly  urged  at  the  Bar,  that  the  Goods  were 

bound 

t  Zngl^p  %^  Chariet  i.  c.  3.    Iriih»  7  Wil.  3.  c  is. 
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bound  to  anfwer  the  Defendant's  Debt  by  the  De- 
livery of  xbt  Fieri  fac*  according  to  the  new  Stat*. 
For  this  is  in  a  Manner  an  Execution  fenred  and 
executed  within  the  Stat,  of  2 1  Jac*  c.  \  9.    And 
for  this  were  cited  Dp  67.  B.  Strin^ellow^  Cafe, 
Cro.  Cba*  148*   Audiey  v.  Hal  fey  ^  and  Baily  and 
Sunning' t  Cafe,   i  Levinx  173.     And  of  •  this  *  P.  i92. 
Opinion  were  at  firft  Wyndbam  and  Cbariton  Juf- 
tices :  But  afterwards  all ;  the  Judges,  vi7^  Jof^ts 
Ch.  JuiL  Char  lion  and  Leviuz^  and  alfo  Street^ 
(made  a  Judge  in  Wyndham's  Place,  who  was  then 
dead)  held.  That  the  Goods  were  fubjeA  to  the 
Commifiioners  of  Bankrupt,  and  were  well  fold 
by  them  even  fmce  the  New  Statute  as  well  as  be- 
fore, for  that  Statute  makes  no  DifFerence  in  this 
Cafe.     But  whereas  before  that  Statute  the  Goods 
were  bound  to  the  PlaintiiF  In  the  Adion  from  the 
Telle  of  the  Writ,  now  they  are  not  bound  till  the 
Delivery  of  the  Writ  to  theSheriflF;  but  how  arc 
they  (then)  bound  ?  Why  only  fo  as  the  Bankrupt 
himfelf  cannot  difpofe  of  them,  but  not  fo  but 
that  the  Commifiioners  may  difpofe  of  them  for 
the  Benefit  of  Creditors  by  the  exprefs  Words  of 
the  Statute  of  21  Jac.  c,  ig.  no  Execution  of  them 
being  ferued  and  executed ;  and  the  Delivery  of  the 
Writ  to  the  Sheriff  is  not  any  Execution  thereof, 
admitting  that  it  is  thereby ^Jr-y^^;  for  the  Words 
of  the  Statute  21  Jac.  are  ferued  and  executed \ 
and  fo  this  Cafe  differs  from  Stringfellaw\  Cafe,?:  ^41^"^ 
znd  from  Judley  and  Halfey*%  Cafe;  for  there  thef^^hjcha*' 
Extents  were  executed,  though  the  Execution  was  Bankrupt'a 
not  complcated  till  the  Delivery :  And  the  Cafe  oi^J^/^' 
Baity  and  Eunning  was  refolved  only  in  Excufe  of  the  Good*  only, 
the  Bailiff,  that  be  (hould  be  exciifed  for  execute  ^^^^^^jj^ 
ing  the  Writi  and  not  that  the  Goods  were  bound  wicke. 
by  the  Delivery  of  the  Writ.     And  as  to  the  fecond  ^J/^!L'wai 
Point  all  the  Jnftices,  except  Levinz^  held  clearly,  Uc." 
That  the  Commifiioners  could  not  afiiffn  this  Mo-  J***^^^ 

.  S»9. 
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Hey;  for  they  had  to  do  only  with^ the  Batikr^fpt'i^ 
Goods,   and  this  Money,  for  which  the  Goods 
were  fold,-  was  never  the  Bankrupt's  Money,  nor 
could  he  bring  any  Afbion  for  iti     But  Levinz  faid, 
he  believed  that  fiich  A&ions  had  been  brought 
for  the  Money,  and,  as  he  remembered;  it  had  . 
been  fo  in  Baseman* s  >  Cafe  about  1 4  or  15  Years 
fince  in  the  King's  Bench,   where  Trover  wat 
brought  as  well  for  the  Money  as  the  Goods.     But 
he  thought  the  A£lion  for  the  Money  could  hardly 
be  maintained  in  Reafon ;  and  he  confented  with 
the  others,  that  Judgment  fhould  be  for  the  De- 
fendant in  this  Cafe^  and  fo  it  was. 


•  P.  193.  ♦  Jylet  agalnft  frUIiams. 

inT>tht OT Co- iQOFEN ANT  upon  a  Deed  not  indented,  and 
c^^/cd  nJt°^  declares  on  a  Leafe  of  certain  Land  to  the  De- 
indentcd,  NH  fendant,  rendering  Rent,  with  a  Covenant  to  pay ' 
^uSe!*^***  it,  and  afligns  a  Breach  in' Non-payment  of  the 
Co.  Lit.  47.  b.  Rent.  The  Defendant  by  Proteftation^  that  he  did 
p?Md«'*^'  not  enter  nor  occupy  the  Land  as  the  Plaintiff  had 
^v,\i  fuppofed,  for  Plea  fays.  That  the  Plaintiff  ml  ba- 
%  w.  48.  i^^ii  /^  lenementis  tempore  dimiffionis.  The  Plaintiff. 
Reply.  ^aA»//,  replies,  that  babuit  bonum  titulum  undepotuit  dimii" 

wka?E^?  i$  '^•'*^-     ^^^  Defendant  demurs  generally ;  and  on 
ill.  '     the  firft  Argument  the  Court  held  the  Replication 

« &ik*'  dif\   ^''  ^^^  ^^^  (hewing  what  Title  he  had,  according 

aVcntritaii,  to  Gyll  V.  G/a/s,  Cro.Jii.  312.  and  this,  though 

X  wiifa         the  Deed  was  not  by  Indenture:  But  then  it  was 

3  wiifaa  7%T   faid,  ihat  the  Cafe  of  Gyl/s  and  Gla/s  was  in  Debt 

for  Rent,  but  this  is  in  Covenant,  and  collateral 

to  the  Refervation  of  the  Rent;  whereas  in  Gylt 

:  and  Glafs's  Cafe  if  no  Leafe  had  been,  no  Refer- 

Nation  could  be:  But  there  may  be  a  collateral. 

Covenant  to  pay  (as  here)  though  no  Leafe  is 

made :  But  bv  the  Court,  it  is  all  one ;  for  if  there 

be 
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be  no  Rent,  there  cannot  be  any  Covenant  to  pay 
\iy  for  the  one  mufl:  depend  on  the  other ;  and  fd 
it  was  remembered  to  be  adjudged  in  Capcn6ur/l's 
and  Caponburfl\  Cafe,  \  Lev.  45.  Mich,  1 3  Car.  2. 
B.  R.  But  the  Plaintiff  perceiving  the  Opinion 
of  the  Court  to  be  againft  him  prayed  Leave  to 
difcontinue^  fo  that  he  might  not  lofe  his  Rent  by 
this  Mifpleading  in  the  Replication,  but  might 
bring  a  new  A6tion  for  it ;  which  was  granted  him  , 
on  Payment  of  Cods.  - 

Bat  JTihil  laSuit  im  Tenememth  is  SO  Pica  to  an  AJfua^t  for  Ufi;  and  Occnpatm. 
I  Wil(bn  314. 


•  Trinity,  ^s  Charles  II.  •  P.  194* 

Cannon  againft  Smallwood^ 

Cmnberlandy  1     A  LAN  Smallwood  late  of  Grayjlock  in  the  Declararion  in 

t9  wit.  5  ^  County  aforcfaid  Doaor  in  Divinity,  ^/^^^^^'^J^ 
yobnRobfin  late  of  the  fame  in  the  County  aforefaid  G ^nt.  p^^^Q^ 
Jdam  Bird  late  of  Ptnruddock  in  the  County  afdrefaid  Yeo-  tie  and  im- 
man^  and  John  H^rrifin  late  of  Gfajftock.  in  the  County  poonding 
aforefaid  Yeoman^  were  attached  to  anfnrer  John  Cannon  of '*°^**  f*^ 
a  Plea  wherefore  with  Force  and  Arms  the  Qutle  of  the  °  * 
bid  John  at  Grayjlock  lately  found  without-  any  reafonablc 
Cauie  they  took  and  impounded,  and  them  there  fo  im* 
4x>unded  until  the  faid  John  had  made  a  Fine  of  Three 
Pounds  and  Seven  Shillings  with  the  faid  Alan  SmaUwoodi 
John  Robfiny  Adam  Bird,  and  John  Harrifony  for  the  De- 
livery of  his  Catde  aforefaid,  did  detain  and  other  Wrongs 
to  him  did,  to  the  great  Damage  of  the  faid  John  Cannony 
and  againft  the  Peace  of  the  Lord  the  now  King,  t^c. 
And  whereupon  the  faid  John  Cannon  by  Lancelot  Simpfon 
his  Attorney  complains  that  the  faid  Alan  ^mallwoody  John 
Rohfony  Adam  Bifdy  and  John  Harrifony  on  the  firft  Day 
of  Aprily  in  the  35th  Year  of  the  Reign  of  the  Lord  the 
now  King,  with  Force  and  Arms,  i^c,  at  Grayjlock  dfbre* 
faid,  in  the  County  aforefaid,  a  certain  Mare  of  the  faid 
John  Cannon  of  the  Price  of  Five  Pounds,  and  a  certaiir* 

Gelding 
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GcUing  of  the  (aid  J9b^  of  the  Price  af  Thret  PbMd^ 
there  found  without  any  reaifonable  Caufe  took  aud  im« 
pounded)  and  them  (b  impounded,  until  the  £iid  J^bu  Can^ 
mn  bad  made  a  certain  Fine  of  Three  Pounds  and  Seven 
Shillings  with  the  faid  Alan  Smallwoodj  John  R^hfon^  Adam 
Bird^  and  John  Harrifin^  for  the  Delivery  of  Kta  Cattle 
aforefaid,  did  detain  and  other  Wrongs,  (kr.  to  the  great 
Damage,  &r.  and  againft  the  Peace^  kSc,  whereupon  he 
£uth  that  he  is  prejudiced,  and  hath  Aiftained  Damage  to 
the  Value  of  Ten  Pounds,  and  therefore  he  produces  Jbis 
Suit,  t^c. 
Flea.  And  the  faid  Alan  Smallwoodj  John  Rohfon^  Adam  Bird^ 

A*  to  the  Force  j^j^j  y^/,„  Harrifon  by  John  Maunfty  their  Attorney  come 

Se  whScTref-  *^^  defend  the  Force  and  Injury  when,  k^c.  and  as  to  the 

paft  except,  \Sc.  coming  with  Force  and  Arms,  and  alfo  to  the  whole  Tref* 

pafs  aforefaid,  except  the  taking  and  impounding  of  the 

Cattle  aforefaid,  and  the  detaining  of  the  faid  Cattle  in 

Pound,  until  the  faid  John  Gannon  had  paid  Sixty-two  Shil* 

lings  and  Two  Pence,  Parcel  of  the  faid  Three  Pounds 

*  P-  J  95*  and  Seven  ♦  Shillings,  above  fuppofed  to  have  been  com* 

Kot  GuUtr.       mttted,  they  fay  that  they  are  not  euilty  theteof,  and  of 

li&ie.  this  they  put  themfelves  upon  the  Country;  and  the  (aid 

AstotKetakiag  John  Cannon  doth  the  like,  (sTc.     And  as  to  the  talcing  and 

and  imptiiod-    impounding  of  the  Catde  aforciaid,  and  the  detaining  of 

^iL^tllaf^  them  in  Pound,  until  the  faid  John  Cannon  paid  the  &id 

Smi/wW  fued  Sixty-two  Shillings  and  Two  Pence  Parcel  of  the  £ud 

tbePUiatlff  ind  Three  Pounds  and  Seven  Shillings  above  fuppofed  to  have 

two  other*  in     been  committed,  they  the  fcid  Akn  Smallwoody  John  A** 

C^S'rRe-  -^^  -^'"  **'*'»  ^"^^  y^^"  Harrifon  fay  that  the  laid  John 
pk^,  that  he  Cannoit  ought  not  to  have  his  A£tion  afore(aid  thereupon 
tbtaincd  Judg-  againft  them,  becaufe  they  fay  that  before  the  bid  Time  ia 
ment  there,  and  ^fhich  the  Trefpafs  aforefaid  is  fuppofed  to  have  been  com* 

tlr^^Cattle       "*«^^^^>  ^^  w'fj  ''P^'*  ^c  aschDay  of  OSiober^  in  the  34tl| 

were  taken        Year  of  the  Reign  of  the  faid  Liord  the  now  King)  the  £ttd 

aader  a  iSnt^ri  Akoi  at  tlK  Couiuv  Court  of  onc  Leonard  Dyhs^  Elqeiiey 

/7*«.'5»«d  «»*  then  being  Sheriff  of  Cumberland  aforefaid,  held  at  Turpe^ 

JofarirfyX'     ^'w  in  the  County  aforefaid,  before  IVtiUam  Winder  and 

Daiiugciioiiad.7<0^^  Brownri^g  free  Suitors  of  the  faid  Court,  levied  e 

certain  Plaint  againft  one  Ber^amin  Granger^  Gent,  the 

faid  John  Cannon  and  one  Robert  Edmunefm  for  the  takioff 

of  the  Cattle  of  the  faid  Aian^  and  the  uinjuft  Detention  ot 

the  faid  Cattle  againft  Gages  and  Pledges,  and  there  then 

were  ^Pledges  of  profecuting  his  Plaiiu  aforeiaid^  to  wttf 

J^hn  Doe  and  Richard  Roe,  whereupon  at  that  Cotifltf 

t?9Utt  aforefaid,  held  at  Turpenhow  aforefaid,  in  the  CoHflty 

aforeiaidy 
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"^wtfeid,  htXoxt  the  Suitors  aforefaid,  on  the  faid  Day  and 
Year  tt  Ac  Prayer  of  the  faid  Alany  f  it  was  given  jn  t  Braccrtaia 
Charge  to  all  and  fingular  the  Bailiffs  of  the  faid  Sheriff  ^^YjT 
^y  the  faid  Court,  that  they  (hould  fummon  or  that  one  of  *^  *' 
Acm  fhould  fummon  the  fard  Benjamin  Granger^  John 
Cannon^  and  Robert  Edmundfiny  that  they  fliould  be  at  the 
new  County  Court  of  the  County  aforefaid,  to  be  held  at 
7urpenh9w  aForefaid,  in  the  County  aforefaid,  on  the  15th 
^y  of  November  then  next  enfuing,  to  anfwer  the  faid  Jian 
of  the  Plea  aforeiaid,  and  that  they  &ould  have  there  that 
Precept,  and  the  fame  Day  was  given  to  the  (aid  jf/an  there, 
^^«  whereupon  the  faid  Alan  then  at>d  there  put  in  bis 
V*^c  Jfobn  Featam  his  Attorney  againft  them  the  faid  Ben^ 
jamn  Granger^  John  Cannon^  and  Robert  Edmundfon  in  the 
Wca  aforeiatd;  oy  Virtue  of  which  Precept  one  Thomas 
Grifdaiey  then  one  of  the  Bailiffs  of  the  faid  Sheriff  at  the 
next  County  Court  afbrcfaid,  in  the  County  of  Cumberland 
aforeiaid,  before  the  Suitors  aforefaid,  afterwards,  to  wit, 
ipon  the  faid  15th  Day  of  November^  in  the  faid  Year  laft 
aforefaid,  [the  faid  Alan  then  and  there  in  his  proper  Perfon 
appearing,  and  in  the  due  Form  of  Law  prefenting  himfelf 
^gainft  the  faid  Beryamin  Granger^  ♦  John  Cannon^  and  ^  f.  196, 
Robert  Edmun^n]  returned  the  Precept  aforefaid  to  him 
in  the  Form  aforeifaid  djreded  in  all  Things  ferved  am) 
executed;  and  thereupon  at  the  County  Court  aforefaid  the 
6id  Qergamin  Granger,^  John  Cannon^  and  Robert  Edmund-- 
finy  according  to  the  Warning  to  them  nude,  in  their 
proper  Pcrfpns  appeared,  and  then  and  there  in  the  County 
Court  aforefaid  put  in  their  Places  Thomas  Jackfin  their 
Attorney  in  the  Plea  aforefaid ;  and  thereupon  then  and 
there  the  faid  Alan  Smallwood  at  the  faid  Court  in  the  Plea 
afercfaid  againft  them  the  faid  Benjamin  Granger^  Joh^ 
(^nnQTiy  and  Robert  Edmundfiny  by  declaring  did  fay  that 
4e  faid  Benjamin  Granger^  John  Cannon^  and  Robert  Ed*  « 
mndfmy  upon  the  27th  Day  of  O^ober,  in  the  34th  Year 
rf  the  Reign  of  the  faid  Lord  the  now  King,  at  die  Parim 
rf  Grajftocky  in  the  County  of  Cumberknd^  within  theju- 
rifdiftion  of  the  Court  aforefaid,  in  a  certain  Place  there 
cafied  Hailingy  took  the  Cattle  of  the  faid  Alany  to  wit. 
Eight  Oxen,  Four  Cows,  One  Steer,  and  Five  Heifers  of 
a  black  Colour,  of  the  Price  of  Fifty-five  Pounds,  and 
Acm  UT^uftly  detained  againft  Gages  and  Pledges,  where- 
upon he  (aid  that  he  was  prejudiced,  and  had  fuftatned 
Diqjagc  to  the  Value  of  Thirty-nine  Shillings,  and  there- 
fere  he  produced  his  Suit,  fefr.  and  John  Doe  and  Richard 
Part  UI.  Q^  Roe 
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I(.oe  were  Pledges  for  profecuting^  whereupon  afterwardSf 
to  wit,  at  the  faid  County  Court  of  Leonard  Dyies^  Efquire, 
then  being  Sheriff  of  the  faid  County  as  aforefaid,  before 
the  Suitors  aforefaid,  the  faid  Benjamin  Granger^  John  Can" 
mnj  and  Robert  Edmundfon  had  Leave  to  imparl  to  the  De*" 
claratibn  aforefai'd,   until  the  next  County  Court  of  tbe 
County  aforefaid)  to  be  held  at  Turpenbow  aforef^iid,  in  the 
County  aforefaid,  on  the  6th  Day  of  December  from  thence 
pext  enfuing)  and  then  there  to  anfwer,  ^c,  the  fame  Day 
then  was  given  to  the  faid  /tlan  there,  isfc,  at  which  next 
County  Court  aforefaid,  being  the  firft  County  Court  of 
one  Edward  Hatfeliy  Efquire,  then  Sheriff  of  the  County 
aforefaid,  held  ?it  Turpenbow  aforefaid,  in  the  County  afore- 
faid,  before  the  Suitors  aforefaid,  on  the  faid  6th  Day  of 
December  came  as  well  the  faid  Jlan^  as  the  faid  Benjamin^ 
John  and  Robert  by  thejr  Attorney  afortiaid,  and  the  faid 
Benjctmin  Granger^  "J^bn  Cannon  and  Robert  Edmundjon  in 
the  faid  Court  before  the  Suitors  aforefaid,  then  and  thete 
by  their  Attorney  ^nforcfaid,  defended  the  Force  and  Injury 
when,  ^c.  and  as  the  Bailifi^  of  the  mofl  noble  Hmrj 
Karl  of  Arundel  well  acknowledged  the  taking  of  the  Catde 
aforefaid  in  the  faid  Place  in  which,  Cs^r.  becaufe  they  faid 
p.  197.   that  *  the  faid  Place  in  which  the  taking  of  the  Cattle 
aforefaid  was  fuppofed  to  have  been  committed  at  the  (aid 
Time  in  which,  ^c,  was  the  Soil  and  Freehold  of  the  (aid 
moft  noble  Henrs  Earl  of  Arundel^  and  becaufe  the  Cattle 
aforefaid  at  the  (aid  Time  in  which,  Isc.  were  in  the  (aid 
Place  in  which,  {s*f.  eating  die  Urafs  of  the  fatd  Henrf 
£arl  of  Arundel  then  growing  there,  and  doing  Damage 
there,  they  the  feid  Benjamin^  J^^^  »"^  Robert  as  the  Bai- 
liffs of  the  faid  Henry  iiarl  of  Arundel  well  acknowledged 
the  taking  of  the  Cattle  afoiefaid  in  the  faid  Place  in  which, 
Is'c.  and  juftly,  isc.  To  doing  Damage  there,  ^c*  wberc- 
^  upon  afterwards,  to  wit,  at  the  faid  County  Court  aforefaid 

lafl:  mentioned,  before  the  Suitors  aforefaid,  the  faid  JUm 
had  Leave  to  reply  to  the  faid  Plea  until  the  next  County 
1  ourt  of  tbe  County  aforefiiid,  to  be  held  at  Turfenhnf) 
aforefaid,  in  the  CourKy  aforefaid,  upon  the  3d  Day  of 
January  from  that  Time  next  enfuing,  and  the  fame  Day 
then  was  given  to  the  faid  Benjamin^  Jobn  zrA  Robert  there; 
at  which  next  County  Court  aforefaid^  being  the  fecond 
County  Court  of  the  laft  mentioned  Sheriff  of  the  County 
aforefaid,  held  at  Turpenbow  aforefaid^  in  thd  County  afore- 
faid, before  the  Suitors  aforefaid,  on  the  faid  third  Day  of 
JanuAry^  c^noe  as  well  the  faid  Alan^  as  the  faid  Benjamin^ 
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'jAn  amd  lUbert  by  their  Attornevs  aforefaid,  and  the  faid' 
Mn  in  the  (kid  Court  before  the  Suitors  aforefaid,  then  and 
tbere  to  the  Plea  aforeraid,  by  replying  (aid  that  the  faid 
Benjttmny  John  and  Robert^  as  the  Bailifis  of  the  faid  Henry 
£^1  of  jfruJtJi/y  ought  not  to  acknowledge  the  taking  of 
'  fbe  Cattle  afbrefaid  in  the  faid  Plea  in  which)  ^c.  to  be 
juft  I  becaufe  the  faid  Alan  then  faid  that  the  faid  Henry 
l^t  of  Arundel  and  all  thofe  whofe  Eftate  the  faid 
f^l  had  in  the  Clofe  aforefaid  in  which,  lie.  the  Fences 
|n  and  about  the  Clofe  aforefaid  have  repaired,  and  have 
been  accuftomed  and  ought  to  keep  in  Repair,  from  the 
Time  whereof  the  Memory  of  Man  is  not  to  the  contrary; 
^  the  faid  Alan  further  faid  that  the  Fences  aforefaid  in 
and  about  the  Clofe  aforefaid,  at  the  faid  Time  of  the 
T^%  of  the  Cattle  aforefaid  were  broken,  ruinous,  and 
jn  Decay  for  Default  of  Repair,  whereby  the  Cattle  afore- 
l^id  into  the  Clofe  aforefaid  in  which,  lie.  at  the  faid  Time 
^.  )»hich,  lie.  for  Default  of  Repair  of  the  Fences  afore - 
^/l  ^aped,  and  entered  and  were  in  the  faid  Place  in  * 
y«ich,  lie.  eating  the  Grafs  growing  therein,  and  there 
y^^J^g  Damage,  and  this  he  was  ready  to  verify  5  wherefore 
w  prayed  Judgment  and  ♦  bis  Damages  by  Occafion  of  the  •  P.  ip8. 
taking  and  unjuft  detaining  of  his  Cattle  aforefaid  to  be 
adjudged  to  him,  lie.  whereupon  afterw^ids,  to  wit,  at 
the  (aid  County  Court  aforeiaid  laft  mentioned,  held  before 
the  Suitors  aforefaid,  the  faid  Benjamin^  John  and  Robert 
had  Leave  to  rejoin  to  the  faid  Replication  until  the  next 
County  Court  of  the  County  aforefaid,  to  be  held  at  Tur^ 
penbnu  zfocdzid^  in  the  County  aforefaid,  on  the  31(1- Day 
of  January  from  that  Time  next  enfuing  i  and  the  fame 
Day  was  given  to  the  (aid  Alan  there,  lie.  At  which  next 
County  Court  being  the  third  County  Court  of  the  (aid 
Edward  Hatfellj  Efquire,  then  being  SheriflF  of  the  County 
aforefaid,  held  at  31/;^«i&^u;  afore(aid,  in  the  County  afore- 
faid, before  the  Suitors  aforefaid,  on  the  faid  31ft  Day  of 
January  came  as  well  the  (aid  Alan^  as  the  faid  Benjamin^ 
robn  and  Robert  by  their  Attorneys  aforefaid ;  and  the  (aid 
^enjaminy  John  and  Robert  in  the  faid  Court  before  the 
Suitors  aforeCnid,  then  and  there  by  rejoining  laid  that  the 
Fences  in  and  about  the  faid  Clofe  in  which,  lie.  at  the 
tid  Timp  in  which,  lie.-  were  well  and  fufficicntly  repaired, 
without  this  that  the  Fences  in  and  about  the  (aid  Clofe  in 
which,  Iffc.  were  broken^  ruinous,  and  in  Decay  for  De- 
«ult  of  P^epair,  in  the  Manner  and  Form  as  the  faid  Alan 
above  by  replying  bad  alledgcd,  and  of  this  they  put  them- 
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feltes  up6tt  the  Countrj)  and  the  fatd  Alan  di^  the  Rkc) 
therefore  at  the  Prayer  of  the  faid  Aktn  f  it  was  given  in 
Charge  hy  the  faid  Court  there  to  the  faid  Adam  Biriy  theii 
one  of  the  BaiKfii  of  the  faid  Edward  HatftU^  then  Sheriff 
of  the  County,  aforefaid,  that  he  fhouM  caufe  to  come  there^ 
to  wit,  at  the  next  County  Court,  Wc.  to  be  held  there, 
to  wit,  at  Turpenhoiv  aforrfaid,  upon  the  2810  Day  of  ft- 
hruary  then  next  enfuing,  twelve  good  and  hwKj)  Men  of 
the  County  aforefaid,  by  whom  the  T^ruth  of  the  Matter 
-  might  be  the  better  known,  and  who  neither  to  the  faid 
Alart'i  nor  to  tjhc  faid  Benjamin^  y^i«  or  Robert  had  any 
Affinity,  to  make  a  certain  Jury  of  the  Country  betweeh 
th^  Parties  aforefaid  of  the  rlea  aforefaid,  becaufe  as  well 
the  faid  Alan^  as  the  faid  Benjarmn^  John  and  Robert^  be- 
tween whom  the  Contentfon  was,  had  put  themfelves  upon 
!;hat  Jury;  and  that  he  fhould  have  then  there  at  the  laid 
next  Court  the  Names  of  the  Jtity  aforefaid  and  that  Prc- 
cepi,  the  fanife  Day  was  given  to  the  Parties  aforefaid  ihert 
by  the  faid  Court,  ^c  At  which  next  County  Court 
aforefaid,  being  the  fourth  County  C.ourt  of  the  faid  Edward 
Hatfeil^  Efquirc,  then  Sheriff  of  the  County  aforefaid, 
*  ?•  ^59*  *  he!  J  at  Turpenhow  aforefaid,  before,  the  Suitors  aforefaid, 
the  Jadges  of  the  (aid  Court,  upon  the  faid  28th  Day  of 
January^  in  die  35th  Year  of  the  Reign  of  the  faid  Lord 
the  now  King,  came  afj  well  the  faid  Alan^  as  the  faid  j8«- 
jamin^  John  and  Robert  by  their  Attorneys  aforefaid.  And 
the  faid  Adam  Bird,  then  Bailiff  of  the  faid  Sheriff  of  the 
County  aforefaid,  did  not  return  the  Precept  to  him  there- 
upon oire^ed,  nor  did  anv  Thing  thereupon,  therefore  it 
the  Prayer  of  the  faid  Alan  f  it  was  given  ih  Charge  aS 
before  by  tht  faid  Court  to  the  faid  Mam  Birdy  then  one 
of  the  Bailiffs  of  the  faid  Edward  tiatjtU^  then  being  She- 
riff of  theOoimty  aforefaid,  that  he  mould  caufe  to  come 
at  the  next  County  Court  of  the  faid  Edward  HaiJA 
Efquire,  then  Sheriff  of  the  Coiinty  aforefaid,  to  be  held 
there,  to  wit,  at  Turpenhoiv  afordaid,  upon  the  aSth  Da/ 
of  March  then  next  enfuing.  Twelve  good  and  lawfiilMcrt 
of  the  County  aforefaid,  by  whom  theTruth  of  the  Matter 
might  be  the  better  known,  and  Who  neither  to  the  fiii 
Alan^  nor  to  the  faid  Benjamin^  John  or  Robert  had  any 
Affinit)',  to  make  z  certain  Jury  of  the  Country  <bet^eeft 
the  f^arties  aforefaid  of  the  Plea  aforefaid,  becaufe  as  well 
the  feid  A/an  as  the  faid  Benfaminy  John  and  Robert,  be- 
tween whom^  ^c.  and  that  heftiould  have  there  at  the fiid 

next  Court  the  Names,  tf^.  and  that  Precept.    At  which 
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next  County  Court  aforefaid,  being  the  fifth  vCounty  Court 
of  the  faid  Edward  Uatfittj  then  being  Sheriff'  of  the 
County  afore^iid,  held  at  Turpiuhaw  oforefaid^  before  the 
Sailors  aforefaid,  the  Judges  of  the  laid  Court)  upon  the 
aSth  Day  of  Marcbj  in  the  35th  Year  aforefaid,  came  as 
wdl  the  faid  AUm^  as  the  faid  Binjawun^  John  and  Robert^ 
by  thetr  Attorneys  aforefaid,  and  the  faid  Adam  Bird,  tbea 
Bailiff  of  the  faid  Edward  HatfrU^  then  Sheriff  of  the 
County  aforefaid,  at  the  faid  Court  there  returned  the  Pre^ 
ctpt  suforeiaid  to  him  ^lereopon  dire£ted  in  all  Thin^ 
ferved  and  executed,  together  with  the  Names  of  Tiventy* 
four  good  and  lawful  Men  of  the  County  aforefiud,  named 
ia  a  certain  Panel  to  the  faid  Precept  annexed^  and  certain 
of  them,  to  wit,  Thomas  ThomfJany  John  Jacky  John  Par-^ 
htry  Tbmas  fyUkinfony  mmam  Jacky  Join"^ Birkitty  fVH^'  *  F*  iiOO. 
hmmrketty  William  Banky  Johnjaiky  Lienor dFiO^  Wil-^ 
Ham  Hajkinghy  and  Thowtas  Stricketty  being  called  m  like 
Manner  came,  who  to  fpeak  the  Truth  upon  the  Premifes 
afordaid  being  elec^d,  tried  and  fworn,  faid  upon  their 
Oath  that  the  faid  Fences  in  and  about  the  Clofe  aforefaid, 
ia  which  the  taking  of  the  Cattle  aforefaid  was  fuppofed  to 
be  committed  at  che£iid  Time  in  which,  t^c.  were  broken^ 
ruinous  and  in  Decay  for  Want  of  Repair,  in  the  Manner 
and  Form  as  the  faid  Alan  above  by  replying  hath  aUedgod, 
and  thevafiefled  the  Damages  of  the  iaid  Aian  by  Occafion 
of  the  rremifes  aforefaid,  above  his  Expences  and  Cofis 
by  him  about  bis  Suit  in  that  Behalf  kid  out,  f  and  for  t  ^^^  i^t  fty 
thofcEi^peoces  and€ofh  to  Thirty-4wne  ShUlings.  There-  ^^^  Sum. 
fore  it  was  confidered  by  the  faid  Court,  that  'the  iaid  jOan 
ftouU  rooeyer  againft  the  faid  Bagaminy  John  and  Robert 
his  Damages  to  Twenty-rthree  Shillings  and  Two  Fence  by 
the  jwy  albrefaid  in  the  Form  aforcfeid  affefled  j  and  J  alto  t  Here  •Ko^ 
to  die  faid  Alan  at  his  Requeft  for  his  JExpeuces  and  Co£bs  ylS^^' 
ftfore^Lid  by  the  Court  there  of  increafe  a^udged,  which 
I^amages  in  the  whole  did  amount  to  Sixty-two  Shillings 
^  Two  Pence,  and  that  the  faid  Bejjjaminy  John  and 
Robert  fbould  be  in  Mercy,  i^c,  upon  which  Judgmejst 
afterwards  and  before  the  faid  Time  ia  which,  ^^.  to  wit, 
upomthe  28th  Day  isS  Adarchy  in  the  35ch  Year  aforefaid, 
it  GroffUck  aforeCud,  at  the  Prosecution  of  the  f^id  Alany 
a  certain  Precept  in  the  Nature  of  the  W.rit  of  the  Lord 
tbe  King  of  Lttuari  facias  iflupd  out  of  the  faid  Court,  feaied 
«ttder  the  Seal  of  the  Office  of  the  (aid  Edward  JiatjeUy 
Sheriff  of  the  County  aforefaid,  and  to^  the  faid  Adam  Bird 
bis  Bailiff  of  and  wichia  the  County  afdrefaid  feezed,  by 
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which  Precept  the  fatd  Sheriff  to  the  bid  Adam  his  Bailiff 
gave  in  Charge,  that  without  Delay  hefliould  caufe  to  be 
levied  of  the  proper  Goods  and  Chattels  of  the  faid  Bn^/tf- 
min^  John  and  Robert  Sixty-two  Shillings  and  TwoPencCs 
which  were  adjudged  for  the  Damages  and  Cofts  which 
the  faid  Alan  Smauwoed  in  the  faid  A£tion  had  recovered 
againft  them  in  the  County  aforefaid,  which  Precept  of 
Livari facias  in  the  Form  aforefaid  made,  afterwards  and' 
before  the  next  County  Court  of  the  County  afbrefaidf 
to  wit)  upon  the  laft  Day  of  Marchy  in  the  35th  Year 
•  P.  201.  aforefaid,  at  Grayftock  ^  ^fot^tixA^  on  the  Behalf  of  the  faid 
Ali^n  to  the  fatd  Adam  Bird  then  being  one  of  the  Bailiffi 
of  the  faid  Sheriff  was  delivered*  in  the  Form  of  Law  to  be 
executed,  by  Virtue  of  which  Precept  the  faid  Adam  as 
and  being  the  Bailiff  of  the  faid  Sheriff  as  aforefaid,  and 
the  faid  jobn  Robfon  and  John  Harrifon  as  the  Servants  of 
the  fatd  Adam^  and  in  bis  Aid  and  by  the  Diredtion  of  the 
faid  AU^nj  afterwards,  to  wit,  at  the  faid  Time  in  which, 
isfc.  to  levy  the  Damages  aforefaid  the  Cattle  of  the  faid 
John  Cannon  aforefaid  tooic  and  impounded,  and  them  there 
fo  impounded  did  detain  until  the  faid  John  Cannon  the  faid 
Sixty-two  Shillings  and  Two  Pence  in  the  Form  aforefaid 
recovered,  to  the  faid  Adam  the  Bailiff  of  the  faid  Edward 
Hatfell^  Sheriff  of  the  County  aforefaid,  for  the  Ufe  of  the 
faid  Alan  paid  in  Satisfaction  of  the  Damages  aforefaid,  to 
have  Delivery  of  his  Cattle  aforefaid,  which  Sixty-two 
Adsm  iifdf  Shillings  and  Two' Pence  the  faid  Jobn  f  Cannon  afterwards 
and  before  the  faid  next  County  Court  aforefai(),  to  vit, 
upon  the  faid  firfl  Day  of  Aprils  in  the  35th  Year  aforefaid, 
at  Grayjlock  aforefaid^  paid  to  the  fiiid  Man  for  and  in  Satif- ' 
^mn^  If  the  faftion  of  his  Damages  aforefaid,  which  taking  and  im- 
9^t!!u^^n  pounding  and  detaining  in  Pound  of  the  Cattle  aforefaid, 
IbeLevM^t^  *  until  the  faid  John  Cannon  paid  the  faid  Sixty-two  Shillings 
Uw  beiH  r'f  and  Two  Pence,  are  the  fame  taking  and  impounding  and 
firr»«/^  detaining  in  Pound  of  the  Cattle  aforefaid  until,  ^^* 

^^  *°*      whereof  the  faid  John  Cannon  above  againfl  them  complain$> 
and  this  they  arc  ready  to  verify ;  wherefore  they  pray  Judg- 
ment if  the  faid  John  Cannon  ought  to  have  his  A^on 
aforefaid  ^thereupon  againfl  them,  (^c. 
D<»m«rrer.  And  the  faid  John  Cannon  as  to  the  faid  Plea  of  thefeiJ 

Alan  Smallwoodj  John  Robfon^  Adam  Birdy  and  John  H^' 
ri/ony  as  to  the  taking  and  impounding  of  the  Cattle  aforci 
faid,  and  detaining  them  in  Pound,  until  the  faid  John  Con' 
'nin  paid  Sjxty. two  5 hillings  and  Two  Pence,  the*  faid^*** 

faith  that  he  by  an^  Thing  before  allcdged  ought  not  to  be 
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precluded  from  having  his  Aftion  aforcfaid  thereupon  againfl 
them,  becau/e  he  faith  that  the  faid  Pica  by  the  faid  Jian 
Smatl'^fMdy  John  Rabfpn^  AdflM  Blrd^  and  John  Hdrrtfon^ 
in  the  Manner  and  Form  aforefaid  pleaded,  and  the  Matter 
in  the  fame  contained,  is  not  fufficient  in  Law  to  preclude 
the  {2AA*jQhn  Cannon  from  having  his  A(S^!on  aforefaid  there- 
upon *  againft  the  faid  Alan  Smalllboody  yohn  Robfon^  Adam  *  P.  20  J« 
Bird^'  and  John  Harrifon\  to  which  the  faid  John  hath  no 
Necei&ty,  neither  is  he  bound  by  the  Law  of  the  Land  to 
anfwer,  and  this  he  is  ready  to  verify;  wherefore  for  Want 
of  a  fufficient  Plea  in  this  Behalf,  the  faid  John  Cannon  prays 
Judgment  and  his  Damages  by  Occaiion  of  the  Trefpafs 
aforefaid  to  be  adjudged  to  him,  (sTr* 

And  the  faid  jtlan  SntaUwoody  John  Robfon^  Adam  Bird^  Jo'm^tr* 
and  John  Harrifon^  becaufe  that  they  above  by  pleading 
have  alledged  fufficient  3»1atter  in  Law  to  preclude  the  faid 
John  Cannon  from  having  his  Action  aforefaid  as  to  the  faid 
taking  and  impounding  of  the  Cattle  aforefaid,  and  the 
detaining  them  in  Pound  until  the  faid  John  Canmn  paid  the 
faid  Sixty- two  Shillings  and  Two  Pence,  which  they  arc 
ready  to  verify,  which  Matter  the  faid  John  Cannon  doth 
not  deny  nor  to  the  fame  in  any  wife  anfwer,  but  altogether 
hath  refufed  to  admit  the  Verincation  thereof,  they  the  faid 
Alan  Smalkooody  John  Robfon^  Adam  Bird^  and  John  Har'- 
rifon  as  before  pray  Judgment,  and  that  the  faid  John  Cannon 
may  be  precluded  from  having  his  Adtion  aforefaid  there- 
upon againft  them,  i^c.  And  becaufe  the  Juftices  will  Contiaoaace. 
advife  themfelves  of  and  upon  the  Premifes  whereof  the 
Parties  aforefaid  above  have  put  themfelves  upon  the  Judg- 
ment of  the  Court,  before  they  give  their  Judgment  there- 
upon, Day  is  given  to  the  Parties  aforefaid  here  until  fVom 
the  Day  of  the  Holy  Trinity  in  Three  Weeks  to  hear  their 
Judgment  thereupon,  becaufe  that  the  faid  Juftices  here 
thereupon  not  as  yet,  ^c.  And  as  to  the  l>ial  of  thelfliie  Veoli'e 
aforefaid  between  the  Parties  aforefaid  by  the  Country  to  awarded, 
be  tried,  the  Sheriff  is  commanded  that  he  caufe  to  come 
herd  at  the  faid  Term  Twelve,  i^c.  by  whom,  t5fc.  and 
who  neither,  ksfc,  to  recognize,  ^c,  becaufe  as  well^  ^c* 
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•  p^  20^-  ^  Cann$n  agaiaft  Smakvood  and  Others* 

AhtxFruh.u  &RESPJSS  for  taking  and.  impounding  Ws 
pleaded  in  the  ^  Beads  until  he  paid  3/.  7/.  i^c.  The  Defen- 
SrJ^ra^ot"*  dant  pleads  as  to  all  except  the  taking  and  im- 
proceed*         pounding  of  the  Beads  until  he  paid  3/.  2s.  and  tJ, 

j^^iiiy*    ^^^  S^^^^y  >  ^^^  ^s  ^^  *^*^  ^^  pleads  a  Suit  in  the 
County -Court  brought  by  jtf.  S.  againd  the  now 
PlaintiflF;   whereto  he    (being   then  Defendant) 
pleaded  the  freehold  of  the  Earl  of  Arundel^  and 
judified  the  taking  as  doing  Damage  in  f  he  Earl's 
Freehold,  whereto  the  then  Plaintiff  pleads  in  Bar 
of  the  Conufance,  That  the  Earl  ought  to  make 
'     the  Fences,  and  that  for  De&ulc  of  Reparation 
the  Beads  efcaped,  ^c.    And  thereupon  Iflue  was 
taken,  that  the  Fences  were  in  good  Repair.  The 
Jury  found  they  were  out  of  Repair,  and  affef3 
Damages  befides  Cods  and  Charges  (but  did  not 
fay  what  Sum  for  Damages)  and  for  Cofie  and 
Charges  39J.  Et  idea  confiderafufH  fuit^  that  the 
Plaintiff  fliotild  recover  1/.  35.  2d.  Damages  per 
Jurat  or*  in  forma  prad'  ojfeff.  necnon  pro  mijts  &?  eatf* 
iagiis,  (but  fay  not  what  Sum)  and  yet  conclude 
qua  in  ioio  attingunt  ad  3/.  2s.  zd.  whereupon  there 
jijfued  out  of  the  fame  Court  a  Precept  in  Nature  of  a 
Fieri  facias  under  the  Seal  of  the  Sheriff  thereby  he 
commanded  the  Jy^tndznty  being  the  Bailiff,  that 
he  (faould  caufe  the  faid  3A  aj«  2d.  to  be  levied : 
who  by  Virtue  of  the  faid  Precept  took  the  Beads 
and  impounded  them  until  the  now  Plaintiff  paid 
him  the  faid  3/.  25.  zd.  which  be  paid  to  the  Re- 
coverer ;  upon  which  Plea  the  now  Plaintiff  here 
demurred  :  And  by  Serj.  Pemberton  at  the  Bar  di- 
vers Exceptions  were  taken  to  the  Plea,     i .  For 
that  the  Verdift  finds  Damages,  but  it  does  not 
appear  to  what  Su»>  and  yet  concludes  quce  in  toio 

attingunt^ 


BtiingufUj  '^€*    ft.  The  Precq>t  is  in  Nature  of  a 
fieri f^c\  and  yet  the  Precept  is  qu$d  Itnmrifdce- 
retk    3.  That  the  Precept  ought  not  to  have  been  Execution 
by  the  Sheriff  but  by  the  Suitors  who  are  the  c^ty-c^m 
judges ;  but  all  thofe  Exceptions  were  over-ruled :  ^j  the  sheriff. 
For  as  to  the  two  fitft  they  do  not  prove  the  Judg-  s"„?toTi!  ^^  '^ 
ment  and  Execution  void»  but  only  voidable  by  a 
Writ  of  falfe  Judgment ;  and  in  the  mean  Time  '^^  ?®5"" 
they  are  a  good  Excufe  to  the  Bailiff,  and  plead-  alrr'the  wnt^ 
able  by  him ;  and  as  to  the  third,  it  is  the  con-  ^^J^"** 
ftant  Pradlice  for  the  Sheriff,  as  Minifter  of  the  ^^hcw  the'*"' 
Court,  to  award  the  Precept.     4.  It  was  objected,  Court  ha*  no 
that  the  Bailiff  ought  not  to  have  paid  the  Money  i^"S°  '^ 
ii>  the  Plaintiff,  but  to  have  returned  it  to  the  3  wuion  ^4^. 
Court ;  and  as  to  this  £x<!eptioii  the  Court  did  not  ^m  ^  ^«>^  u 
wfeU  agree,  for  the  Precept  being  ita  qmi  A^^^^J^^t^jni! 
dinar^  Hi'  ad  redden^  to  the  Plaintiff,  fome  faid,  reguhr^tiM 
that  fo  are  the  Writs  in  this  Courts  and  yet  ^^^^^^^^^^ 
SfaeViff,  when  he  has^  levied  it,  pays  it  to  thePlaitt-  m^^pZ^ 
tiff;  and  if  he  does  not  do  fo,  this  Court  often  ^^j* 
compels  him  thereto,  upon  Motion.     £ut  on  the  3'ap7^«54^ 
other  Side  it  was  faid,  that  this  was  by  PeriHiffion  ^^^  ^**' 
of  the  Court,  and  not  by  Forte  t)f  the  Law;  arid  pjy^Aftwcy 
that  this  Court  often  orders  the  Sheriff  to  bring  '^  Execution  to 
the  Money  levied  iiito  Court,  and  not  to  permit  wfth^w'mLrii. 
the  Plaintiff  to  have  it,  of  which  Power  the  Court  ing  hu  writ.  , 
would  be  deprived  by  this  Means ;  and  Cro.  Cha.  ^^1^^^^' 
446.    Girling^s  Cafe,  the  Sheriff  could  v.ot  plead  Ante  20/ 
Kxecotion  of  his  Writ  without  pleading  the  Re-  ^^'  ^^' 
turn  thereof;  and  fo  are  2 1  AT.  7.  22.  and  2  R&li 

563.   ««f.    11,    12,    13.      S.   It    was   Objefted,   that  a  judgment  in 

the  Judgment  was  void,  and  coram  nenjudice^  be-  c^^ct^. 
caufe  after  /^r^^Ao/rf  pleaded  the  County-Court  hz%  b^rum  tcnfjr.rm^ 
no  jurifdiaion ;  for  a  Freehold  cannot  be  tried  ';^t'^^^ " 
without  Writ.     To  which  it  was  anfwcred^  that  Com.  Dig. 
tht  Freehold  was  not  tried  below,  but  arofe  on  ^''^^^^ ''•  ** 
a  cellateral  point ;  viz.  whether  the  Fences  were 
in  Repair,  '  &c.     But  psr  Cur^  By  this  trial   a 

Charge 
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Charge  upon  the  Freehold  is  brought  in  (^ef- 
tion ;  and  they  have  no  Power  after  Freeiiold 
pleaded  to  proceed  in  the  Caufe  neither  direAly, 
nor  collaterally  :  And  therefore  the  Proceedings 
hiere  after  that  was  pleaded  were  coram  nonjudice^ 
and  void  :  And  upon  this  Exception  Judgment 
was  given  for  the  Plaintiff* 


Aylefbury  againft  Harvey^ 


In  Replevin  'DEPLEyiN  brought  of  a  Silver-Cup.  The 
»ww  and  have  Defendant  juftifies  by  a  Condemnation  before 
JittSy  and  bivc  the  Jufticcs  of  Peace  on  the.  Statute  of  Excife  for 
noRetvrn.  not  entering  of  Strong- Waters,  and  a  Warrant 
piJadcr/fk.ii  thereupon  to  levy  'its:  Fiiie  fet  upon  them- 
4TcnnRq>.  Whcreupou  the  Defendant  tdok  the  Cup,  and  de- 
^^'  tained  it,  until  the  20s.  was  paid  to  redeem  it. 

The  Plaintiff  replies,  that  J.  S.  made  him  Exe- 
cutor in  1666,  and  this  Cup  he  had,  and  yethas^ 
•  P.  205.  afi  Executor.  The  Defendant  demurs :  And  •  now 
Pemberton  for  the  Plaintiff  took  Exception  to  the 
Plea  and  faid,  that  the  Defendant  in  this  Replevin 
ought  to  have  avowed,  ^nd  not  to  have  juftificd 
the  Caption*     But  the  Court  faid  he  might  do  one 
or  the  of  iier  at  his  Election  ;  and  the  Difference 
is  only,  //  he  juftifies  he  cannot  have  a  Return^  as 
be  Jhall  if  be  avows^  which  need  not  be  in  this 
Cafe,  becaufe  he  has  the  Cup  again,  HilL  3 1  H- 
A  Condemn*.   6.  pL  I.  Trin.  15  E    4.  pL  8.    Second  Exccp- 
tion  by  juftices  jj^^^    f^^  jj^^^f  j^^  pleaded  the  Condemnation  prmt 

of  Peace  for  '  nji  lf/v-  ^. 

fixciie.  pleaded  patet  per  Kecordumj  whereas  the  Juftices  are  not 

^»^/^/''''  in  this  Cafe  a  Court  of  Record.    Sed  non  allocai\ 

»**^  '      For  I.  By  the  Statute  the  Juftices  are  made  Judges 

of  the  Matter*     2.  By  the  Afts  they  may  fine  and 

imprifon.     It  enads,  that  no  Certiorari  iball  iffue 

to 


Wtcbadnias^  2,6  Charles  IL 

to  remove  their  Proceedings ;  and  thefe  are  Marks 
of  a  Court  of  Record,  and  the  Certiorari  here  is 
Certiorari  voJentes  de  Rtcordo  coram  vobis^  &c.   4th 
Exception,  That  the  Warrant  was  not  pleaded 
with  a  frofert  bic  in  Cur\     But  by  the  Court  ;  , 
J.  The  Statute  does  not  require  that  the  Warrant 
be  under  Hatid  and  Seal|  but  only  in  Writing, 
and  no  Writing  is  to  be  fo  pleaded,  except  it  be  a- 
Deed  (fed^are\)  alfat he  Sheriff's  Officers  never  Wamntof 
plead  their  Warrants  with  a  bic  in  Cur'  prolat\  JfuTpfcJlw 
Kafi.  Entr.  341.  ^.  342.  a.,  606.  a.     And  it  was  without  a  to « 
faid,  the  Reafon  was  becaufe  of  Things  executed,  oT-m^^^ 
or  Eftates  determined  the  Deed  need  not  be  (hewn,  cuted  or  Eibtrt 
as  tth  Co.  30.   ia  the  End  of  Beliam/s   Cafe.  D«"t^n2* 
Wherefore  Judgment  was  given  for  the  Defen-beihcwo. 
dant.     Ncte^  the  Court  did  not  regard  the  Plea,  ^  ^*^^  ^ 
that  he  had  it  as  Execititor  ib  long  ago,  but  faid 
they  would  intend  the  Property  altered  notwith- 
ftanding  rhe  adbuc  babet ;  for  it  would  be  very 
dangerous  for  Officers,  if  fuch  Pleading  fhould 
be  allowed. 


Barret  again  ft  Trot  man. 

• 

/W  a  Scire  facias  on  a  judgment  in  Debt,  J.  S.  General  Non- 

being  returned  Tertenant Hunt  his  At- 'p^;;5^b1^j„  ^ 

torney,    and   pleads   Non-tenure.     The  Plaintiff5*r/./w'9ootra* 
demurs  generally,  and  had  Judgment ;  becaufe  a^^PJ^'*|* 
general  Nontenure  is   no   Plea  in  this  Action, 6 Mod. 266. 
though- a  fpecial  Non-tenure  is,  as,  that  he  has  ^^*^-^**-^'^ 
only  a  Term  for  Years ;  alfo  here  is  no  Chriftian 
Name  for  the  Attorney. 


The 


Michaelnuu^  36  CbarUs  11. 


•  P.  206.  •  The  King  againft  Pisei. 

In  a  ^umrtim^  A  j^ARE  Impcdtt  by  the  King  again  ft  the  ia« 
ffio^yfSS  xV  cumbent,  and  makes  Title  to  the  King  upon 
Patron  need  not  a  Siffionidcal  Contfafk  by  Francis  late  Earl  of 
faiSit*^  SbrewJbury^ZTkAont  Stacy.  The  Defendant  pleads^ 
Ante  16,  Z3,  that  he  is  Parfon  imparfonee  by  the  Prefeatment 
''^-  of  Charles  the  now  Earl  of  ^brew/bury ^  and  de- 

7  Co'.  ?o6'       naands  Judgment  of  the  Writ,  for  that  the  Patron 
Noy.  15X.        is  not  made  a  Party  th^riein.    The  Plaintiff  dc- 
w.    ^''     murred^  and  Judgment  was  given  for  him  without 
cro.  ja.  651-    Argument,  becaufe  the  Title  to  the  Patronage  is 
not  in  Queftion,  but  only  the  Prefentment  iac 
vice,  as  was  adjudged  formerly  in  this  Court  be- 
tween the  King  and  the  Archbifliop  of  Torky  ante 
10.  which  is  entered  Pa/ch.  32  Car.  2.  Rot.  659. 
according  to  the  Cafe  of  the  J^are  Impedit^  in  Co^^ 
*J'  fol.  io6. 

Evelin  againft  Davies. 

Aitterdamcni  T\EBT  for  Amerciament  in  a  Leet,  and  fhews, 
ftjlj^^"^*  that  the  Defendant  was  pefientcd  and  amcrc- 
8«oi.  ed,   tub  id  /aid  Amerciament  was  sjfficred  by  all 

the  Jurors  to  40J.  The  Defendant  diemurred  ge- 
nerally: And  per  Cur\  the  Declaration  is  not 
good ;  I  •  Becaufe  it  is  not  (hewn  to  what  Sum  the 
Amerciament  was  made,  and  yet  fome  Precedents 
Amerdamentf,  are  fo,  as  Rafi.  Efilr.  553.  &c.^  2.  The  Affere** 
•ffc^d"*  ment  ought  to  be  by  Officers  to  be  elefted  by  the 
Steward,  and  not  by  the  Jury;  and  they  take  a 
fpecial  Oath  to  that  PurpoJe,  as  Hob.  izz.  JVilfon 
againft  Hardingham  is  in  both  Points ;  whereupon 
Judgment  was  given  for  the  Defendant. 

Hilary 
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*  Hilary  Term,  *  p-  ao?. 


IN  THE 

THIRTY-SIXTH  AND  THIRTY-SEVENTH 

YEARS  OF  THE  REIGN 

OF 

CHARLES  n. 

AHO  IN  THE 

FIRST  YEAR  OF  THE  REIGN 

OF 

JAMES  n. 


In  the  Common  Pleas. 


*  TI/fEMORjfNDUM,  That  all  the  former  Part  wii.t  Mmen 

*  ^^^  of  this  Term  Jones  Chicf-Juftice  was  fick,  JJ^^^^^ 
^  and  came  not  to  Court,  during  which  Time  little  not,  hj  the 

«  was  done  in  Court.     And  towards  the  latter  ^^8*»  !>«»"«• 

*  End  of  the  Term  our  moft  Gracious  Sovereign 

*  King  Charles  the  Second  departed  this  Life  about 

*  Twelve  at  Noon:  But  News  coming  of  his 
^  Death  approaching  at  feven  of  the  Clock  that 
^  Morning,  fome  of  the  Judges  of  each  Courc 

*  hafted  to  Wejiminfier  to  be  fitting  in  Court  to 

*  continue  the  Term,  but  did  little  but  hear  fome 

*  few  Motions,  and  fo  rofe  as  foon  as  the  King  was     ^ 

*  dead,  and  the  next  Morning  all  their  Commif- 
^  fions  were  renewed,  and  fealed  all  together  at 

*  the  Lord  Chancellor's;   but  to  preferve  their 

*  Seniority, 


Hilary y  36  6?  37  Charles  II.  6?^.        # 

Seniority,  each  was  fworn  in  i\\p  fame  Order  of 
Seniority  and  Priority  as  they  flood  before: 
And  all  Judicial  Proceedings  went  on,  except 
Indidments  and  Informations,  and  in  them  ac- 
cording to  the  Kefolution  of  the  Cafe  of  Dif- 
continuance  of  Procefs  by  the  King's  Death  upon 
the  Statute  of  Ed.  6.  7  Co.  j  14.  Such  as  had 
pleaded,  and  were  ready  for  Trial,  pleaded  (U 
novo;  and  their  Trials  were  put  oflf  to  the  next 
Term.  But  in  Cafe  of  Aftibns  of  Debt,  qui 
tantj  ^c.  upon  Penal  Statutes,  a  Queilion  being 
moved  at  the  Table  in  Serjeants-Inn  in  Fleets 
Jireety  Whether  all  the  Proceedings  were  fallen, 
except  the  Informations  or  Declarations,  as  ia 
the  other  Cafe  ?  Mofl  of  the  Judges  were  of 
Opinion  that  they  were  not,  becaufe  that  is  an 
Aftion  between  Party  and  Party  within  the 
Words  of  the  Statute  of  £•  6.  and  fo  refolved 
Cro.  Cha*  I  o,  in  Farringtonh  Cafe ;  and  fo  1  heard 
was  the  Opinion  of  the  Chief-Juftice  of  the 
KitigU  JBcncby  and  the  relt  of  th^  Judges  -of  that 
Court,  and  did  dired  it  (hould  be  h  done  there. 
But  upon  this  Occafion  little  of  Moment  was 
done  in  the  Common  Fleas  this  Term/ 


P.  208.       •  Lord  Sturion  and  others  againft  Pierpoini. 


Three  Plain.  JTSEBT  foT  Rent  by  the  Plaintiffs,  Execi^tors  of 
^  .**^"^g,.  the  Lord  Petre.     Defendant  pleads  in  Abate- 

Bnmicitcd,howment  by  pet*  judicium  de  Breve y  &c.  for  that  one 
g^pJc-^.it.  of  the  Plaintiffs  is  a  Popijh  Recu/ant  Conyia,  and 
Abatax^nt.  therefore  quaji  excommunicato  by  the  Stat.  3  yac.  i^ 
K.7-  To  which  the  Plaintiffs  demurred.     And  how  it 

was  argued  by  Pembertony  that  this  Difability  in 
one  of  the  Plaintiffs  is  pleadable  againft  all  of  them 
jointly,  although  they  are  Executors,  becaufe 
none  oughrto  keep  Company  with  an  excommu- 
nicated 
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nicated  Peifon,  C^.  Lit,  1 34.  i7.  But  for  the  Plain* 
tiffs  it  was  urged  and  rerolved  by  the  Court,  that 
this  ought  not  to  have  been  pleaded  in  Abatement 
by  petit  judicium  de  Breve ^  becaufe  the  Writ  is  not 
abated  thereby,  but  only  fufpended^  and  the  Plead- 
ing ought  to  be  fu  penderi  non  debet j  as  are  HilL  Rt^minu 
33,  33  C^r.  2.  Rot.  495-  Mich.  ^Car.  2.  Rot.^^^' 
440.  and  Pa/cb^  37  Car,  a.  Rot.  703.  all  of  them 
in  thb  Court. 


Eafter 
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•  P-  ^-?-  *  Eafter  Terro, 


IK  THIS 

FIRST  YEAR  OF   THE  REIGN 

OF 

JAMES  II. 
— / 


I  • 


In  the  Common  Pleas. 


Bedingfield  againft  Onjlow, 

Cafe  by  him  in  /^ASE  btought  and  declares,  that  he  was  feifed 

T^fri;^  tI       in  Fee  of  a  Clofe,  and  the  Defendant  poflefled 

oant  in  poffef-  of  another  Clofe  next  adjoining,   between  which 

WK^*!'^*"'Clofes  ran  a  Rivulet,   and  that  the  Defendant 

Poft.  359, 360.  (lopped  the  Rivulet,  whereby  he  furrounded  and 

;^°[y/95.  drowned  the  PlaintiflF's  Clofe,  fo  that  t\i^7imber^ 

Trees  (of  the  PlainfiflF's)  -wiz.  An  Hundred  Timber'^ 

Trees  of  Oaky  and  an  Hundred  of  AJh  became  putrid 

fed,  rotten^  and  perijbed.    The  Defendant  pleads^ 

that  one  Studman  long  before  the  /aid  Time  when, 

c5?r.  and  ai  the  Time  when,  &f^.  was  poflefled  of 

the  faid  Clofe  by  Virtue  of  aLeafe  to  him  thereof 

m^t  by  the  Plaintiff's  Father,  and  that  he  had 

paid  to  Studman  20s.  which  he  had  accepted  in 

Satisfaction  of  the  faid  Trefpafs.     Whereupon  the 

Plaintiff  demurs:   And  after  Arguments  at  the 

Bar, 


Eajlery  i  Janiet  I.  ' 

Bar,  and  oh  Confideration  of  the  Boo^s  of  rg  //• 

6.  1 2.   12  H.  6.  4.  2  /?^//.  //*r.  551.  Cro.  Eliz^  55.  *' 

Loie ^T^zind  Pig^of,  it  was  rcfalvcd  by  Charltott^ 

Lrvinz  and  Sfreef^  yirho  only  were  in  Court,  that 

this  was  no  Plea ;  for  the  Plaintiff  fn  Rtfpeft  of  ,      • 

thePrejudice  done  to  the  Reverfion,  may  niaintarn 

afn  Aftion ;  ind  alfo  Stttdman  in  Refpeft  of  the   .. 

Poffeffion,  and  fo  another  may  in  Refpeft  of  the 

Sh^de,  Sbelier  and  Fruit  of  che  Treei^,  for  the  fame 

Trcfpafs ;  and  the  Satisfaftion  given  to  one  is  no    , 

Bar  to  the  other,     ButTiefpafs  during  the  Plairt-"^^^^^^ 

liJTs  Term  could  not  be  hady  it  being  founded  /»^r^/y  dnrantTcTcnn 

•n  the  Pojfejfton.  1«  Plaintiff  nc 

•*^  '*'  >  peuvoit  aver  ctt^ 

ciLeant  f oondufe,  fur  le  poflcifioA* 


Webjier  agaiaft  Haigb.  ♦  P.  aio* 


pASE  for  that  the  Dcfcndimc  wickedly  intending  Cafe  fwaTc 
^  and  malicioofiy  comriring  rpfummintb  rite pra:^"^^)^^^^' 
gravare^  ir  f<rm  per  torpor  is  itnprifonantenf  quanrCznk. 
alias  lahores  ii  expenfas^  fratextu  jufiitta^  &?  ^^S^^\^^\l\l^' 
proceffus  defatigare  opprimere  £5?  depauperare  £s?  mnU  i  Mod.  4.  * 
tipliciter  pragravare  (^  damnijicare  ex  maliiia  fua  ^'  ^^*  *^^*  •• 
pr^abif  tilidie  (^  loco^  virfute  ettjufdam  Brevis  d^   ^   ^\ 
^uo  mnxis  e  Cttr*  iicaccar*  fine  altqua  ratianabili  caufa 
arrejlari  &  impri/onari  fubdole  frdttdalenter  £5?  itttufte 
caufm>it^  iS  inprifona  detineri  proeuravit^  until  he 
gave  aWartant  of  Attorney  to  cdnfefe  a  Judgment 
for  lol.  in  .the  Kin^s  Bench ^   Common-Pleas^  or 
Excbe^uer^  whereby  he  had  and  fnffered  Damages 
to  40/.    To  this  the  Defendant  demurred  gene- 
rally;  and  now  it  was  argued  for  the  Defendant, 
fbat  no  Aftion  lies  for  fuing  in  a  proper  Court  j 
for  a  Man  may  miftak^  his  own  Cafe,  and  think 
he  has  a  good  Caufd  of  AQion  where  it  proves 
otberwife ;  and  here  the  Declaration  does  not  fay^ 
Part  IIJ.  R  that 


Eqfler^  i  Jatnes  11. 

thai  be  knowing  he  bad  no  Cau/e  of  Aflion  Jued^  at 
»  it  was  in  Freeman  againft  Waterety  Hobari's  Reports 

267 ;  and  divers  Authorities  were  cited  againft  the 
iVdion,  as  Cro.  Eliz.  794.  an  Aftion  lies  not  for 
4  fuin^g  in  a  proper  Court,  though  he  had  no  Caufe  of 
Action;  and  Cr^.  £//:?.  836.  bccaufe  it  would  deter 
the.Subjeds  from  profecuting  their  Suits  ^  and  fo 
is  2  /?.  3.  9.  h.  by  all  the  Judges  oi  England;  and 
43  E.  3.  Fincbden's  Opinion,  and  Co.  Lit.  \6\.  g 
to  fpe  the  King's  Writs  is  not  aflionable,  be  it  by 
Wrong  or  Right ;  and  the  Law  has  given  a  Re- 
medy againft  vexatious  Actions,  viz.  That  the 
Plaintiflf  being  Nonfuit  or  barred  fhall  pay  Cofts ; 
and  F.  N.  B.  43  G.  and  Co.  Lit.  uh  fupra^  this  Ac- 
tion lies  not  in  any  Cafe,  except  in  a  Replevin  of 
a  Rent-Service,  and  there  becaufe  it  amounts  to  a 
Difleifin.  But  for  the  Plaintiff  it  was  argued,  that 
the  Adion  lies  as  it  is  laid  here ;  for  it  is  faid,  the 
Adion  was  brought  >;r  tnalitia  pr^bahitay  ^  fine 
aUqua  caufa  raiionabili  ipfum  dawnificare^  which 
implies  the  knowing  he  had  no  Caufe  of  A&ion; 
and  this  is  confeifed  by  the  Demurrer ;  and  SiyL 
379,  and  45 1 ,  was  cited,  that  the  Opinion  of  Rolle 
•  P,  2x1.  was,  that  fuch  *  Aftions  lie.  And  Micb.  21  Car. 
iU:mz%iS'  Zf  B.  R.  pow/e  againfl:  Swayne^  Cafe  for  that  the 
J  Jf^^a"*^.  Plaintiff,  not  having  Caufe  of  Aftion  above  4c/. 
Raym.  176.  fued  him,  and  caufed  him  to  be  arrefted  and  im- 
^^^•*75.*9«-prifoned  for  500/.  and  StribUr  againft  Jones  and 
Waters  in  the  fame  Term  and  Court.  Cafe  for  ar 
reding  him  for  500/.  where  he  had  no  Caufe  of 
AAion^  velfaltcm  non  t ant  am  caufamAclionis;  and 
both  were  faid  to  be  laid  falily  and  malicioufly, 
and  Judgment  for  the  Plaintiff.  But  note,  both 
.  '  thofe  Judgments  were  upon  Verdifts.  And  here 
Charlton  held  totis  viribus^  that  the  Aftion  did  not 
lie  becaufe  the  Law  had  provided  another  Remedy, 
viz.  Cofts.  But  Jones  Chief- Juftice  and  Juft.  Street 
held,  that  the  Adion  lay  for  the  unjuft,  caufelefB, 

and 
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and  malicious  Vexation  premeditated,  all  which 
are  confefTed  by  the  Demurrer.  Le^inx  doubted, 
becaufe  it  is  not  exprefsly  faid,  knowing  be  bad  no 
Caufe  of  Aflion;  but  he  inclined,  that  the  Adion 
lay,  becaufe  the  Defendant  had  compelled  the  now 
Plaintiff  to  give  him  a  Judgment  for  20/.  whereby 
he  is  deprived  of  his  Remedy  by  Cofts,  Iffc.  But 
it  was  adjourned,  and  fo  were  two  other  Caufes 
the  fame  Term ;  the  one  between  Slasden  and  Haigb^ 
and  the  other  between  Britnell  and  Haigb. 


Wrigbton  againft  Browne. 

» 

J^'JECTMENT  on  the  Iffue  Not  ruihy  was  tried  whenAAiAme 
•^  at  fiar,  and  a  fpecial  Verdia  found,  that  the^'^'"^'" 


•rn«& 


RcQory  of  Hemfwortb  iii  the  County  of  Tork  had 
been  1  ime  out  of  Mind,  Isfc*  Parcel  of  the  Pre- 
bend of  Laugbton  in  the  Morn  in  the  faid  County 
of  Tork^  ancbnot  within  the  Diocefe  and  Province 
of  Tork^  but  within  the  peculiar  Jurifdidion  of 
the  Prebend  of  Laugbton  in  the  Morn  belonging  to 
the  Dean  and  Chapter  of  Tork;  and  that  the  Dean 
and  Chapter  always  Time  out  of  Mind  l^c.  have 
tfed  to  injiitute  into  the  fame  Churchy  it  being  a 
Church  with  Cure  of  Souls ;  and  that  the  feid 
Church  being  void,  the  Duke  of  Norfolk^  as  Pa-  ^ 
tron,  in  1679  prefented  the  Defendant,  who  was 
inftituted  and  induced  by  the  Archbifhop  of  Tork^ 
and  read  the  Articles,  ilfc.  and  that  the  Church 
fo  continued  18  Months  without  another  Infliru- 
tion,  and  that  afterwards  the  King  prefented  the 
Leffor  of  the  Plaintiff  for  Lapfe,  who  was  infti- 
tuted by  the  Dean  and  Chapter,  and  if  the  Infti- 
tution,  iSc.  •  by  the  Archbifhop  was  good,  or  ♦  P.  2i3i 
not  ?  was  the  fole  Queftion.  And  it  was  argued  , 
for  the  Plaintiff,  that  it  being  a  Peculiar  the  Arch- 
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biAibp  had  Nothing  to  do  thereio,  but  his  A£ts 
are  meer  Nullities  and  void ;  and  this  is  not  like 
the  Cafe  of  Adminillrations  granted  of  Goods  ia 
another's  Diocefe,  or  where  thete  are  not  bona 
notabilia,  which  are  only  voidablp ;  and  they  relied 
much  on  the  Books  1 1  H.  4.  9.  where  are  ibme 
fuch  Opinions;  anfl  13  Co.  4..  Porter  ^gaiall  Ror 
chefler^  where  it  is'faid,  that  ail  the  Power  exer* 
cifed  by  the  Archbifhop  in  fuch  Cafes  was  by  his 
Legantine  Power  derived  from  the  Pope;  and  B.qIL 
Ahr.  tit.  Pre/entm.  357.  cited  as  a  Cafe  in  Point, 
and  urged,  that  there  are  many  Peculiars  in  the 
Hands  of  Lay-men,  where  neither  the  Archbiftiop 
or  Bifhop  have  anyTbing  to  do.     But  upon  Con- 
fideration  of  all  the  Books  and  Arguments,  the 
V'hole  Court  unanimouily  agreed,  that  judgment 
.  fhould  be  given  for  the. Defendant.     And  Jones 
Chief- Juft..  delivered  it  in  the  Name  of  jtll  the 
other's ;,  and  their  Reafon  wa$,  that  in  all  tfiofis 
Cifes  of  the  Clergy,  the  Archbilhop  had  two  con^ 
jEurrerit  Jiirifdiftions,  the  one  ordinary  with   tb(: 
Bifliop  iQ  his  Diocefe,  the  other  Super-intendent 
throughout  his  Province  of  Things  Ecclefiaftical| 
to  corredt,  and  alfb  to  fupply  the  Defefts  of  the 
Ordinaiyj  and  therefore  his  Afts  are  not  voidf 
becaufe  he  has  Jurifdi£tion  throughout  the  Pror 
yincej  and  it  (hall  be  intended  to  be  done  in  De» 
fault  of  the  Ordinary,   till  the  contrary  appear 
upbn  Examination ;  and  therefore  they  are  only 
voidable,  but  till  avoided  are  good:    And  they 
likened  it  to  the  Cafe  of  a  Sheriff  who  executes  a 
Writ  within  a  Franchife  which  is  not  void,  be* 
caufe  within  the  County,  and  derived  out  of  it: 
And  it  is  not  like  the  Cafe  of  Peculiars  exempted 
ab  omni  Jurifdiclieney  as  many  are  in  iheHanas  of 
Lay  Perfons,  and  where  the  Ordinary  has  no  Power 
of  Vifitation,  lyhich  cannot  be  intended  in  this 

Cafe, 
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Caie,  'vix,.  that  a  Prebend  in  a  Cathedral  Church 
ihdll  be  exempted  from  the  Ordinary's  Vifitarion  ; 
and  for  Authority  herein  they  relied  on  ¥Hzh. 
J^are' Imped.  162.  and  Hob.  15.  Sir  Timothy  //«/- 
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«  Trinity    Term, 

IN   THE 

FIRST  YEAR  OF  THE  REIGN 

OF 

JAMES  II. 


In  the  Common  Pleas. 


Gilmore  againft  Ham's. 

jLife,  R^iainl  EJECTMENT  OH  Iffuc  Ml  Guilty^  tried  at  Bar, 
^^tf  sS^  *"^  ^  Special  Verdia/  The  Cafe  was ;  £rf. 
t^€,  Remundcr  ward  Motiford  feifed  in  Fee,  did  by  Leafe  and 

H^' »fakof  ^^^^^^^  ^7  ^^  ^*  ^^^^*  '^755  convey  the  Tene- 
hit  Body,  with  uients  in  Queftion  to  the  Ufe  of  himfelf  for  Life, 
Po^ !h "uf**  ^^  Remainder  to  Truftees  to  preferve  the  co»- 
'r^.  A.hj  tingent  Remainders,  the  Remainder  to  his  iir(t 
Deed  omitting  ^nd  Other  Sons  and  the  Heirs  Males  of  their  Ba- 
BiHtf  rcvokci  "  dies  fucceffively ,  the  Remainder  to  Simon  Mon^ 
fhcufettojs.  ford  znd  the  Heirs  Males  of  his  Body,  the  Re- 
tbc^Kxe.toma^nder  to  the  Heiis  Males  of  the  Body  of  Sir 
lum,  aifo  omit-  Ed.  Monfofd  Father  of  the  faid  Ed.  the  Kemaia- 
J?8,^^%t  der  to  the  right  Heirs  of  Edward,  with  Power  for 
jeatozCkurgc, Edward  by  Deed  enfealed,  &f^.  to  revoke  the 
S^^vci'a!  Ufes  limited  to  Simon  and  the  Heirs  Males  of  bis 
tioo,  and  the    Body,  and  to  limit  new  Ufes.    And  afterwards 

new  Eftatc  U  Edword 

alfo  an  Eftate  s^wur  m 

TaiL 
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£dward  Monford,  March  z.  eodem  Anno^  reciting 
the  Deed  of  28  Febr.  and  that,  he  thereby  had 
Power  tb  revoke  all  the  Ufes  limited  to  Simon 
;  Monford  :iiiiA  his  Heirs  Males,  omitting  the  Words 
(of  his  Body)  he  thereby  revokes  all  the  Ufes         * 
liniited  to  Simon  ^nd  his  Heirs  Males,  omitting 
the   Words  (of  his  Body,  &fr.)  again,  and  ap^ 
points  the /aid  Eft  ate  in  the  f aid  Deed  named  to  be  to 
the  /aid  Simon  Monford  and  bis  Heirs  Males: 
Provided  that  the  /aid  Simon  pay  to  the  Wife  of 
Edward  4.00/.  andSool.  to  bis  own  Executors  within 
fix  Months  after  his  Death.     Edward  dies  without 
Iffue  male,  leaving  Elizabeth  *  Harris  the  Defen-  *  ?•  ^i^* 
dant's  Wife,  h\%  Daughter  and  Heir.     Simon  dies  Com.  Di^. 
without  Iffiie,  \tz,v\ng  Edward  Monford^  ^^^^^  ^^?lmt\u^n 
the  Plaintiff  his  Brother  and  Heir.     And  it  was  rowers,  214. 
argued  at  the  Bar  for  the  Plaintiff,  that  the  Re- 
vocation was  good,  notwithRanding  the  Omiflion 
of  the  Words  of  his  Body ;  fdr  the  recital  of  the 
Deed  is  fight  iii  the  Date  and  Names  of  the  Par- 
ties, and  then  the  Words  Heirs  males  ought  to  be 
intended  fuch  Heirs  males  as  are  expreued  in  the 
Deed,  viz.  Heirs  males  of  hts  Body,     j^ut  adiy, 
they  argued  that  the  new  Limitation  to  him  and 
his  Heirs  males  is  a  Fee-fimple.     For  i.  a  Limi- 
tation to  a  man  and  his  Heirs  males  in  Deeds  is 
always  a  Fee-fimple,  though  it  is  otherwife  in 
Wills.     2.  The  Deed  of  Revocation  being  made 
within  three  Days  after  the  Deed  of  Settlement,  it 
cannot  be  intended  that  he  revoked  the  firft  £f- 
tate  to  give  himfelf  the  fame  Eftate  by  the  new  T^cFrcnck  it- 
Limitation,  which  he  had  by  the  firft  Settlement. '  '**"'  ^*^' 
3.  The  new  Limitation  is  fubjed  to  the  Payment 
of  1000/.  which  cannot  be  intended  td  arife  out 
of  an  £ftate*TaiL    But  it  was  adjudged  by  the 
whole  Court  for  the  Defendant,  be  the  Revocation 
good,  or  not :  for  if  it  be  good  (as  they  held  it 
was  for  the  Reafons  alledged  by  the  Plaintiff; 

then 
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thcq  the  fame  Words  in  thp  new  LimitatioD  (ball 
have  the  fame  Copftruftion  which  they  had  W  the 
Recital,  and  fliall  create  a  new  £ftate*TaiU  and 
^n  Eftate-Tail  may  in  its  Creation  be  charged  with 
the  Payment  of  Money  ;  for  it  is  the  Will  of  the 
Donor.  Alfo  the  Words  in  the  new  LimitatioB 
are,  {he  f aid  Eft  ate  in  the  faid  Deed  mentioned  Jhall 
be  to  the  Ufe^  l5fc.  which  faid  Eftate  was  an  Eftate- 
Tail :  Alfo  he  had  no  Power  to  revoke  more  than 
an  Edate-Tail,  and  out  of  the  Edate  he  cannot 
create  a  Fee.  And  the  whole  Intent  appears  in 
,  *  every  Pjirticular  to  be  to  revoke  the  Eftate-Tajl, 
But  if  ihe  firft  which  was  not   fuhjeft  to  any  Charge^  and  to 

^^TevSdT  ^^^^^^  ^  "^^  Eft\ite-Tail,  fubjeft  to  a  Charge  of 
then  it  15  fpcnt,  joooA  and  jf  the  fir  ft  Eftate  be  not  revoked  by 
.Ddthc  Phia.  Reafon  of  the  Omiffion  of  the  Words  (of  bis 

tiO  cannot  re-  '»  y "  •        i        t\       •      »        i  t        r»    n     vn  • 

cover.  -  F'uu  Body)  iH  thc  Recital,  then  the  nrft  LUate  is  un- 
/«/ra.  revoked,  and  the  Eftate  of  Simon  determined,  and 

fo  the  Remainder  ini  Fee  is  vefted  in  thc  Defen- 
dant, the  right  Heir  of  Edward ;  and  therefore 
take  this  Cafe  either  Way,  Judgment  ought  to  be 
given  for  the  Defendant  \  and  fo  it  was.  (JSed 
quare  legem*  W.  B.) 


•P.  215.  *  Tbomafon  and  others  againfl:  tf^oods^  Admini- 

ftrator- 

Bcclatation  in  Norfilk^  1  ROBERT  Woods^  Utc  of  Kirbj  Be(tdm  in  the 
writin''''obU.  ^®  ^'^*  i  County  aforefaid,  Yeoman,  Admimftn^tor. 
gatory.^  ^        ^^  ^^^  Goods  and  Chattel^  which  were  Henry  JVood's  la^c 

of  Kirhy.  Beadon^  the  County  of  Norfolk  aforefaid,  Huf«» 
bandman,  who  died  inteftate,  ^c,  was  fummoned  to  an* 
fwer  George  Thomafin^  Clerk,  and  William  Moore  kA  2i  Plea 
th^t  he  render  to  them  one  Hundred  and  iixty  PoiHids 
which  t^  unju(Uy  detains  fi-oin  them,  {2f^.  And  where* 
upon  the  faid  George  and  fVilliamy  by  Richard  Starling 
their  Attorney  fay,  that  the  faid  Henry  in  his  Life-time,, 
to  wit,  upon  the  31ft  Day  of  May^  in  the  Year  of  our 
Lord  1677,  at  Cauon  by  his  certain  Writing  obligatory, 

granted 
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i [ranted  htoifelf  to  be  bolden  to  the  faid  George  and 
^VtUi^m  in  the  faid  one  Hundred  and  fixty  Pounds  to  be  paid 
to  the  faid  Gaorgt  and  WiUiaTn^  when  thereto  he  (hould  be  , 
rcqueftcd  ;  nevcrthelcfs  the  faid  Hcvry^  in  his  Life-time^ 
and  the  faid  Rohirt  after  the  Death  of  the  faid  Henry^  from 
the  Time  of  his  Death  [to  whom  Adminiftration  of  all 
the  Goods  and  Chattels  which  were  the  faid  Henry\  at 
the  Time  of  his  Death ;  after  the  Death  of  the  faid  Henry 
at  C<ittcn  aferefaid  was  conunitted.]  Although  often  Times 
requefted,  the  faid  one  Hundred  and  iixty  Pounds  to  the 
faid  George  and  JVtlliamy  or  to  richer  of  them  have  not  yet 
paid,  but  the  fame  to  them  to  pay  have  refufedy  and  the  faid 
Robert  as  yet  doth  refufe  to  pay  the  fame  to  them  :  where- 
upon they  fay  that  they  are  prejudiced,  and  have  fuftalned 
Damage  to  the  Value  of  twenty  Pounds,  and  therefore 
they  produce  their  Suit,  feV,  And  they  produce  here  in 
Court  ihe  Writing  aforefaid,  which  teftifies  the  Debt 
aforefaid,  in  the  Form  aforefaid,  the  Date  of  which  is  the 
Day  and  Year  aferefaid,  ^c. 

And  the  fatd  Robert  by  Cutbbert  Brereton  hi$  Attorney,  pi«a. 
comes  and  defends  the  Force  and  Injury,  whejp,  l^c^   and  Oyer  of  Ae 
prays  Oyer  of  the  Writing  aforefaid,  and  it  is  read  to  him,  ]t|^"c2aiSaof 
{^c*  alfo  he  prays  Oyer  of  the  Condition  of  the  faid  Wri- 
ting, and  it  is  read  to  him  in  thefe  Words:  The  Condi* 
tlon  of  this  Obligation  is  fuch ;  that  whereas  a  Marriage, 
by  God's  Permiffion,  is  ihortly  intended  to  be  had^  and 
folemnized  between  the  above  bound  Henry  IVoods^  and 
Chrrfiian  Beare  of  Tini^ .  aforefaid,  Angle  Woman  ^  now 
in  *  Cafe  t))e  faid  Marriage  ihall  take  £fFe£l,  and  that  ihe  «  p     ^ 
the  faid  Cbrifiian  fliall  happen  to  furvive  and  outlive  the 
faid  Hemy^  then  if  the  faid  Henry  do  and  fhall  at  the  Time 
of  his   Death)^    leave  and  deliver   unto   or   for  the  faid 
Chrj/iiau  or  her  AiGgns  in  ready  Money,  Goods,  Chat- 
tels, Wares  or  Merchandizes,  the  full  Sum  or  Value  of 
eighty  Pounds  of  lawful  EngUJh  Money<«  which  (he  the 
faid  Chrifiiany  her  Executors,  Adminifirators  or  AiSgns, 
fhall,  and  lawfully  may  from  thenceforth  peaceably  and 
quietly  h^e,  hold  and  enjoy  to  the  fole  and  proper  Ufeand 
behoof  of  her  the  (kid  driJHany  her  Executors,  Admini- 
ftrators  and  Affigns  for  ever,  without  Let,  Suit  or  Mo- 
lefiation  of  any  Perfon.  or  fcirfons  whatfoever ;  and  in  Cafe 
the  faid  Chriftian  fliall  happen  to  depart  this  Life  before 
the  faid  Henry^  then  if  the  ia^id  Henry  i^i  the  Life-titne  of 
the  (aid  Chrijiian^  do  and  fhall  permit  aiKl  fuffer  her  the 
faid  Cfpri/iian  at  any  Time  before  bcr  Death,  by  Writings , 

or  • 
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or  by  Word  of  Mouth,  teftffied  by  two  credible  Witncflc^y 
to  give. away  or  difpofe  the  Sum  of  ten  Pounds  of  iiice' 
Money  to  fuch  Perfon  or  Perfons  as  (he  fhall  pleafe  ;  and 
^  if  the  faid  Henryy  his  Executors,  Adminiftrators  or  Af- 
figns,  in  Cafe  he  outlive  the  faid  Chrijliarty  do  and  flialt 
well  and  truly  pay  the  faid  ten  Pounds  to  ftich  Perfon  and 
Perfons  as  the  faid  Chriftian  (hall  as-aforefard  give  and  dif- 
pofe the  fame  without  Fraud  or  Covin,  that  then  this  pre- 
/  fent  Obligation  to  be  void,  otherwife  to  be  in  foil  Force,  Ef- 

Tku  H.  W.     feft  and  Virtue ;  Which  being  read  and  heard,the  faid  Ruhert 
Wfw^c*  ^'*-    '^"^  ^^^  ^^^  ^^^^  George  and  IVtlHam  ought  not  to  have 
^o^poffcflidT' ^'^^^'^  ■'^^^^^  ^^*^'^^'^*^  againft  him;  becaufe  he  faith  Chat 
bis  Cods  to  the  the  Marriage  between  the  faid  Henry  Woods  in  his  Life- 
Vjdueof  looL   time  and  the  faid  Cbriflian  Beare^  after  the  m&king  of  the' 
Writing,  aforefaid,  to  wit,  upon  the  6th  Day  of  Novtm- 
bery  in  the  Year  of  our  Lord    1677   aforciaid,  at  Cation 
afbre(aid  was  had  and  folemnized,  and  that  the  (aid  Henry 
after  the  Marriage  aforefaid,  in  the  Form  aforefaid  had, 
to  wit,  upon  the  28th  Day  of  Auguft^  in.  the  Year  of  our 
Lord  1679,  at  Cation  aforefaid,  made  his  laft  Will  and 
Teftament  in  Writing,  and  did  make  and  ordain  the  faid 
Chriftian  his  Wife,  his  fole  Executrix  of  his  Teftament 
aforefaid,  and  by  his  faid  laft  Will  did  wilt  and  declare^ 
that  the  faid  Chriftian  his  Wife  (bould  pay  and  (atisfy 
h^rfelf  the  faid  eighty  Pounds  by  the  Condition  of  the  Wri- 
ting aforefaid,  to  be  left  and  delivered  to  her  as  aforefaid  y 
and  the  faid  Henry  after  the  making  of  the  Writing  afore- 
faid, to  wit,  upon  the  lOth  Day  of  September^  in^the  Year 
•  P.  2I7«  of  our  Lord  1681,  at  *  Cation  aforefaid,  died  pofTeflTed  of 
fundry  Goods  and  Chattels  amounting  to  the  Sum  of  one 
iiundred  Pounds  and  upwards,  and  the  faid  Chriftian  fur* 
vived  hjm,  and  after  the  Death  of  the  faid  Henry  became 
poflTeiTed  of  the  Goods  and  Chattels  aforefaid,  as  Executrix 
of  the  Teftament  aforefaid,  of  the  faid  Henry^  to  wit,  at 
Caiion  aforefaid  ;  and  this  he  is  ready  to  verify  :  wherefore* 
be  prays  Judgment  if  the  faid  George  and  TVittiam  ought  to 
have  their  Action  aforefaid  againft  him,  ^c.  ^c. 
Demurrer.  And  the  faid  George  and  WlUiam  fay  that  the  faid  Plea  of 

the  faid  Robert^  above  ki  Bar  pleaded,  arid  the  Matter  in  the 
fame  contained,  are  not  fufEcient  in  Law  to  preclude  the 
faid  George  and  William  from  having  their  Adion  aforefaid 
againft  the  faid  Rpberiy  and  that  they  to  the  faid  Plea  m  the 
Manner  and  Form  aforefaid  pleaded  have  no  Neceffity^ 
neither  are  they  bound  by  the  Law  of  the  Land  to  anfwcr 
in^any  Manner;  and  this  they  are  ready  to  verify;  where- 
fore 


Triniiy,  i  James  11. 

fore  for  Want  of  a  fufficient  Anfwer  of  the  faid  Roiert 
in  this  Behalf,  the  faid  George  and  IVtlliam  pray  Judgment 
and  their  Debt  aforefaid,  together  with  their  Damages  by 
Occaiion  of  the  Detention  of  the  (aid  Debt  to  be  adjudged 
to  them,  (!fc. 

And  the  faid  Robert^  becaufe  that  he  in  his  Plea  afore-  jdinder,, 
(aid,  above  hath  alledged  fufficient  Matter  in  Law  to  pre- 
clude the  faid  George  an^  William  from  haying  their  Ac- 
tion aforefatd  againft  the  faid  Roberty  which  he  is  ready 
to  verify,  which  Matter  the  faid  George  and  JViUiam  do 
not  deny,  but  altogether  refufe  to  admit  the  Verification 
thereof,  as  before  prays  Judgment  and 'that  the  faid 
George  and  JVilliam  may  be  precluded  from  having  their 
Adion  aforefaid  thereupon  againfi  him,  tic.  and  becaufe 
the  Juftices,  tic. 


Thomafon  againft    IVoods^     Adminiftrator  of  •?.  218. 

Woods^ 


T\EBT  on  Obligation,  with  Condition,  that  the  obUgitiopto 
Hulband  (hould  leave  his  Wife  80/.  at  his  g'^'^pj"^'' 
Death,  fo  that  fhe  might  peaceably  enjoy   it  to  he  madThcr 
her  own  Ufe.     The  Defendant  pleads  that  the  E«cut"»..  *nd 
Hufband  made  his  Wife  Executrix  and  left  Goods  j^ IppJintcd^ 
and  Chattels  to  the  Value  of  100/.  and  by  his  Will  her  to  pay  her- 
dcvifed,    flie  fcould  pay  herfeif.    The  Plairiti^^^Kj;^^*^"^ 
demurred  and  had  Judgment.     Fot  notwithand-  niimftcrcd  or 
ing  this  Dcvife  the  Hufband  may  have  left  Debts  ^^^^^^ 
due  by  him  on  Securities  of  a  higher  Nature,  as 
Judgments,  Statutes,  l£c.  fa  that  fhe  might  not 
be  able  to  ply  herfeif;  and  perhaps  the  Hufband's 
Eftate  was  fo  litigious,  that  it  is  bed  for  the  Wife 
to  renounce  the  Executorfhip,  and  to  permit  the 
Adminiftration  to  be  granted  to  another,  and  to 
bring  Debt  on  the  Obligation  againft  fuch  Admi- 
niflrator,  as  (he  has  here  done. 


Ling^ 
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Dirtghurji  againft  Satt  and  ethers. 

A 

jr«me^«6itttu  Jii^Formedm  in  Rgmaind^r  was  brought  of  Lands 

the  Name  of  which  Anthony  Abarrew  gave  to  James  Crane^ 

Tii^^p^  to  the  Ufc  of  Anthony  Abarrow  for  bis  Life,  Re- 

thoogh  he  wwc  maindcr  to  Dorothy  the  Wife  of  the  faid  Anthony ^ 

wX  ^"^"^  "  and  to  the  Heirs  of  the  Body  of  Dorothy  by  An. 

8  Coke  S8.b.    tbony  begotten  y  Jo  that  after  the  Death  of  the  fald 

AfcS'eS^i,      Anthony  and  DortAhy,  and  Alice  their  Daughter, 

H.  s7.     '      the  Lands  ought  to  remain  to  Anthony  Dinghutfi 

the  PlaintiflF  (as  Son  and  Heir  of  the  faid  Alice) 

by  Form  of  the  Gift,  ^c.  and  fo  declares  upon 

the  Gift ;  by  Virtue  whtreof  Anthony  Abarrom  W2t 

feized  for  Life,  Remainder  to  Dorothy  and  the 

Heirs  of  her  Body  by  the  faid  Anthony  begotten  ; 

&  quod  pofi  mortem  prcedi^  AntbotC  £5?  Dorothea 

&?  Alicia  eidim  Anthmo  Dingburfl  petenti  remdmn 

debet.     The  Tenant  fpecially  ^mparls  with  falvis 

Jibi  omnibus  J  isfe.  and  after  demands  Oyer  of  the 

Original,  and  then  pleads  in  Abatemenfy  that  the 

faid  Alice  had  Ifiue  Lodowick  her  Son  and  Heir, 

who  furvived  the  faid  Dorothy  and  Aiice,  &  hoc 

*  P.  2  X  9«  ^c.  from  *  whence^  and  for  tha/t  tb€  faid  Lodowick 

is  aot  named  in  the  Writ,  he  demanded  Ji»dg- 

ment  of  the  Writ.     The  Demandant  demurred 

generally  ;  and  now  it  was  argued  this  Term  by 

Pemberton  for  the  Tenant,  that  the  Omiffion  d 

any  Perfon  who  has  any  Right  (hadf  vitiate  the 

Writ,  though   he  was  never  feifed,    and  ciied 

8  Co.  175*  at  the  End  of  Buckmere^t  Cafe,  Hob.  51. 

5 1  •  Bro.  Omiffion  8.  and  to  that  Opinion  the  Court 

iaclined  :   But  upon  the  Importunity  of  George 

Strode,  who  cited  Dyer  216*    44  •£•  3*  &V.  to 

prove,  that  fuch  Perfons   as  were   never  feized, 

need  not  be  named,  it  was  adjourned  }  and  fo  it 

depended  until  Mich,  i  Jac.  2.    And  then  it  was 

argued 


Trimiy^  I  James  II. 

argued  again,  aad  for  the  Demandant  were  fuT'- 
ther  cited  5  £.   3.  35.  and  7  £,  3.  47^  48.  as  a 
Cafe  in  Point,  viz.  a^  Formedon  in  Remainder  on  a 
Gift  to  R.  and  K.  with  Remainder  to  F.  in  Fee, 
and  fays  that  after  the  Death  of  R.  aad  K.  (omit* 
ting  f)  the  faid  F.  the  Demandant,  as  Son  and 
Heir  of  F.  fo  omitted,  ought  to  have  the  Lands, 
lire,  and  this  was  ruled  to  be  good  ;  for  there  can- 
not be  an  Heir  of  F.  except  F.  ht  dead  ;  and  in 
Hob.  51.  thofe  Cafes  in  E.  3.  are  held  for  good 
Law;  and  in  the  Regifter  245.  a.  thofe  Cafes  of 
E.  3.  are  alfo  {aid  to  be  ruled  good ;'  and  it  is  not 
there  faid,  that  they  were  not  good,  but  only  that 
the  Form  in  the  Regifter  was  better.     And  now 
it  was  further  argued  by  Maynard  for  the  Demand- 
ant, that  a  Vie  or  had  been  had  in  this  Caufe,  and 
that  after  a  View  no  Plea  can  be  in  Abatement  ex-  No  fi«  fc 
cept  fuch  as  arifes  upon  the  View.  Hengham  Mag.  ^^ » v?^  «- 
50,  51.  41  E.  3-  29,  33.     But  in  8  E.  3.  55.  ihcccptfochw 
Writ  abated  after  the  View  for  a  Matter  apparent  ^^w"**^    ^ 
in  the  VlTrit  itfelf ;  and  in  46  C.   3*  A   Writ  of 
Cofenage  abated  after  the  View,  becaufe  upon^the 
Writ  itfeff  it  appeared,  that  no  Writ  of  Cofenage 
but  a  Writ  of  Befayel  lay  in  that  Cafe  ;  yet  in  40 
jB.  3.  35,  36.  itis  held,  that  after  a  View  Nothing 
can  be  pleaded  in  Abatement,  except  what  fhall 
arife  upon  the  View  ;  but  then  it  was  moved  for 
the  Tenant  that  this  Matter  ought  to  be  pleaded, 
and  thac  though  Maynfird  had  brought  the  Writ 
of  View  into  the  Court,  and  the  Return  there- 
upon had  in  the  Cafe,  yet  that  not  appearing  up- 
on the  fame  Record,  the  Court  ought  to  have  no 
Regard  thereto ;  but  now  the  greater  Part  of  the 
Judges  inclined,   that   notwithftanding   the  faid 
Exceptions  the  Writ  was  good,  according  to  the-Thc  Court 
Books  of  5  and   7  E.   7.  fupra.     And  if  it  were  **^« 'J^^ °^ 
nor,  yet  it  is  affirmed  by  the  View,  whereof  the  feme  Conrt, 
Court  may  take  Notice,  the  Writ  being  returned  J^^J^^^^J^ 

hither 
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hither,  and  maxle  a  Record  of  this  Court,  though 
P*  220.  It  be  not  entered  on  the  fame  Roll ;  and  this  *  they 
may  do  without  any  Plea  pleaded  ;  and  Judg* 
ment  was  to  anfwer  over,  except  Caufe  fliewn 
within  a  Week. 


Bernes  and  his  Wife  againft  Rich. 

faDower        JT^OWER,  utid^  nihil  babet.     The  Tenant  de- 

vi^rthirthc  mands  the  View.     The  Demandant  counter- 

HnflMuid  alien-  pleads,  for  that  her  Hulband  alienated  the  Tene- 

^tVbut^^.  «nen^5  aforefaid  to  the  Tenant,  Sff  boc^  &?f.    The 

not  fay /M^tfvi/,  Demandant  demurred   generally.     And  now   it 

Ante  160.       ^^*  argued  by  Pemberton^  that  the  Counterplea 

a  Lev.  117.      was  not  good,  for  (he  ought  to  have  pleaded  y^^^ 

favit ;  for  by  alienavit  it  does  not  appear  what 

Eftate  he  aliened^  and  even  a  Leafe  for  Years  is 

an  Alienation*     Bu/  the  Court  on  the  Contrary 

held,  that  an  Alienation  implies  his  whole  Eftate  ; 

and  the  Stat.  Edw.  2.  48.  oufts  the  Tenant  from 

the  View  of  Lands  which  the  Hufband  aliened  to 

the  Tenant,  or  any  of  his  Anceftors  ;  fo  that  the 

Plea  here  is  in  the  very  Words  of  the  Statute, 

and  good :  And  Judgment  was,  quod  refpondeat 

eufter. 


The  King  againft  Sir  Oliver  Butler  ift  tbeHoufe  of 

Lords. 


V 

S.  C.  2  Ventris  344. 

s.iref2c.  to  TERROR  of  a  Judgment  in  a  Scire  facias  in  the 
whS^it K'or'  Perty^bag  Oflficc  in  Chancery,  where  by  the 
not.  Scire  fac*  it  was  (hewn,  that,  the  City  of  Rocbejler 

ft  S'^diit^i 74,  is  an  ancient  City,  and  incorporated  Time  out  of 

Mind 
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» 

Mind  by  the  Name  of  Citizens  of  RocheJIer^  until 
I E.  4.  when  they  were  incorporated  by  the  Name 
of  the  Mayor  and  Citizens;  and  that  the  Citizens 
'  till  I  E.  4.  and  from  thence  the  Mayot  and  Citi- 
zens have  had  a  Market  there  held  every  Wednef^ 
day  and  every  Friday^  and  Tolls,. &f.  and  that 
they  held  the  faid  City  of  the  King  by  the  Fee- 
Farm  Rent  of  1 2/.  per  annum;  and  that  the  King 
by  Letters  Patents  of  the  7th  of  March  laft  (recit- 
ing an  Inquifition  on  an  ad  quod  damppum^  where- 
by it  was  found,  that  it  would  not  be  to  the  Da- 
mage of  the  King,  or  of  any  other  Perfon,  if  the 
King  granted  a  Market  in  Chatham  to  Sir  Oliver 
Butler  the  Defendant,  to  be  held  every  Tuejday) 
granted  to  the  Defendant  a  Market  to  be  held  there 
every  Tuefday^  with  all  Profits,  ^c.  prout  per 
^  eafdem  Liter  as  Fatentes  opparet:  And  whereas  the  *  P.  22 1, 
Town  of  Chatham  is  within  a  Mile  and  Half  of 
Rocbejler^  and  whereas  we  are  given  to  underftand 
by  the  Mayor,  l<^c.  of  Rochejier^  that  the  faid  Writ 
ad  quod  dampnum  was  executed  the  fame  Day  it 
bears  Date,  at  the  Diltance  of  thirty  Miles  from 
Rochefier^  and  witliout  Notice  to  the  Mayor,  iSc. 
furreptitioufly  and  fraudulently  in  Deceit  of  them  ; 
and  that  the  Grant  to  the  Defendant  is  to  the  Da- 
mage, ire*  of  the  City  of  Roshefter^  and  of  the 
Market  there ;  and  that  by  Reafon  thereof  the  faid 
Letters  Patents  to  the  Defendant  are  void :  There- 
fore  the  Sheriff  of  Kent  is  commanded  to  warn  the  ' 
Defendant,  to  appear  to  (hew  Caufe  wherefore  the 
faid  Letters  Patents  (hould  not  be  cancelled.  The 
Defendant  appears,  and  pleads,  that  the  Scire  fa* 
cias  and  the  Matter  therein  contained  minus  fufficierC 
in  lege  exiftunt  ad  ipfum  ad  refpondend?  compellend", 
quodq;  ipfe  ad  Breve  pritdiclum  modo  ^  forma  pratP 
impetraf  necejfe  non  babet^  nee  per  legem  terra  tenef 
refpondere^  &?  hoc^  iSc.  The  Attorney-General 
replies,  that  the  Writ  and  the  Matter  therein  con- 
tained 


s 
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tained  are  good  and  fufficient  in  Law  to  caiife  the 
faid  Letters  Patenjcs  to  be  cancelled  and  vacated; 
and  thereby  is  the  Demurrer  joined.  And  upon 
argning  the  Cafe  in  Chancery,  the  Lord  ChanceU 
lor  Finch  (being  affiftcd  by  the  then,  Ch.  Jaft. 
Nortb^  and  by  Jones  then,  a  Judge  in  B,  R.  and 
BOW  Ch.  Juft.  oi  C.  B.)  garve  Judgment  that  the 
Patent  (hould  :  be  cancelled  and  vacated :  Where- 
upon Sir  Oiiver  Butler  brought?  Error  in  the  Houfe 
of  Peers :  And  after  Argumeot  at  the  Bar  there  the 
Lords  referred  the  Matter  to  the  Judges  then  at- 
tending in  Parliamenty  vix,  Gregory^  Cbarhon^  Le* 
vinXy  Wilhersy  Halloway  and  Walcot,  who  all  una- 
moujQy,  agreed,  that  the  Judgment  given  m  the 
C^/2»('^r;f. . ought  to  be  affirmed;  and  accordingly 
they  delivered  their  Opinions. y^m//»i  to  the  Lords 
by  theif  Lordihips  Command,  with  their  Anfwers 
to  th.^  fey^f  al  Obje£lians  which  had  been  made  for 
Reverfal  of  the  judgmeirt,  vi%^  i.  That  a  Sci  Fa. 
does  not  lie  to  repeal  fuck  Patents,  beciufe  there 
is  another  Remedy  by  the  Common  Law,  /.  e.  by 
A£ize  ef  Nufanec^  ^ed  permittaty  £s?r,  where  the 
Mattef  fhal)  be  tried  ))y  a  Jurytand  feveral  Judges, 
^nd  not  by  one  Judge  only,  as  it  is  in  Chancery: 
A5<trr/ji».uisTo  which  they  anfwercd,  that  the  King  has  an 
JP^P^^^^" undoubted  Right  to  repeal  a  Patent  wherein  he  is 
Pttcnt.  deceived,  or  his  Subjeds  prejudiced,  and  that  by 

Set.  Fa.;  as  2  £.  3.  34.  a  Sei.  Fa.  to  repea^a  Patent 
for  7*1?//,  1 7  E.  59.  b.  of  a  Market^  i  r  //•  4.  5,  of 
•  P*223.  a  Market^  Dy.  197,  198.  5  EL  7,  or  8.  the  •like 
Precedents  are  cited,  Dy.2y6.  10  El.  of  Markets; 
and  Siaundf.  Prerog;  fays,  that  rt  is  jure  rep0  by 
the  Common  Law,  and  in  none  of  the  Cafes  was 
it  any  C^eftion  whether  the  Writ  would  Jie,  but 
only  of  the  Manner  of  purfui»jf4t,  and  other  in* 
'  ^  cident  Matters^;  and  it  is  not  unofual  for  the  King 
to  have  his  Remedy,  as  well  as  the  Subjcft  alfo; 
as  in  Batteries,  Trei^fles,  (^c.  the  King  has  a 

Remedy 


Remedy  by  Information  and  Indidment)  and  the 
Pirty  grieved  by  his  Adion.    As  to  the  fecond  whtwaOrmt 
Objc£bon,  That  no  ad  quod  damp*  vas  neceflary ;  ^^  uf^'with- 
tbat  the  Patent  might  have  been  granted  without  ^^^t^^x^f**^ 
It,  and  therefore,  though  it  were  furreptitious,  it^'*^^, 
is  not  material.    It  was  anfwered  and  refolved  by  3^ufiderti74. 
all  tbe  Judges,  that  which  is  always  done  in  Plead- 
ing is  neceflary  to  be  done;  but  it  may  be  difpenfed 
"^vtlih^zNonob/iante;  (^ar.)  for  there  tbe  King 
takes  Notice,  that  it  is  not  ad  dampnum^  &r.  and 
yet  if  it  be  ad  dampnum  the  Patent  is  void ;  for  in 
ail  fuch  Patents  the  Condition  is  implied,  viz.  that 
it  be  not  ad  dampnum  of  the  neighbouring  Mer- 
chants ;  and  in  this  Cafe  it  is  conlefled  by  the  De- 
murrer, that  the  Patem  is  ad  dampnum  of  Rocbejiery 
and  was  illy  executed,  and  in  Deceit  of  the  King* 
As  to  the  third  Objection,  That  Nothing  here  is  ^«''  *Jf  "M  /#- 
pofiiively  alledged  but  with  a  daf  ejl  nobis  inielltgi,  ''J^^^^tl 
foandfo^  iSc.    It  was  anfwered  and  refolved  by  to  put  the  i^y 
the  iaid  Judges,     i.  It  is  pofitively  alledged,  that'^*"^''^' 
conceffio  prad*  eft  ad  dampn^  &  depaupsrationem,  &?r, 
which  is  a  fufficient  Caufe  to  revoke  the  Patent, 
if  there  were  Nothing  more.     a.  That  all  under 
the  dat*  eft  nobis  intefUgi  is  a  fufficient  Allegation 
to  put  the  Party  to  anfwer,  as  in  all  Informations 
in  B.  H  the  Form  is,  that  the  Attorney  General, 
or  Coroner  of  the  Court  dai  Cur^  intelligi  (^  in- 
formariy  ijlc.     As  to  the  fourth  Objeftion,  That  Demurrer,  tho' 
Ae  Demurrer  was  not  well  joined,  the  Defendant  P^*^?"""^. 
«ymg,  that  the  Wnt  was  not  fufficient  to  put  nim  fufficient  to 
to  anfwer,  and  the  Attorney-General  replying, J*^^"^J^^^^^" 
^uod  boiC  Esf  fugicien*  ad  caufand^  Literas  patentes  court,  it  u 
fra^  canceUand"  ilf  vacand*.    It  was  anfwered  and  P^^' 
refolved  by  the  faid  Judges,  that  it  was  fufficient 
to  put  the  Matter  in  Judgment  of  the  Court,  and 
that  it  was  well  done  of  the  Attorney-General  to 
'€ply  as  he  did,  in  Order  to  have  the  Event  of  his 
^t,  viz.  the  Patent  cancelled.     As  to  the  fifth  The  Manner  rf 
Objcaton,  That  up<m  this  Demurrer  a  Judgment  ^y^;^;;[~ 

Part  IIL  S  in  the  judgment. 
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ill  chief  ought  not  to  have  been  given,  but  <mly  a 
rejpondeas  trnfter^  it  was  anfwered  and  refolved  by 
the  faid  Juftices,  that  the  ScL  fac.  (hewing  fuiB- 
cient  Matter  to  have  the  Patent  cancelled,  and  the 
Defendant  having  confeiTed  it  by  his  Demurrer, 

♦  P.  323.  he  ihall  not  by  the  •  Manner  of  bis  Demurrer  aher 
the  Judgment  of  the  Court ;  for  if  fo,  it  would 
be  in  his  Power  to  procure  a  Delay  for  himfelf ; 
but  the  Matter  in  the  Set.  fa.  appearing  fufficient, 
and  not  denied  by  any  Plea'  of  the  Defendant,  but 
<x>nfefled  by  his  Demurrer,  a  Judgment  peremp- 
tory in  Chancery  ought  to  be  given,  and  not  a  Re^ 
fpondeas  oufter ;  and  (b  was  it  done  in  the  Cafe  17 
E'  3*  59*  ^*  ^nd  lately  in  a  Scire  fifisi*  isl  B,  R.  be- 
tween Cole  and  Greeny  i  Lev.  312.  by  Hale  Ch. 

Demurrer  part- Juft.  and  the  whole  Court ;  where  in  z  Scire  foe' 

pJtif  L^dSSr  ^P^^  ^  Judgment  in  Wafte  upon  the  Damages  re 
the  Judgment  is  covcred,  the  Defendant  demurred  partly  in  Abate- 
It^Lw^ia.  T^^^U  and  partly  in  Bar,  and  yet  the  Court  gave 
6  Mdd.  soa.  Judgment  in  chief.  To  the  fixth  Obje£tion,  that 
c^ ^  '^°  there  ought  to  have  been  an  Office  found  before 
Pleader.  Q:.5«  the  Scire  factas  iflued,  for  that  a  Sci.fac.  is  a  judi* 
A  ScL/adas     cial  Writ,  and  ought  to  be  founded  upon  a  Re* 

foimdedTon  a     ^°^^  *■  ^^  ^**  aufwered  and  refolved  by  the  Judges, 

Record;  that  true  it  is^  a  ScLfac.  ought  to  be  founded  on 

a  Record,  and  fo  it  is  here ;  for  die  Patent  is  a 

Record  in  Chancery,  upon  which  this  ScL  fat. 

*  iflued,  and  it  is  a  fufiicient  Record  whereon  to 

found  it,  as  appears  by  the  Precedents  before 

When  ap  Office  cited ;  but  where  the  Sci.  fac.  is  brought  for  the 

^oreTsS^/J',  Forfeiture  of  a  Patent,  or  other  Thing  in  another 

and  when  not.  Court,  there  ought  to  be  found  an  Office  in  fuch 

other  Court,  before  the  Sci.fac.  ifTues,  except  the 

Forfeiture  appears  of  Record  in  the  fame  Court 

whereupon  to  found  the  Scire  fac^;  and  where  the 

Office  is  found,  the  King  fliall  feize  prefently  upon 

the  Office  (found) ;   but  where  the  Sare  fac.  is 

founded  on  the  Patent  itfelf^  as,  here,  the  King 

cannot  feize  till  the  Forfeiture  or  other  Defed  of 

the 
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the  Patent  be  tried  upon  the  Scire  fa(^  as  is  n  H. 

4,  5*    And  at  laft  all  the  faid  Judges  agreed,  that  a  Mwktt 

by  the  Demurrer  in  this  Cafe  it  is  confeffed,  ^^^^^^^^ 

t\it  ad  quod  dampnum  was  deceitfully  executed,  and  another  Market 

that  the  Patent  was  ad  dampnum  &f  depauperationem  "  ^®'^- 

of  il;^i&^y7^r  and  their  Market)  and  therefore  the 

Judgment  in  Chancery  ought  to  be  affirmed,  which 

the  Lords  in  Parliament  did  accordingly.     But 

afterwards,  as  I  heard,  the  Defendant  fued  another 

Writ  of  ad  quod  dampnum^  and  took  a  new  Pajent, 

which  was  granted  becaufe  a  Market  at  Chatham 

was  very  convenient,  if  not  (abfolutely)  neceffary 

in  Refpe£t  of  Navigation,  and  the  Shipping  and 

Stores,  and  the  Labourers  about  the  Shipping 

there. 


•  Hilary,  i  James  IL  *  P.  224. 

Bodle  againft  Wilkins. 

^iJfiX'i  ?  ^OHN  JVtlkins^   late   of  Grombridge^   in  the  Declaration  in 

to  wit,  \  J  County  of  Kent^  Innholder,  was  attached  to  Trcfpafs  ti  ct 

anfwcr  7hmas  Bodie  of  a  Plea  wherefore  with  Force  and  *^Hatt! 

Arms  the  Goods  and  Chattels  of  the  faid  Thomas  to  the 

Value  of  One  Hundred  Shillings  at  Eafi  Grinjltady  in  the 

County  of  Suffix  aforefaid,  lately  found  he  toolc  and  carried 

>way,  and  other  Wrongs  to  him  did,  to  the  great  Damage 

of  the  faid  Thomas'^  and  againft  the  Peace  of  the  Lord  the    / 

now  King,  feV.     And  whereupon  the  (aid  Thomas  by  John 

^ock  his  Attorney  complains  that  the  faid  John  PVilkins^ 

on  the  10th  Day  of  January^  in  the  35th  Year  of  the  Reign     ^ 

of  the  Lord  the  now  King,  at  Eajl  Grinftead  aforeiaid, 

with  Force  and  Arms,  ^^.  the  Goods  aiid  Chattels  of  the 

^^^Thmai  following,  to  wit,  two  Hats  to  the  Value,  ^c. 

y^cre  lately  found  took  and  carried  away,  and  other  Wrongs, 

^^«  to  the  great  Damage,  ^r.  and  againft  the  Peace^  l^c. 

J^hcrcuDon  die  faid  Thomas  faith  that  he  is  prejudiced,  and 

*^^fuftaincd  Damage  to  the  Value  of  Ten  Pounds,  and 

««rcforc  he  produces  his  Suit,  fefc.  \. 

S  2  And 
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l^^  -  And  tht  find  ^Uw  VTttijif  by  RkhardBeU  his  Attornef 

Ai  to  tk«  wtoote  icoDies  and  dtfeads  the  Force  »id  ilnjury  wkeiH  ^<»  And 
'^'^^^^'^^  *^  ^^  ^^^  coming  with  Force  and  Arms,  and  alfo  die  whole 
miiUto^  ^  Tre&afs  aforeiaid,  except  the  taking  and  carrying  away  of 
Cnilty.  '  the  (aid  two  Hats  in  the  Declaration  aforefaia  above  lup- 
pofed  to  be  committed,  faith  that  he  is  not  guilty  thereof, 
IfTue.  and  of  this  puts  himfelf  upon  the  Country.    And  the  fiud 

And  as  to  the    ^Thftntas  B^k  doth  the  like.    And  as  to  d»e  taking  and  car- 
taking;  of  the    fyJDg  ^^^y  ^f  ||ie  bid  two  Hats  in  the  Dedaration  afoie- 
SSe^AmtuOi-'*^  above  fuppefed  to  be  committed,  the  laid  Jikn  6ith 
fies  for  Stallage  that  the  faid  Tiwias  ought  not  to  have  his  AAion  aforesaid 
in  a  Fair.         thereupon  agaioft  bim,  becaufe  he  faith  that  one  PBtlip 
Pachfj  Efquire,  long  before  the  faid  Time  in  which  the 
taking  of  the  faid  two  Hats  is  fuppofed  to  be  committed, 
and  at  the  &id  Time  in  which,  ^c.  was  feixed  and  now  is 
feized  of  the  Manor  of  Grctrd^ridge  with  the  ApiMirteoaBOtt 
in  the  County  of  Kent^  [whereof  the  Town  of  GrmkriJ^ 
in  the  faid  County  is,  and  at  the  faid  Time  in-which,  bic. 
and  alfo  from  the  Time  whereof  the  Memory  of  Man  is 
not  to  the  contrary^  was  Parcel]  in  his  Demefne  as  of  Fee, 
and  fo  being  feized  thereof  the  faid  Philip  and  all  thofe 
whofeEftate  the.  faid  Philip  now  hath,  and  at  the  faid  Time 
in  which,  {sTc.  had,  of  and  in  the  Manor  aforeCiid  with  the 
^  P»  225*  Appurtenances  have  *  had  and  held,  and  alfo  from  the  Time 
wherepf  the  Memory  of  Man  is  nqt  to  the  contrary,  have 
been  tifed  and  accuftomed  to  have  and  hold  a  certain  Fair 
in  the  Town  of  Gr^mbridge  aforefaid,  in  die  County  of 
Kint  aforefaid,  on  every  14th  Day  of  SepUmher  annually, 
and  in  every  Year,  as  belonging  and  appertaining  to  die 
Manor  aforefaid  with  its  Appurtenances*    And  the  bid 
Philip  and  all  thofe  virhofe  Eftate  the  (aid  Philip  now  hatbi 
.  and  at  the  faid  Time  in  which,  &r.  had,  of  aiid  in  the  (aid 
Manor  with  the  Appurtenances  have  had  and  received,  and 
have  been  ufed  and  accuftomed  to  have  and  receive  from 
every  Hatter  who  hath  had  one  Stall  in  any  ftich  Fair,  far 
bis  ftanding  to  fell  Hats  in  the  faid  Fair,  Two  Shillings  and 
Six  Pence  of  the  lawfol  Money  of  England  for  his.  fluid- 
'  ing  in  jRich  Stall  to  fell  Hats  there,  and  if  any  fuch  Hatter 
hath  refufed  to  pay  the  faid  Two  Shillings  and  Six  Pence 
for  bis  ftanding  in  fuch  Stall  to  fell  Hats  in  fuch  Fair,  then 
the  faid  Philip  and  all  thofe  whofe  Eftate  the  faid  Pfntif 
now  hath,  anid  at  the  faid  Time  in  which,  ^c,  had,  of  and 
in  the  Manor  aforefaid  with  the  Appurtenances,  from  tiie 
whole  Time  aforefiiid  have  been  ufed  and  accuftomed  by 
their  Bailiffs  and  Servants  for  the  Time  being,  to  uke  and 

diftraifl 
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diflhufi  the  Goods  and  Chattels  of  fuch  H^toer  refufing  to 

paj  the  faid  Two  Shillings  and  Six  Pence^  found  within  the 

Manor  atforefaid^  and,  the  Cmie  to  detain  in  their  Pofleffion 

until  die  faid  Two  Shillings  and  Six  Pence  fliouM  be.|>aid. 

And  the  feid  Jtfhn  Wi)kins  further  (aith  that  the  faid  Phitip^ 

of  the  Manor  aforefaid  with  the  Appurtenances  fo  as  aifore- 

fatd  being  feized,  upon  the  14th  Day  of  September^  in  the 

35th  Year  of  the  Reign  of  the  faid  Lord  the  now  King, 

had  and  held  one  F>air  in  the  &td  Town  of  GronAridgii  in 

the  faid  County  of  Kent^  and  that  the  i*id  Thomas  Bo^^  * 

then  and  there  being  a  Hatter,  on  the  feid  14th  Day  of 

Stptemher^  in  the  35th  Year  afbrefaid,  had  one  Stall  in  the 

faid  Fair  for  his  ftandiiig  to  fell  his  Hats  rn  the  faid  Fair, 

and  fold  fundry  Hats  in  the  Stall  aforefaid  during  the  Time 

of  the  (aid  Fair,*  whereby  Two  Shillings  and  Six  Pence 

became  due  and  payable  to  the  faid  Phitip  by  the  faid  Tb^ 

mas  for  his  ftandtng  in  the  Stall  aforefaid  to  fell:  Hats  m  the 

faid  Fair,  whereof  the  i2t\AJohn  Ifilkins  as  the  Servant  of 

the  faid  PhiUp  and  by  his  Command  then  and  there  gave 

Notice  to  the  faid  ihomasj  and  then  and  there  requefted 

the  bid  ♦  Thomas  to  pay  to  the  (aid  J^  fVilkim  for  the  Ufe  •  P.  aa6# 

of  the  faid  Philip  the  faid  Two  Shillings  and  Six  Pence, 

to  do  which  the  fatd  Thomas  BoiU  then  and  there  refufed, 

where;upon  the  hid  John  Wilkins  as  thCvServant  of  the  faid 

Philip  and  by  his  Cfommand  afterwards,  to  wit,  upon  the 

bid  14th  Day  of  Sipitmberj  in  the  35tb  Year  aforefaid,  the 

faid  two  Hats  in  the  Declaration  aforefaid  fpecified,  found 

within  the  Manor  aforefaid,  to  wit,  in  the  faid  Town  of 

Gromhridge  in  the  (aid  County  of  Kint  took  and  carried  v 

away,  in  the  Name  of  a  Diftre(s  for  the  (aid  Two  Shillings 

and  Six  Pence,  to  the  faid  Philip  by  the  (aid  Thomas  fo  as   . 

aforefaid  due  and  unpaid,  as  it  was  lawful  for  him  to  do, 

which  is  the  fame  taking  and  carrying  away  of  the  faid  two 

Hats,  whereof  the  faid  Thomas  above  now  complains; 

withoift  this  that  the  &id  John  is  guilty  of  the  taking  or  Tnyafk* 

caryii^  away  the  £Eiid  two  Hats,  or  of  either  of  them,  at 

Mijfi  Grinftead  aforefaid,  in  the  faid  County  of  &ti£ix^  or      .     ' 

at  any  other  Place  within  this  Kingdom  of  Englamij  with« 

out  the  faid  Town  of  GrombriJge,  in  the  faid  County  of 

-Ewrf,  and  this  the  faid  John  "is  ready  to  verify;  wherefore 

he  prays  Judgment  if  the  faid  Thomas  ought  to  have  his 

Aftion  aforefaid  thereupon  againft  him,  ^c. 

And  the  faid  Thomas  BoiU  as  to  the  fatd  Plea  of  the  (aid  Demiirrcr. 
J^hn  lyUkim  as  to  the  taking  and  carrying  away  of  the  faid 
two  Hats  above  alledged  to  be  committed,  faith  that  the 

faid 
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faid  Plea  and  the  Matter  in  the  fame  contained  are  not  fufi« 
cient  in  Law  to  preclude  him  the  faid  Thomas  from  having 
bis  A6lion  aforefaid  thereupon  againft  the  faid  yabfty  and 
that  he  to  the  faid  Plea  in  the  Manner  and  Form  afore(aid 
pleaded  hath  no  Necefiity,  neither  is  he  bound  by  the  Law 
of  the  Land  to  anfwer,  and  this  he  is  ready  to  verify; 
wherefore  for^Want  of  a  fufficient  Plea  of  the  faid  yobn  in 
this  Behalf,  the  faid  Thomas  prays  Judgment  and  his  Da- 
mages by  Occafion  of  the  taking  of  the  faid  two  Hats  to 

Caufc,  be  adjudged  to  him,  t^c.     And  for  C'aufe  of  Demurrer  in 

^  Law  in  this  Behalf,  the  faid  Thomas  according  to  the  Form 

of  the  jStatute  in  fuch  Cafe  made  and  provided,  (hews  to 

the  Court  here  the  Caufe  following,  to  wit,  that  the  faid 

Plea  doth  not  anfwer  to  the  Declaration  aforefaid,  ^c, 

Joioder.  And  the  faid  John  WilkinSy  becaufc  that  he  .above  hath 

alledged  fufficient  Matter,  in  Law  in  his  Plea  aforefaid  above 
pleaded,  to  preclude  the  faid  Thomas  from  having  his  Ac- 
tion aforefaid  againft  him  the  faid  John^  which  he  is  ready 
.to  verify ;  which  Matter  th^  faid  Thomas  doth  not  deny  nor 
to  the  fame  in  any  wife  anfwer,  but  altogether  hath  refufed 
to  admit  the  Verincation  thereof,  as  before  prays  Judgment, 
and  that  thf  faid  Thomas  may  be  precluded  from  having  his 

Continuance.     A£tion  aforefaid,  t^V.     And  becaufe^the  Ju(lices,  (9*c. 
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juftification  in  cfRESPASS  fof  taking  two  Hats  of  the  Plaintiff*! 
lr!^':^dr        ^^EaftgTinfted  in  .f#x,   Jan.  10.  ^c,Car.^. 

^  Traverfeof  the  The  Defendant  juftifies  for  Stallage  in  a  Fair  by 
^/*^;i5!;;°°\,Prercription  at  Gromhridge  in  Kent,  held  Septmh. 

.  good,  '  U*  35  ^^r.  2.  for  that  the  Plaintiff  had  refufed  to 
ajltTii*/^'**  pay  the  Stallage,  quaefteadem,  ^c.  abfque  hoc  l\i2l 
Nei.xut.  a99,  he  is  guilty  of  the  taking  any  where  out  of  the 
fBdftf?38.  ^^^^  aforefaid.  The  Plaintiff  demurs  fpecially  be- 
Cro.cha.  228.  caufc  the  faid  Plea  does  not  anfwer  the  Declara- 
I  Saund.  85.  jjon^  ^nd  now  it  was  argued  by  Bircb^  that  the 
f  Lcv?307. .  Traverfe  was  not  good,  becaufe  he  does  not  tra- 
aoVin.Ab.570.  verfe  any  other  Time  as  well  as  any  other  Place. 
But  per  Cur\  The  Conclufion,  qua  eji  eadcm  with 

a  1  raverfe 
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a  Traverfe  of  the  Place  is  good  without  Trav<!rfe 
of  the  Time}  and  Judgment  was  for  the  Defen-^ 
dant. 


Mallocke  againft  Eaftly. 

CJ^RESPASS  quare  duas  datnas  ipjius  the  PlaintiflF,  No  Property  of 
^    in  a  certain  Clofe  of  the  Plaintiff's  called  the  «c'4>t^^^i 
Park,-  he  took  and  carried  away.     The  Defendant  reclaimed, 
demurred  generally,  and  Judgment  was  given  ^or^y'^\i^^^^ 
him,  for  that  the  Plaintiff  fays  Damas  ipfiut^  and 
none  can  have  Property  in  Deer,  except  they  are 
tame  and  reclaimed,  although  they  are  in  a  Park, 
7  Co.  89.     But  here  it  does  not  appear  that  they 
were  in  a  Park,  but  only  in  a  certain  Clofe  called 
the  Park. 


*  Pdyne  againft  Brigham^  •  P.  228. 


CJ^RESPASS  for  breaking  his  Clofe  called  Brig-  Treijaftfor 
banCs  Meady  and  fpoiling  his  Grafs  pedibus  am-  Qnlft^^aaa 
bulando,  i^  cum  equis  c5f  plaujir.is^  and  taking  his  carrying  awiy 
Grafs  cut  by  the  Plaintiff  to  fuch  a  Value,  and  H^yf^.f^ 
taking  and  carrying  away  the  Plaintiff 's  Hay,  viz.  fendant  pleads 
five  Cartloads  of  Hay,  to  the  Value,  &c.     The  fu^^^^jj^f^j^ 
Defendant  as  to  all,  except  breaking  the  Clofe  and  mg  the  Graf«, 
fpoilinff  the  Grafs  pedibus  ambulando.  &  cum  equis  ^*-  ?"*?"*? 

c\d     t      n    '  11      %T  J  J  I.        'i_     that  juftifict  for 

csf  plaujinsy  pleads  JNot  guilty;  and  as  to  them  he  Tythc^  Uic 
juftifies ;  for  that  he  is  feized  of  the  Tithes  of  ^]*!?*'*f  ^ 
Hay  ex  eodem  Claiifo  provenien\\  znd  for  that  the  J^J  5  the  Ha7 
Hay,  viz.   the  five  Cartloads  of  Hay  aforefaid,  J^*  ?»t  for 
were  cocked  feparately  for  the  Tithes  of  the  faid  yji^  fn  ^^^ 
Hay,  he  entered  the.  faid  Clofe  to  carry  away  the  Demurrer, 
faid  Hay,  and  (fo)  pedibus  ambulando^  &  cum  equis  ^  ^^"^^  ^i^ 
&  plaujlrisy  &c.  he  fpoiled  the  Grafs,  doing  as 
\\it\cD2im2Lgtz^lit  co\x\dy  qua/unt eadem^bf..  The 

Plaintiff 
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Plaintiff  replies,  that  the  Defendant  took  the  Graft 
cut  by  the  Plaintiff,  and  made  it  into  Hay  upon 
the  Land,  and  carried  it  away,  and  (fo")  five  Cart- 
loads of  the  Plaintiff's  Hay,  in -the  Declaratiqa 
mentibned,  he  took  and  carried  away.  Abfque 
hoc^  that  th^re  were  five  Cartloads  of  Hay  in  the 
faid  Clofe  feparated  for  I'ithes,  as  the  Defendant 
has  pleaded':  Whereupon  the  Defendant  demur3 
fpecially,  for  that  the  Plaintiff  had  trayerfed  the 
Quantity  of  Hay  feparated  for  Tithe?,  which  is 
not  traverfabie,  and  of  that  Opinion  was  the  whole 
Court;  for  the  Defendant  having  pleaded  Not 
guilty  as  to  all  but  fpoiling  the  Grafs,  and  juftified 
that  by  entering  and  taking  his  Tithes  of  Hay» 
this  is  good,  whether  the  Tithes  were  loaden  in 
one  or  two  Carts  \  and  it  was  lawful  for  the  De- 
fendant to  make  the  Hay  upon  the  Land,  after  it 
was  feparated.  And  Judgment  was  for  thcDefen- 
^dant  by  the  wholeCourt, 
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Edwards  and  others  againfl:  Morgan* 

Declaration  in    Hereford^  7  CrHOMjfS  Morrariy  late  of  fVigimre^  in  Ac 

Covcrant  jjytbc    to  wit.    \  ^    County  aforclaid,  Gent,  was  atmched  to 

Revcrfich         ^nwf^tjohn EdwardsKni^t,  znd Richard DeerbamJLnigh^ 

tgainft  the        ^nd  Baronec,  in  a  Plea  of -Breach  of  Cyvenant,  and  where- 

JUffcc  for  Rent  upon  they  the  faid  John  and  Richard  by  Francis  Edwards 

th/cra^  ^^^'  ^^^^^  Attorney  complain,  that  whereas  the  nloft  noble  £//- 

^  .  ^^^'        zabeth  Vifcountefs  Pt^rbeck  Widow,  upon  the  lithDay  of 

Jfrit^  in  the  ajtb  Year  of  the  Reign  of  the  faii  Lord  the 

now  King,  was  feizcd  in  her  DemeSie  as  of  Fee  of  and  in 

a  certain  Park  called  J?i?iwr  P^ri,  containing  byEftima- 

tion  100  Acres  or  thereabouts,  and  of  and  in  one  Aiileffiiage 

fituate  and  being  in  a  certain  Place  called  thi  CrM^  in  the 

County  aforefaid,  with  the  Appurtenances,  and  fo  being 

feizcd  thereof,  upon  the  fame  Day  and  Year,  by  a  certain 

Indenture 
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Indenture  made  at  fFlgrmre  aforefaid,  between  the  (ai4 
Vifcountefs  by  the  Name  of  Elizabeth  Vifcountefs  Purbeck^ 
Widow,  late  the  Wife  of  the  late  moft  noble  Robert  Vif- 
count  Purbiciy   Baron  of  D.  deceafed,  otherwife  called 
Robert  Danversy  otherwife  Villiersy  Efquire,   of  the  one 
Part,  and  the  faid  Thomas  Morgan  by  the  Name  of  Thomas 
Morgan^  of  the  Parifh  of  New  Radmr^  Gentleman,  of  the 
other  Part,  which  other  Part  of  which  Indenture,  fealed  '"*o*- 
with  the  Seal  of  the  faid  Thomas  Mfrgan,  they  the  faid  John 
and  Richard  bring  here  into  Court,  the  Date  of  which  is 
the  faid  Day  and  Year  aforefaid,  for  the  Confideration  in 
the  faid  Indenture  mentioned,  had  demifed,  granted,  and  to 
Farm  let  to  the  faid  Thomas  Morgan  the  Tenements  afore^ 
laid  with  the  Appurtenances,  and  all  Ways,  £afements, 
"Waters,  Profits,  Commodities,  and  Appurtenances  what* 
foever,  to  the  faid  Park  and  Land  belonging  or  in  any  Wife 
appertaining,  qr  with  the.  fame  ufed  or  enjoyed,  as  Part, 
1?arccl  or  Member  thereof,  or  of  any  Part  thereof  j  [except 
and  always  being  referved  from  the  faid  Demife  and  Grant 
to  the  (aid  Vifcountefs,  her  Heirs  and  Affigns,  all  and  all 
Manner  of  Woeds,   Underwoods,   Timber,    and  other 
Trees  there  ftanding,  growing  and  being,  or  which  frooi 
that  Time  afterwards  during  the  Term  by  the  faid  Inden- 
ture granted  (hould  ftand,  grow  and  be  in  and  upon  the 
before  demifed  PremiiTes,  or  any  Part  thereof],  to  have  and 
to  hold  the  (kid  *  Park,  Lands  and  MefTuage^  and  all  the   *  F*  330* 
other  PremiiTes  by  the  faid  Indenture  demifed  or  mentioned 
or  intended  by  the  faid  Indenture  to  be  demifed,  with  the 
Appurtenances,  [except  the  before  excepted]  to  the  faid 
Thomas  Marganj  his  Executors,  Adminiftrators  and  Aifigns, 
from  the  26th  Day  of  Anarch  then  laft  paft,  before  the  Date 
of  the  faid  Indenture,  for  and  during  and  until  the  full  End 
and  Term  of  fixteen  Years  from  that  Time  next  enfuing 
fully  to  be  compleated  and  ended,   yielding  and  paying 
therefore  yearly  and  every  Year  during  the  faid  Term  to 
the  faid  Vifcountefs,  her  Heirs  and  Affigns^  the  Rent  or 
Sum  of  Thirty-eight  Pounds  of  the  lawful  Money  of  Eng" 
landy  at  the  two  ufual  Feafts  or  Days  of  Payment  in  the  Year, 
to  wit,  at  the  Feaft  of  St.  Michael  the  Archangel,  and  of 
the  Annunciation  of  the  BleiTed  Virgin  Mary^  at  or  in  the 
Gate  of  the  Church  of  Old  Radnor^  by  even  and  equal 
Portions,  and  the  did  Thomas  by  the  &id  Indenture,  for 
liimfelf,  bis  Heirs,  Executors,  Auminiftrators  and  Afiigns, 
did  covenant,  promife  and  agree  with  the  faid  Vifcountefst  ' 

ber  Heirs  and  Afiigns,  that  he  the  faid  Thomas  A&rganj  his 

Executors, 
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Executors,  Adminiftrators  and  Afiigns,  or  fome  of  them^ 
from  Time  to  Time  aiid  at  all  Times  during  the  (aid  Term, 
well  and  faithfully  would  pay  or  caufe  to  be  paid  to  the  fatd 
VifcDuntefs,  her  Heirs  and  AiHigns,  the  faid  Rent  of  Tbir- 

?r-eight  Pounds,  at  the  Days  and  Place  appointed  for  the 
aymcnt  thereof,  according  to  the  true  Intent  of  the  In- 
denture aforefaid,  as  by  the  faid  Indenture  among  other 
Things  more  firfly  appears  and  is  manifeft:  by  Virtue  of 
which  Demife  the  faid  Thomas  into  the  Tenements  aforciaid 
with  the  Apurtenances  entered,  and  was  and  as  yet  is  thereof 
pofleiTed ;  and  the  faid  Thomas  fo  being  thereof  poffeiled, 
»nd  the  (aid  ^Elizabeth  Vifcountefs  Purbeck  of  the  Reverfion 
of  the  Tenements  afprefaid  with  the  Appurtenances  being 
feized  as  aforefaid  in  her  Demefne  as  of  Fee,  the  faid  EU^ 
%abith  afterwards,  to  wit,  upon  the  25th  Day  of  February^ 
in  the  28th  Year  of  the  Reign  of  the  faid  Lord  the  now  King, 
at  Wtgmore^xn  the  County  aforefaid,  by  her  certain  Indenture 
between  the  faid  Elizabethy  by  the  Name  of  the  mod  noble 
Ekzabeth  Vifcounte(s  Purbecky  fometimes  called  Elizabeth 
Danversj  otherwife  Elizabeth  FilUersy  Widow,  of  the  on? 
Part,  and  the  faid  yohn  Edwards  and  Richard  Deerham^  by 
the  Names  of  John  Edwards^  of  Heathoufe^  in  the  County 
of  Sakpy  Gent,   and  Richard  Deerham^  of  Lincoln* s-Intty 
in  the  County  of  Middlefexj  Efquire,   of  the  other  Part, 
which  other  rart  of  which  Indenture,  fealed  with  the  Seal 
•  P.  231.   of  the  faid  Elizabeth  ♦  Vifcountefs  Purbeck^  they  the  faid 
John  and  Richard  bring  here  into  Court,  the  Date  of  which 
IS  the  faid  Day  and  Year,  for  the  Condderation  in  the  fatd 
laft  recited  J  ndenture  contained,  did  grant  to  the  faid  John 
Edwards  and  Richard  Deerham  among  other  Things,  the 
Reverfion  and   Reverfions,  Remainder  and  Remainders, 
and  Rents  of  the  Tenements  aforefaid,  with  the  Appurte- 
nances, to  have  and  to  bold  to  the  faid  John  and  Richard^ 
their  Heirs  and  AfEgns,  as  by  the  faid  lair  recited  Indenture 
among  other  Things  more  fully  appears  and  is  manifeft ;  to 
which  Grant  of  the  Reverfion  of  the  Tenements  aforefaid 
by  the  faid  Elizabeth  Vifcountefs  Purbeck  to  the  faid  J^hn 
and  Richard  as  aforefaid  made,  the  faid  Thomas  Morgan  of 
the  Tenements  aforefaid  with  the  Appurtenances  to  him  a$ 
Atlonmieat.     aforefaid  demifed  in  the  Form  aforefaid  being  pofTeflfed,  tp 
the  faid  John  and  Richard  afterwards,  to  wit,  upon  the 
25th  Day  of  Marchy  in  the  29th  Year  of  the  Reign  of  the 
^  faid  LoVq  the  now  King,  at  f^igmore  aforefaid,  did  attorn 
and  agree;  by  Coloui^  of  which  Grant  and  Attorjiment 
aforefaid,  they  the  faid  John  and  Richard  were  feized  of  the 

Reverfion 
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Rcvcrljon  of  the  Tenements  aforefaid  with  the  Appurte- 
na^ice^  to  the  faid  Thomas  in  the  Form  aforefaid  demifed 
in  tneir  Demcfne  as  of  Fee ;  and  the  faid  John  and  Richard 
fay,  that  although  the  faid  Elizabeth  from  the  Time  of  the 
making  the  indenture  of  Demife  aforefaid,  until  the  mak- 
ing of  the  faid  Indenture  of  Grant  of  the  Reverfion  afore- 
faid, to  the  faid  John  and  Richard  made  as  aforefaid;  and 
they  the  faid  John  and  Richard,  after  the  making  of  the  faid 
recited  Indenture  of  Grant  of  the  Reverfion  aforefaid,  all 
and  fingular  the  Covenants,  Grants  and  Agreements  in 
the  Indenture  of  Demife  aforefaid  contained,  on  the  Part 
of  the  (aid  Elizabeth  Vifcountefs  Purbeck  and  her  Afligns 
to  be  performed,  well  and  faithfully  have  performed,  ful- 
fiiled  and  kept,  according  to^e  Form  and  £fFe£t  of  the 
faid  recited  Indenture  of  Demife,  in  FacSl  the  faid  John  and 
'  Richard  fay  that  the  faid  ThofnaSy  after  the  making  of  the 
faid  Indenture  of  AiBgnmcnt  of  the  Reverfion  aforefaid, 
to  the  faid  J^hn  and  Richard  made  as  aforefaid,  did  not  pay 
to  the  faid  yohn  and  Richard  Thirtv-eight  Pounds  of  the 
faid  annual  Rent  to  the  faid  John  znaRichard^  for  one  Year 
ended  a|r  the  Feaft  of  St.  Michael  the  Archangel,  in  the 
34th  Year  of  the  Reign  of  the  faid  Lord  the  now  King, 
being  in  Arrear  and  unpaid*  And  fo  they  the  faid  John  and 
Richard  fay,  that  the  faid  Thomas  his  Covenant  aforefaid 
hath  not  kept,  but  hath  unjuftly  broke  it,  and  the  (ame 
with  them  to  keep  *  hitherto  altogether  hath  refufed  and  *  P«  Z^Z* 
fiill  doth  refufe,  to  the  Damage  of  the  faid  Johmnd  Richard 
of  Fifty  Pounds,  and  therefore  they  produce  their  Suit, 

And  the  faid  Thomas  Morgan  by  ff^Uiam  Phillips  his  Plea- 
Attorney  comes  and  defends  the  Force  and  Injury  when,  -^^nment  rf 
fcff.  ana  faith  that  the  laid  John  and  Richard  ought  not  to  J^f^*  the  Writ 
have  or  maintain  their  A£faon  aforefaid  thereupon  againft  purchafed. 
him,  becaufe  he  faith  that  before  the  Day  of  the  fuing  forth 
of  the  original  Writ  of  the  faid  John  and  Richardy  to  wit, 
upon  the  8th  Day  of  February ^  In  the  33d  Year  of  the 
Reign  of  the  faid  Lord  the  now  King,  at  TFigmore^  in  the 
County  aforefaid,   he  the  faid  Thomas  affigned  his  entire 
Right,  Eftate,  Title,  Intereft,  and  Term  of  Years  of  and 
in  the  Tenentents  aforefaid  with  the  Appurtenances  then 
to  come  and  unexpired  unto  one  David  Powel,  by  Virtue 
whereof  the  faid  David  afterwards,  to  wit,  upon  the  Day 
and  Year  aforefaid,  into  the  Tenements  aforefaid  with  the 
Appurtenances  entered,  and  was  and  as  yet  is  thereof  pof- 
fefled,  and  that  at  the  faid  Time  of  that  Affignment  there 

was 


Trinity^  i  James  U. 

was  no  Rent  in  Arrear  and  unpaid,  and  this  he  is  readjr  to 
verify;  wherefore  he  prays  Judgment  if  the  ikid  John  and 
Richard  ought  to  have  or  maintain  their  Adion  aforefaid 
thereupon  againft  him*,  &r. 

And  the  faid  y^bn  and  Richard  (ay  that  the  iaid.Piea  by 
the  fiud  Thomas  Morgan  above  in  Bar  pleaded,  and  the  Mat- 
ter in  the  fame  contained,  are  not  (ufficient  in  Law  to  pre- 
clude them  the  faid  John  and  Richard  from  having  dieir 
Adion  aforefaid  againft  the  faid  Thomas  Morgan^  and  that 
&ey  to  the  faid  Plea  in  the  Manner  and  Form  aforefaid 
pteaded  have  no  Neceffity,  neither  are  they  bound  by  the 
Law  of  the  Land  to  anfwer  in  any  Manner,  and  this  they 
are  ready  to  verify  j  wherefore  for  Want  of  a  fufficient 
Anfwer,  they  the  faid  John  and  Richard  pray  Judgment 
and  their  Damages  by  Occafion  of  the  Premifes  to  be  ad- 
judged to  them,  feTf. 
Joinder.  And  the  faid  Thomas^  becaufe  that  he  above  hath  alledged 

fttfiicient  Matter  in  Law  to  preclude  the  faid  yohn  and 
Richard  from  having  their  Adion  aforelaid  againft  him» 
which  he  is  ready  to  verify;  which  Matter  the. faid  John 
and  Richard  do  not  deny,  nor  to  the  fame  in  any  wife 
anfwer,  but  altogether  refufe  to  admit  the  Verincatioa 
thereof,  prays  Judgment,  and  that  the  (aid  John  and  Ricb^ 
ard  may  be  precluded  from  having  their  Adion  afore(aid, 
Cr.    And  becaufe  the  Juftices,  l^c* 


*  P*  ^33*  *  Edwards  againft  Morgan. 

COTcnintfer  /^OVENANT  foT  NoD-^payme&t  of  Rent^  and 
IT'^^T^^  declares,  that  the  hadj  Purbeck  was  feiaed  of 
Affij^nmcnt  of  thc  Place  where,  &c.  and  demifed  to  the  Defen- 
tke  Term  by  dant,  who  Covenanted  to  pay  the  Rent ;  and  that 
Bervfi^.  ^  afterward  the  faid  Lady  by  Indenture,  for  Confi* 
iSid.338»339«  derations  therein  mentioned  (which  Indenture  tile 

Cio.cha!779-  P^^fi^^  '^  Cur\  but  it  was  not  entered  in  b^ec  verba) 

6ViDerAb.4i«.  gr;anted  the  Rcverfion   to  the  Plaintiff  tn  Fee, 

J^j^^flfjjvhereio  thc  Defendant  attorned,  and  for  Rent 

arrear  this  Adioa  is  brought  in  the  County  whfcre 

the  Lands  lie,  as  it  ought.     The  Defendant  pleads, 

that  fuctt  a  Day  he  affigned  his  Term,  before  the 

Plaintiff 
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Plaintiff  had  any  Intereft  therein^  but  does  not 
plead  any  Acceptance  of  the  Rent  by  the  Plaintiff 
from  the  Aflignee,  nor  any  Notice  of  the  Aflign- 
ment.     Whereupon  the  Plaintiff  demurs  general- 
ly :  And  the  Opinion  of  the  Court  was,  that  the 
A^ion  well  lies  againft  the  Leffee  of  the  Terip  by 
the  Grantee  of  the  Reverfion,  (it  being  an  exprefs 
Covenant)  after  the  AiBgnment,  Cro.  Cba.  i8^« 
Baubelor  verfus  Gage^  and  Keigley  verfui  Buckley  in 
B.  R.  and  Tburjby  and  Uall  verf.  Plaint^  i  Uv. 
219.  though  Notice  and  Acceptance  of  the  Rent 
had  been  pleaded.    But  then  for  a  Fault  in  the 
Declaration  the  Judgment  was  ftaid,  Wz.  for  that 
the  Plaintiff  does  not  mention  to  wbofe  Ufe  the  Topieadaccant 
Grant  of  the  Reverfion  was,  nor  any  certain  Con-  ^^*  not^J 
fideration,  but  only  the  Confideration  in  the  In-to^^itt&uft^ 
denture  mentioned,  and  it  does  not  appear  what  '^' 
that  was« 


♦  Mico  againft  Morris.  •  P«  234» 

ASSUMPSIT  brought  in  London  for  depaftur-  Judgwati*^ 
ing  a  Horfe  in  Com*  EJJex\    The  Defendant  ^Ma^^  «r 
pleads  in  Bar  a  former  Aftion  brought  in  the  She-  their  juriwic- 
riff's  Court  of  London  for  the  fame  depafturing,  il^J^^'J^^ 
and  Judgment   there  for   the  Defendant.     The  9^,  104, 137s 
Plaintiff  replies,  that  the  Caufe  of  Adion  arofe  y4{^^ 
in  Effex  out  of  the  Jurifdiaion  of  the  Sheriff's 
Court,     To  which  the  Defendant  demurs  gene- 
rally :  And  per  Cur*,  the  Plea  in  Bar  is  ill ;  for  if 
the  Sheriff's  Court  there  holds  Plea  of  a  Matter 
out  of  their  Jurifdidlion,  their  Judgment  is  void, 
and  cannot  be  executed.     But  Charlton  faid,  if  ' 

the  Judgment  in  London  had  been  given  for  the 
maintiff,  it  would  have  been  a  Bar  here,  becaufe 
he  had  recovered,  and  had  a  Judgment  for  him  ; 
yeiquare  of  that  Matter. 

Blemer* 
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Bkmcrbajfet  againft  Pier/on. 

^"^^cc  of  a  r\EBT  oti  Obligation  conditioned  for  Payment 

obifgadon can-  of  fcveral  SutHS  at  fcveral  iDays.     The  Defen- 

not  be  without  danl  plcads  Payment  of  all  the  Sums  due  before 

Writing  irnder  ^^^^  ^  ^Jj  at  which  Day  the  Plaintiff  by  his 

Hud  docs  not  Writing  (which  the  Defendant  brought  into  Court 

/v&rAb.496.  figi^cd  with  his  Hand)  agreed  to  defer  thePayment 

Com.  Dig.       of  the  Refidue  till  another  Day  not  yet  come. 

Defcafimcc.  c.  j,^^^  Plaintiff  demurs   generally,  and  Judgment 

was  given  for  him ;  for  the  Action  being  founded 

on  a  Deed,  no  Defeazance  can  be  made  thereof 

afterwards  without  Deed;  and  a  Writing  under 

*  Hand  does  not  imply  a  Deed, 


•  P.  235.  •  Tafes  againft  Plaxion. 

•• 
Original  in  one  A  SCIRE  fac.  was  againft  the  Bail  of  Hall. 
onto  Mother  jLjL  They  plead,  that  the  Original  was  laid  in 
Co«nty  is  good  C(?w*  EhoT* ;  in  which  Adion  fo  laid  no  Judgment 
trnotl^'"  was  againft  Hall^  but  that  the  Judgment  up9n 
the  Bail.  which  the  ScLfac^  is  brought  was  had  againft  the 

^^^th:'iVs.  f^'d  ^^^l  o»  ^n  Adion  laid  in  the  County  of  the 

City  cf  Torky  in  which  Cafe  in  Refped  of  the  Ju» 
rifdi^tion  of  the  Cdunty  the  Bail  are  not  liabie# 
The  Plaintiff  replies,  ^hat  upon  the  Original  laid 
in  the  County  of  Tork  he  fued  a  Captas  to  the  She* 
riff  of  the  County  of  Tori,  with  Intent  to  declare 
according  to  the  Courfe  of  the  Court  againft  the 
faid  Hall  in  the  County  of  the  City  of  Torij  and 
thereupon  fuch  Proceedings  were  had  that  be  re- 
covered againft  Ha/l:  In  which  Cafe,  according  to 
the  Courfe  of  the  Court,  the  A£iion  being  between 
the  fame  Parties  for  the  fame  Damages,  the  Bail 

by 
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by  the  Courfe  of  that  Court  are  liable.  The  De-* 
fendants  plead  protejiando^  that  by  the  Courfe  of 
the  Court  the  Plaintiff  cannot  have  a  Capias  in  any 
other  County  than  where  the  Original  is  laid :  and 
if  he  might  have  fuch  Capias^  yet  he  cannot  de- 
clare in  another  County,  but  by  fuch  varying  of 
the  County  the  Bail  fhall  be  difcharged,  for  rlea 
fays,  that  no  Judgment  was  given  againftH^//  upon 
the  Original  laid  in  Com*  Ebor\  but  the  judgment 
was  given  upon  the  Declaration  in  Com"  Civitat* 
Ebor*  after  the  Bail  entered  into,  Abfq;  hoc  quod 
in  ifto  cafu  licet  talis  recuperatio  habeatur  in  confimHi 
'uel  eadem  ailione  inter  eafdem  partes ^  tff  pro  iifdem 
dampnisj  the  Bail  fhould  be  according  to  the 
Courfe  of  the  Court  liable  for  the  Damages  reco- 
vered, £^  hoc  par  at*  £f?r.  prout  Cur*  corijiderdvit. 
"Whereupon  the  Plaintiff  demurs  fpecially,  becaufeTravcrfcrf 
theTraverfe  is  of  Matters  in  Law,  and  of  Matter  ^*^°^^» 
not  travcrfable:  And  now  it  was  faid  by  Stringer pnutcuTu 


for  the  Defendant,  that  this  Matter  is  triable  by  fi^i^aj"*^  ^ 
the  Court,  and  the  Traverfe  concludes  prout  Cur'  Hit  g*!^r!L 
conjideraverit^  and  therefore  it  was  well.     But  the*^^"*"-^* 
Court  inclined,  that'the  Traverfe  was  ill,  and  faid  vcWerton  aba 
fhe  Pleading  was  ftrange ;  yet  upon  Examination  Wo^-  Com- 
of  the  Prothonotaries  (they  affirming  that  though  ^^^j  R3  ^j^^ 
tify  the  Courfe  of  the  Court  the  Plaintiff  might4ii,  4'2. 
♦  declare  in  other  Courts  againft  the  fame  Parties,  *  P.  236, 
and  the  Judgment  thereupon  would  be  good,  yet  The  French  ir^ 
by  fuch  Variation  of  the  County  the  Bail  is  dif^^^ci^ndr^ 
charged,  and  not  liable  to  the  Damages  on  t he /^«"'»^  «•*««*• 
new  Declaration ;  whereupon  it  now  appearing  on 
the  whole  Matter  that  the  Plaintiff  had  no  Caufe 
to  have  had  the  Scire  fac'*  ruled,   Judgment  wa's 
given  for  the  Defendant. 
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In  the  Common  Plegs* 
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The  Mayor,  Aldermen  and  BiirgeiTes  of  Scarb^ 

rough  againft  Butler. 

g^^totnoid  ^SSUMPSIT^  and  declares,  that  Time  out  of 
th^^^^f         Mind,  &c.  till  Aug.  2.  36  Car.  z.  they  were 
grated  by  a     a  Corporation  by  the  Name  of  Bailiffs,  ^c.  0i 
S^^Ty 'tEe^fr  Scarborough;  and  that  then  the  King  incorporated 
aew  NttoK.      them  by  the  Name  of  Mayor,   Aldermen,   ^c. 
^*^*^*       and  that  1  Jug.  36  C.  a.  the  Defendant  was  in- 
debted to  the  Bailiffs  of  Scarborough  in  60/.  la/. 
aii.  received  to  their  Ufe ;  and  being  fo  indebted, 
promifed  to  pay ;  and  that  afterwards^  viz.  May 
8.  I  Jac.  2.  the  Defendant  being  indebted  to  the 
Mayor,  Bailiffs,  &c,  accounted  with  them  for  the 
Money  by  him  received  to  their  Ufe ;  and  upon 
the  Account  he  was  found  in  Arrear  60/.  izs.  2/L 
and  promifed  to  pay-it.     The  Defendant  as  to  the 
fecond  Fromife  pleads  Non  ajfumpjit^  and  Iffue  was 

on 
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on  that  FVomifc ;  and  as  to  the  firft  Promife  he 
pleads,   that  afterwards,  viTi.   May  the  fixth,  i 
Jac.  2.  they  accounted,  and  on'  the  Account  he     # 
was  found  in  Arrear  to  them  (allocatis  allocandis) 
in  14/.  only,  which  he  tendered,  and  they  refufed, 
and  pteads  afways  ready,  and  brings  in  the  Money, 
&c.  "Yht  Plaintiff  hereto  replies,  quod  bene  &? 
verum  ej{  that  tbcy  accounted,  but  that  upon  the 
Account  the  Defendant  was  found  in  Arrear  60/* 
I2X.  :id.  ai)Jq;  hoc^  that  upon  the  faid  Account  he 
*as  found  in  Arrear  14A  only,  on  which  Iffue  was 
alfo  joined!  and  both  IfTues  were  found  for  the 
Plaintiff,  and  entire  Damages  given  to  60/.  1 2/.  2d. 
And  now  it  was  moved  in  Arreft  of  Judgment  by 
Pemberion^  that  it  appears  by  the  Plaintiflf's  Con-  * 
feffion>in  his  Replication,  that  •  there  was  an  Ac-  *  P.  238. 
count  upon  the  firft  60/.  12/^  id.  due  on  the  firft  Debt  due  on  a 
Promife  for  Money  had  and  received,  isle,  where-  ^^^^^ 
by  tfae  Adion  add  the  Duty  was  extinguiflied  by  Acoooot. 
the  Accoiiaty  and  the  Adion  ought  to  be  l;>rought 
upon  chat  only,  and  the  Damages  being  intire 
upeii  both  Promifes,  the  Plaintiff  could  not  have 
Judgment  ^  upon  which  the  Judgment  was  ftaid, 
and  the  Court  diifeded*  to  be  attemled  with  Books, 
i^c.  and  at  another  Day  in  the  fame  Term  it  was  when  a  Debt 
argued  for  ttc  Defendant,  that  a  Promife  by  Parol  ^"yi^Ji^^^ 
may  be  difcharged  by  Parol,  Cfa.  Cha.  383.  Lang-  charged  by 
den  V.  Stokes^  Cra.  Ja.  483.  Hartford  ^.  Pile^  and  ^^"t 
ibid.  J  60.  the  Opinion  of  Juftice  Haugbton.  Sty.  8. 
2.  Leon.  214.  fo  here  the  fi?r ft  Promife  is  difcharg- 
ed by  the  Account,  and  the  Promife  thereupon. 
But  the  whole  Court  were  contrary;  they  agreed 
on  a  Promife  merely  executory  of  both  Parts,  as 
the  Cafes  cited  before  are ;  any  Thing  may  be  dif- 
charged by  Parol ;  as  if  I  promife  you  jj.  if  you 
will  go  to  Paul^Sj  before  you  go  I  may  difcharge 
you  from  the  going,  and  thereby  the  other  (hall 
be  difcharged  from  paying  the  5^.  for  no  Debt  was 
Part  III.  T  due 
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due  before  the  going,  nor  any  Thing  executed 
either  by  the  one,  or  the  other ;  but  in  the  Cafe 
at  Bar  there  was  a  Debt  due  and  executed  in  "the 
Plaintiffs,  and  that  could  not  be  difcharged  with- 
out a  Releafe ;  alfo  the  new  Promife  upon  the  Ac- 
count is  only  a  Chofe  in  Adion,  and  one  Cbofe  ki 
A6lion  cannot  be  difcharged  by  another  Chafe  iu 
A&ion  of  the  fame  Nature,  as  one  Obligation  is 
not  difcharged  by  Acqeptatioii  of  another  Obliga- 
tion inftead  thereof  j  wherefore  Judgment  was 
given  for  the  Plaintiff:  And  here  it  appears,  that 
the  Debt  due  to  the  firft  Corporation  remained  due 
to  the  new  after  the  Names  changed  by  the  Letters 
Patents  \  but  no  Doubt  was  made  thereof. 


Barnes  againft  Harvey. 

After  no  Awwd  r\EBT  ofl  an  Obligation  dated  18  Jan.  1684, 
Sfff  may  ^^^  Performance  of  an  Award,  or  an  Umpir- 

^epiythc  *      age«     The  .Defendant  pleads  no  Award.     The 

foTg'^i''"' ^'^^'^^^^  replies  and  confeffes  no  Award,  but  fays, 
made.  that  the  Umpire  Ayg.  18.  (being  the  Day  given 

him  by  the  Submiffion)  made  and  delivered  to  the 
•  P,  239*  Defendant  at  his  *  Houfe,  (being  the  Place  ap- 
pointed by  the  Submiffioa)  an  Umpirage,  but 
doe^r  not  fay  where  he  made  the  Umpirage,  where- 
by he  awarded,  that  the  Defendant  fhould  feal  to 
the  Plaintiff  two  Obligations,  each  of  the  penal 
Sum  of  loA  the  one  conditioned  for  thq  Payment 
«  of  5/.  on  the  24th  of  December  next  after,  and  the 

other  for  Payment  of  5/.  on  the  firft  of  May  then 
alfo  next  after  the  Date  of  the  faid  Writing  of 
Arbitration,  and  (hould  give  each  to  the  other 
general  Releafes  of  all  'Ihings,  ^c.  which  had 
been,  or //;«'«  were  bad,  moved,  &c.  between  the 
Parties  aforefaid;  ivbUh  Releafes  and  Bonds  JhdUld 
hefealed  and  delivered  the  firfl  of  December  then 

next 
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h&xt  following  at  D.  before  three  in  the  Afternoon  of 
that  Ddy^  and  qffigns  a  Breach  in  not  making  the  faid 
two  Obligations.     Whereupon  the  Defendant  de- 
murs.   And  now  it  was  atgued  for  the  Defendant, 
that  the  Replication  was  ill,  not  having  fhewn 
where  the  Umpirage  was  made,  which  Matter  is 
traverfable.    But  per  Cur\  This  cannot  be  ob-f^'.'^^^f; 
jeaed  now  after  no  Award  or  Umpirage  has  been  afterwardspiead 
plesided ;  for  if  he  (hews  any  ITiing  to  prove  the  '^^^^ '^^j^T?** 
Umpirage  void,  as  that  it  was  not  itiade  accord- wouiAe'a  Dc* 
ing  to  the  Submiffion,  or  not  delivered,  &c.  this  ?*"««• 
would  be  a  Departure,  and  tantamount,  that  tho'ileV? 85,137, 
an  Award  w^ts  made,  it  was  void,  ^ich  is  not  to  >33>  M3- 
be  permitted.     2.  It  was  objeded.  That  the  Re-*^""'^'  ^^' 
leafes  awarded  to  be  made  of  all  Things  which 
had  been  or  then  were  had,  moved,  &fr.     And 
the  Word  then  refers  to  the  next  Antecedent,  /•  e. 
I  May^  and  then  it  is  a  Releafe  of  more  than  is 
fubmitted,  and  (hall  releafe  the  Submifiion  Bond, 
and  no  other  Thing  is  awarded  to  the  Defendant, 
and  fo  the  Award  is  void.     But  per  Cur\  This ^^^^"^^^ 
cannot  be  referred  by  the  Wof d  then  to  the  firft  cedent,  bnt 
of  Min;  for  the  laft  Claufes  are  to  be  done  on  the^^^^*8^"• 
firft  of  December^  which  is  before  the  firft  of  May  ^* 
next  after  theSubmiffion;  yet  per  Cur'  tYitJunc 
in  the  laft  Claufe  feems  to  refer  to  December  next 
following,  and  then  the  Objedion  is  the  fame ;   . 
and  therefore  they  gave  Judgment  for  the  Defen- ^^* '^*' 
daiit,  except  Caufe  were  (hewn  the  firft  Day  of  344,  413)  246.' 
the  next  Term. 


♦  Hamp/on  againft  Bill.  ,         *  P.  240. 

T\EBT  on  an  Obh'gation ;  the  Defendant  by  T.  Excommunic*- 
^^  Tooke,  bis  Attorney,  venit  is"  dicit^  That  the  wIS^SlTf  De. 
Plaintiff  to  his  ^x\\.  ref ponder e  non  debet ^   andf«ceMm. 
pleads  an  Excommunication  certified  againft  him  cro*cha.*jii. 

T  1  by  iLnt.  7. 

%  i^t.  X59C. 


Mithaeimasy  i  Jainet  VL 

byCommiffiontftsDclegat*.    ThdPfeintiff  demittn^ 

and  the  Plea  v^as  adjudged  iU  for  two  Caufes ;   i. 

For  that  it  is  venit  <sf  dicits,  without  >fty  Defence 

(viz*  defendit  'Lint  &f  infuriam^  &ff.)  made.     ar. 

Rffpondere  lor    The  Pleading  refptmdcre  for  refponderi  is  dot  good* 

f sfrt^6.       Wherefore  ia  this  Caufe,  as  well  as  two  oihcf* 

3  KcWc  i»8.     between  the  fame  Parties  the  fame  Day,  Judgment 

Ab«^?nt.      ^a^  gi^eri,  quod  reffondeitt  eu/ier, 

t.  7.  '  , 

B^yne  again  ft  BeaL 

Trial,  when  to  jt\EBT  M  f  Bifl  obh'gatory,  whereby,  the  De- 
be  as  the  PartiM  fendant  obliges  himfelf  to  the  PlalntifF  in 

afthei^w^  ^°4o/.  tobep\iid  to  him,  if  he  (the  Defendant)  did 
dirctfts.         .  not  deliver  to  the  PlaintiflF  a  Piece  of  Plate,  which 
16  vinerAb.    ^^^  Plaintiff  being  Treafurer  at  a  Horfe-Uace  had 
5Bac.Ab.330.  delivered  to  the  Defendant,  on  aSupppfal  that  the 
Defendant*s  Horfe  called  Cripple  had  won  it,   if 
within  three  Months  after  the  Date  of  the  Bill  it 
app^red  before  the  Lord  Brudeaef^  ^nd  others  in 
the  Bill  named,  that  Cripple  was  not  the  proper 
Horfe  of  the  Defendant  for  one  Month  before  the 
Race,  or  that  the  faid  Horfe  had  run  any  Race 
before.     And  the  Plaintiff  averred,   that  within 
three  Months  after  the  Date  of  the  Bill  it  fufEci- 
efttly  appeared  before  the  Lord  Brtidenet^  &(*  by 
three  credible  Witneffes,  viz.  J.  B.  and  C  exa- 
mined  by  the  Lord   Brudcnel^  &c,  that  the  faid 
Horfe  called /Cr7/>p/<f  was  not  the  proper  Horfe  of 
the  Defendant,  and  fo  had  the  Lord  Brudenc/y  &?t\ 
declared,  and  as  far  as  thev  could  had  ordered  the 
Defendant^ to  deliver  the  Plate  to  the  Plainiiff, 
which  he  had  refufed  to  do,  whereby  an  Adiion 
accrued  for  the  40/.     The  Defendant  pleads,  that 
•  P.  24!.  the  Horfe  called  *  Cripple  was  bis  proper  Horfe  at 
the  Time  of,  and  a  Month  before,  the  Race.    The 
Plaintiff  replies,  proiefiahdo^  that  it  was  not  the 

proper 


proper  Horfe.of  the  Defendant,   for  ipiea  fays, 
that  within  three  Months  after  the  Date  of  the 
BjU  it  iufficlently  ii^p^eved  before  the  Lord  Brude- 
nely  i^4:^  that  Cripple  was  not  the  proper  IJorfe  of 
the  Defendant,   and  this  they   had  declared   as 
aforefaid,  fs?  hoc^  Isfc.     The  Defendant  rejoins, 
that  Cripple  was  his  proper  Horfe,  and  that,  it  did 
not    fufficiently  appear,    &c.    within    the   three 
McHiths,  &c^  that  the  faid  Horfi^  was  not  the  pro- 
per Horfe  of  the  Defendant.     Et  de  hoc  ponit  fe 
fuper  Valriam.     Whereupon  the  Plaintiff  demurs 
fpecially,  for  that  the  Heioinder  is  a  Departyre  ??^^f' ,,. 
from  the  Bar :   And  now  upon  Argument  it  ^as  (53. 
refplveJi  by  all  the  Judges,  That  the  Plea  in  Bai,r  *^J^^»  ^^• 
i^  iofufScienr,  and  did  not  anfwer  the  Pecl^jA- 
tian ;  for  \^h/E:n  the  Parries  had  particularly  agreed 
in  what  Manner  it  0)o\ild  be  made  tp  appear,  aod 
before  what  Perfons,  the  Matter  fhould  be  fo  de- 
termined, and  nQt  by  Trial  pa  ^n  A^ipn  or  atber- 
wife,  as  it  ihould  have  been,  if  the  Cpndition  had 
been  general,  Le,  to  m^ike  it  appear,     a.  The* 
Rejoiiider  i^  a  Departure  from  the  3f^r ;  f  and  if 
the  lad  Part  of  the  Rejoinder  by  the  Omiilipn  of 
the  Words  before  the  Lord  Brudenel,  ^c.  this  had 
i^t  t>een  fuiHci^nt ;  lor  the  appearing  generally  iis 
not  the  Point  in  Qpeftipn,  but  the  appearing  biei- 
fore  the  Lord  Brudenel^  t5?f^  aod  that  is  exqlufive 
of  other  Appearings.     Wberrfpre  Judgment  was 
giyej^  for  the  Piaiatiflf. 

f  *rbeJFraich  u^^Ut  fi  \c  .dttnicr  pfiTt  (kl  Rejoynder  per  le  omiflion  dc» 
parols  devant  le  Seignior  Brudenel,  &c.  Tie  Mtavifg  feems  U  hty  thai 
iUugh  th§  Utter  Watds  of  the  Rejwutcr  had  httn  omiUtd^  U  vimil4  not  ha^e 
Mifde  tie /Ifjfifider  ^p^. 


Clerk 


Mkk^cltnaS'i  I  Jatnes  % 


Clerk  againfl:  the  Governor  and  Company  of  Tayi» 
lors  of  Exeter^  in  thjB  Exchequer-Chamber. 


S.  C.  2  Shower  345  to  364* 

Bond  that  one  TERROR  of  a  Judgment  in  B.  /?.  in  Debt  upon 
St"  an  Obligation  conditioned,  that  the  Defen- 
tain  Place  18  dant  fliould  not  ufe  the  Trade  of  a  Baylor  in  Exeter. 
PrWeorCo-  Whcreto.thc  Defendant  pleads  there ^  that  he  was 
veoant  without  au  expert  Taylor^  and  (kilful  in  the  Art  thereof; 
Horn  ^*'"'^*^*™'  and  the  Defendants,  pretending  that  none  isvhq 
Style  1 1 1;.  was  not  a  Member  of  their  Corporation  ought  to 
Ai.  6y,  jjfg  j}^^^  Trade  there,  did  many  Ways  vex  and 

afium.136.  trouble  him;  and  he,  to  prevent  Tuch  Vexation, 

Cro.  ja.  3»6-  gave  to  them  the  faid  Obligation,  which  is  con- 

3^Leon.  aip.  trary  to  Law,  and  void.     The  Plaintiffs  there  re- 

II  Co.  53  b.  plied,  that  the  Defendant  fealed  and  delivered  the 

*  P.  242.  fuJd  *  Obligation  as  his  Deed  ;  and  it  wa$  adjudged 

pi.  ^^^"  ^*"  Jn  jB.  R.  that  the  Obligation  pot  retraining  the 

2Danvcr8i9.  Trade  generally,  but  only  in  a  particular  Plaoe, 

a  sfundcrs  155, '^'^*  ^^^^fi^^-i  was  uot  void.  Whercupon  the  Dcr 
'56.  '  fendant  there  brought  a  Writ  of  Error  in  the  1L:sl- 

Jo |J^"^^^J95- c^  the  Error  affigned   was 

3«7-    ^  only  in  Point  of  Law,  v/a.  whether  the  faid  Ob- 

ligation was  void  ?  And  after  divers  Arguments 
in  Trinity  Term  and  this  Term,  and  alfo  in  the 
following  Hilary  Term,  it  was  held  by  all  the 
Judges^  That  the  Judgment  in  B.  J?,  was  erro- 
neous,  and  the  Obligation  void,  for  which  they 
in  Hilary  Term  following  rcverfed*tbe  Judgment; 
and  the  principal  Reafon  was,  that  it  being  a  penal 
Obligation  for  rcftraining  the  ExeVcife  of  a  Trade, 
Auttrmenttrvn  though  it  was  iu  a  particular  Place,  it  is  void ; 
tltSilaL.  Ptberwife  if  it  had  been  on  an  Agumpfii  for  a  good  ' 

Confideration  not  to  ufe  a  Trade  in  a  particular 

^  Place, 
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Plfice,  becaufe  infuch  Cafes  all  being  to  be  reco- 
vered in  Damages,  it  is  in  the  Ppwer  of  the  Jury 
to  aflefs  the  Damages,  on  weighing  the  Confidera- 
tion  of  thePromife  and  the  Mifchief  to  the  Party 
promiiing;  but  in  this  Cafe  the  whole  Penalty  is  '^}*  *rut  mjOnH 
to  be  forfeited,  let  the  Confideration  be  what  \\Trll!ifL  a^**^ 
will,  and  let  the  OfFence  be  never  fo  fmali ;  as  in.-^****  ^^ 
the  Cafe  of  an  Infant,  a  Bond  or  Bill  for  Neceffa- t^/i*^7^v^'^, 
ties  is  void,  but  an  Affumpfit  is  good ;  and  fome  Con/ideratiM 
Judges  held,  that  a  Covenant  or  Promife  to  pay  j|^^i^*jj^^ 
a  certain  Sum  if  he  ufe  his  Trade  is  ill,  becaufe ^M#r«/. 
that  it  a  Debt  for  which  an  Aftion  of  Debt  will  i^^^^J-^^^'- 
Jie;  but  a  Promife  upon  a  good  Confideration,  as  .iBro  p  0.349* 
for  transferring  his  Trade  ind  Shop,  that  he  (hall  J^^'^^*^- 
not  ufe  the  Trade  in  the  Town  where  he  ought  to  zoMod.a7, 
ufe  it,  they  allowed  to  be  good,  becaufe  all  is  un-  ^^>'39* 
certain,  and  is  to  be  afcertained  by  the  Jury  whidh 
tries  the  Caufe,  viz.  of  what  Value  the  Confidera- 
tion is,  and  what  Damage  the  Ufe  of  the  Trade, 
is  to  the  Party  to  whom  the  Pfomife  is  made : 
And  for  Authorities  were  cited  2  H.  $.  5.  b.  the 
Opinion  of  HulL^  which  they  faid  is  good  Law* 
and  was  never  denied  in  Cafe  of  an  Obligation  to 
reftrain  a  Trade  in  any  particular  Place,  or  for  a 
particular  Time,  as  there  for  fix  Months :  But  Pro- 
mifes  in  fuch  Cafes  have  been  divers  Times  allowed 
to  be  good,  as  Ail.  67 •  the  Cafe  of  Pragndl  and 
Giafs^  Mar.  77,  1 93.  an  Afjfumpjis  held  good,  but 
an  Obligation  void  in  fuch  Cafes,  and  Mo.  pL  255, 
Obligation  not  to  ufe  a  Trade  in  Nouitigbanty  void ; 
and  /^.  pi.  377,     Obligation  not  to  uie  a  Trade  in 
Monm.  void.   Ow.   14)*     Obligation  conditioned 
not  to  ufe  a  Trade  iri  Kent,  void  ;  z  Leon.  2 1  o. 
the  like  Obligation  held  void,  but  596-  an  AJfump.^ 
Jit  upon  a  good  Confideration  held  good,  and  Noy. 
98    the  fame  Cafe ;  io  a  Roll.  Rep.  20 1 .  and  Sty. 
1 1 1.  *  Pragnell  againfl  Goffe^  it  was  the  Confide-  *  p.  ^43, 
ration  which  made  the  Promife  good,  All.  67.        , 
affords,  and  2  Keb.  27 7 •  Trejby  verf,  Arrowfmitb^ 

th^ 
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jthe  Roll  whereof  was  brought  into  Court,  and 
is  entered  Pafcb.  20  Car.  Zt  B.  R.  Rot.  66.  aa 
Obligation  that  he  ibould  not  ufe  z  Jrade  in 
Chichefter  adjudged  void ;  and  in  Hil.  Term  fol- 
lowing the  Judgment  of  B.  R.  in.  this  Cafe  was 
rev^rfed  by  this  un;animous  Confent  of  ;aU  the 
Judges, 


Adney  againft  Vermin. 


ncnt  in  an  cp'RESPJSS  for  taking  the  Plaintiff's  Goods. 
:d  briefly.        The  Defendant  juftifies  for  that  Titne  out  o£ 


'  Judgment 
inferior  C« 
pleaded  briefly 

x8aundcr«74,  Mind,  (^c   till  t  Jac.  I.  there  was  a  Court  in 
a'Lcv.  50,  69,  Worccjltr^  held  coram  BaUivis^  and  from  thencefor- 
96,  IS  J- '       ward  coram  Majors^  &c,  and  pleads  a  PTaint  levied 
toT.Ua,        ^^"^^  ^°  Debt,  and  a  Count  thereupon,  that  the 
a  Levinz  i8i.  Defendant  being  indebted  to  the  Plaintiff,  ifffra 
aoVincrAb.    jf^rifdia'   Cut"  ppomifed,   6fr.   whereupon   taliter 
procefifmfuif^  that  afterward,  viz.  2  O^ob.  34  Car^ 
2.  conftderaiuvi  fnii^  j&?r.     And  fo  juftifies  by  a 
Warrant  upon  this  Judgment.     The  Plaintiff  re- 
plies de  injuria  fua  propria  abfquc  tali  caufa^  ^kPfp 
On «?!//  t'ui  Re-  hoc  quod  habctur  allqusd  tale  Recordum.     The  De- 
ls produced^    fcntiam  rejoins,  quod  habeivr  tak  Reoordum^  and 
which  agree*  in  at  the  Day  brings  in  the  Record,  whereby  it  ap- 
T^lriwh^Uie"'  P^^'"^  the  Judgment  was  given  the  25th  of  Decern^ 
Day  of  the       bcr^  34  Car.  2.  and  if  he  had  faiJed  of  the  Re- 
Judgment.       cord,  was  the  Queftion :    For  it  was  argued  for 
the  Defendant,  that  feeing  the  Record  produced 
agreed  with  the  Record  pleaded  in  the  Entry,  of 
the  Plaint,  and  in  all  other  Things,  eiccept  the 
Day  of  the  Judgment  given,  it  was  no  fuch  Vari- 
ance as  would  make  a  Plea  faulty,  feeing  it  is  a 
fufficient  Record,  by  Virtue  whereof  and  of  the 
Warrant  theteupon  the  Defendant  took  tfaeGoods : 
But  as  to  that  the  Court  gave  no  Judgment;  but 
f         they  gave  Judgment  againft  the  Defendant  for 

other 
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other  M^tt^rs  in  the  Pica»  viz.  i.  He  pleads  the  pim,  i^eNsme 
Court  to  be  held  Tim  out  of  Mind,  i^c.  before  -2  ttoo'dSST" 
Jac*  |.  coram  Ballivis^  .^iid   from  thence  c^ram  ^6  mot  Semi 
Mofore^^c.  jand  does  not  (hew  any  Grant,  ii^c.^*  '^^ 
Soa:  the  Alter.atioa  thereof;  and  then  the  Court  6vi^Aii.5x«. 
b«ld  before  the  Mayor,   &jc.   wa&  without .  any 
Authority^  and  the  Judgweat  void.     ^.  It  is. not 
jft)fewn  in  the  Plea,  thait  the  Caufe  of  Aftion  ;irofe 
ivi^ithin  the  JurifdiiHon,  and  then  the  Jadgpn«t  is 
coram  nonjudke^  and  void-     It  is  true  in  the  *  Pr-  *  P-  «44. 
claration  fet  fprth  in  thePJea  her^,  itiisfiid  to  be  J»dg:mem  in 
infra  jmfdiamemCuaa^  but  that  is  cot  fufficient/p"j^'j^^^^^^^ 
fcM*  that  is  traverfable,  but  the.  Matter  in  th^  X)f -  fhewing  the| 
claration  there  is  not  traversable  here,  but  i^^^  ^^  ^^^^:tu>* 
that  which  is  alledg^d  in  the  Plea  bjere :  And  upon  the  judgment 
thofe  ExQcptionu  to  the  Plea  Judgment  was  given  !^r^^^'^^~ 
again(t  the  Defepd^m ;   though  they  ^gre^ed  thie  '/xcm  Rep. 
Replication  to  be  iJI,  by  Keafon  <>f  *  he  double  J^^3|^^  pj    ^ 
Ti-averfe,  yet  the  Declaration  being  gpod,  and  the  m,  and  tS  dc 
t^eai\^^\xho^%\i  the  Replication  does  Bot  fliew  ^^j^^^jj^"  ««»**• 
thw  the  Plaintiff  had  (xiQ)  Caufe  lof  AAipn^  hcpiSLn  i«uir 
oufi^bt  jtp  have  judgment.  jodgment  pr» 

I  Sad.  336,  34s.    3  Krble  394.    Ante  154.     lo  Viner  Ab.  61. 

■ 

f  £}  U  Replication  tie  monjirant^  Ufc 


Howe  again  (I  Ececbe. 

S.  C  I  Danvers  67. 

J^RBOR  m  the  Kxchequer-Chaxnhcr  of  a  Judg- ^/«'«^/»  if  he 
^  mem  in  A  R.  where  the  PlaintiflF  declared,  ^^fl^^ 
that  the  Defendant  in  Gonfideration  that  the  ^iain-  Paus  ana  finiOi 
tiflP  would  folicit  a  Bufmcfs  which  the  Defendant/^j;^,f;^J' 
had  with  Giliinghamj  and  put  an  End  thereto  to  done,  :he  De- 
pay  him  jog/,  and  that  the  Plaintiff  did  folicit  it,  ^^P^'  ^^'^^ 
and  had  taereua  employed  much  of  hjs  Care  and  cer^iisg  6irthcr. 

Pains, 
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the  Plaintiff 

4iall  have  hU 

ASkm  for  the 

whole,  mad  the 

Jvryiball.^Te 

the  Value  of 

thehuiiiicO* 

done. 

%  Rol.  Rep.  19, 

3y*  459* 

1  Rol.  Ah. 
3a.  A. 
Cro  Ja.  4^3. 
Yel.  ai. 
I'jo.  179. 
1  Juev,  3. 
X  Bac.Ab.  tSo. 
Aste  %lZ* 


Pains,  but  before  he  could  put  an  End  thereto, 
the  Defendant  countermanded  him  ;  whereupon 
Judgment  was  by  Default,  and  upon  a  Writ  of 
Enquiry  loo/.  Damages  found,  and  Judgment  for 
the  Plaintiff  in  B.  R.  and  thereof  Error  was 
brought.  And  it  was  afligned,  that  the  Aftton 
does  not  He  for  the  100/.  for  fuch  an  Employ- 
ment is  always  eountermandable  ;  and  it  the 
Plaintiff  had  employed  his  Lfebour,  and  had  in 
Part  done  the  Buflhefs  before  the  Countermand, 
he  might  have  a  ^lanium  meruit  for  what  he  had 
done,  but  not  an  AJfumpfii  for  the  whole :  To 
which  it  was  anfwered  and  agreed  by  the  Court, 
that  though  the  Employment  was  countermand- 
able,  yet  if  after  Part  of  the  Bufinefs  done  the 
Defendant  countermands  it,  the  Plaintiff  (hall  have 
his  Action  for  the  whole ;  and  upon  the  Trial  the 
Jury  (hall  give  fo  much  in  Damages  as  they  find 
the  Bufmefs  deferves  ;  and  although  here  it  was 
not  finifhed,  yet  that  was  by  the  Defendant's  owa 
Default ;  and  perhaps  when  all  the  Pains  and  La- 
bour to  finiih  it  are  paffed,  the  Defendant  would 
countermand  it  in  order  to  finiih  it  himfelf  with- 
out any  Labour  or  Pains,  thereby  to  defeat  the 
Plaintiff  of  his  Recompence  :  And  after  the  Cafe 
had  been  twice  argued  in  the  £xchequer*Cham* 
ber,  tlie  Judgment  was  affirmed. 


•  P.  i45< 


A^Hnn  laid, 
and  Ootlawry 
in  Lomlfm^  on 
rcYcrfing  the 
Oatiawry  the 
Pkintiff  m&y 
declare  in  ano- 
ther County,  be 
the  Ad^ionlocal 
or  tranfitory. 
Ante  235. 


IVhltwick  againft  Hovenden. 

CT'RESPASS  for  taking  and  detaining  his  Beafts 
until  he  made  a  Fine,  and  laid  the  A&ion  in 
Sufex.  Thef  Defendant  pleads,  that  the  Caufe  of 
A^ion  did  not  accrue  within  Jix  Tears  before  fuing  of 
the  IVrit.  The  Plaintiff  replies,  that  at  another 
Time  he  brought  an  Original  in  Battery  in  Lon- 
dony  intending  when  the  Defendant  had  appeared 

to 
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to  have  declared  for  this  Trefpafs,  and  that  the 
defendant  was  outlawed  in  London^  and  that  within 
fuch  a  Time  after  the  Reverfal  of  the  Outlawry  he 
declared  here.    The  Defendant  demurred,    and 
now  for  the  Defendant  it  was  infilled,  that  the 
Original  being  laid  in  Londanj  he  could  not  in  his 
Adion  declare  in  another  County,  though  the 
Caufe  of  Aftion  be  tranfitory.     But  upon  Infor- 
mation by  the  Prothonotaries,  that  the  Courfe  of 
the  Coyrt  is,  that  although  the  Original  be  laid 
;n  London  for  expediting  the  Outlawi^,  yet  when 
the  Defendant  comes  in,  ;he  Plaintiff  may  declare  Ante  135. 
againft  him  in  any  other  County,  be  the  A£lion 
local  or  tranfitory:  And  the  Statute  21  Jac.  if^.^n^.ikti&h 
gives  to  Plaintiffs  generally  a  Power  to  commence 5^*',^'^*'***^' 
a  new  Suit  within,  the  Year  after  the  Outlawry  re-  -  ^ 
verfed ;  and  that  fo  he  may  do  fo  in  this  Cafe  to 
:^arrant  his  Declaration  within  the  Courfe  of  the 
(iloprt.  Judgment  was  given  for  thie  Plaintiff. 


Morris  againft  Sptcer. 

T\EB^  on  an  pbligatioQ  conditioned  to  pa^  a  obligation  to 
-  "^  Sum  of  Money  at  D.  fuch.  a  Day.    The  De-g^/*^^  . 
fendant  pleads  Payment  at  the  Hzy  fccundum  effec^mlntfeanubm 
turn  condition*  pradid\     Upon  which  the  Plaintiff  ^•'!^'^»  ?»* 
demurs  fpecially,  for  that  he  does  not  fay  wherenoV^on" 
he  paid  it,  fo  that  no  Venue  can  be  had  thereof,  special  Demur- 
To  which  it  wa^  faid  by  Peviberton^  that  the  Con-  ^^' 
ditipn  being  to  pay  it  at  D.  the  Plea  that  he  paid 
it  according  to  the  Condition  neceffarily  implies  it 
was  paid  at  D.    But  per  Cur* ;  It  is  at  lead  for- 
mal •  Pleading  to  fay  he  paid  it  apud  D.  pradid  ;  •  P.  246. 
and  the  Plaintiff  having  demurred  fpecially  for 
that  Caufe, 'Judgment  was  given  for  the  Plain- 
tiff. 


Hent 
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Heni  againll  Burtm. 

fi^^i^!'    (^OI^BN/tN'T  upon  an  Indenture  of  Leafe,  whert- 
»Dd  dethrc-s  by  the  Defendant  demifed  to  the  Plaiiutff  a 

«^  ^^'       MelTuage,  an4  covenanted  that  he  (houM  eiijoy  it, 
rTime^inc'ctheJ^nd    affigns  1   Bre^ch   that   the  Defendant  had 
Original,  yet    ^feded  another  Meffwage  Jo  near  it,  that  tfcereby 
fSft  345, 346.  *he  Lights  of  the  Plaiotiff's  Mefluage,  were,  i£ 
4  Mod  15  a,     adlj^c    exiflunt^    f^rfaiJy    darkiti^d    and    ifoerjha^ 
?vemm  264.  ^<>«^^-     After  a  Verd^dl  for  the  PlaintiflT  k  was 
2LcT.i3>  176. moved  in  Arrelt  of  Jud^ent.  by  Lutwyche^  that 
iVADuit  135.  adbuc  exl/lunt  refers  to  the  Time  of  the  Dectara- 
«jo's7, 149.   tioOt  and  fo  Damages  are  given  for  a  Thrag  after 
iL.d.R27.576..^  Original,  wtiich  is  always  fifteeft  Days  at  leaft 
4>efore  the  Dectaration^  and  Declarations  in  this. 
Court  are  always  «pon  Originals,  and  the  Origi- 
nal is  recited  in  them,  viz.  ^uod  thie  Defendauit 
attachiaf  vel  fummonit*  fuit  to  anfwer  the  Plain- 
tiit ;  and  the  Damages  cannot  be  given  for  any 
Thing  after  the  ComtnenicemeBt  of  the  A&ion, 
and  that  is  the  Original  in  this  Court ;  and  cited 
H^r^in   agamft  Green,  fiob.   lig.  and   2  Saujyf^ 
169.  Hamilton   v.   Vere^  where   Damages   being 
jgiven  for  a  Matter  after  the  Original  commencedy 
the  Judgments  were  (taid^  and  in  thi^^Qafe  Judg- 
niert  was  (laid  for  the  Court  to  have  Books,  and  to 
confider  the  Cafes  cited .;  and  at  another  Day  the 
fame  Term  the  Cafe  was  ?rgued  by  Pemberion  for 
the  Plaintiff,  and  Lut^vycbe  again  for  ihe  Defen- 
dant ;  and  upon  their  Arguments  Judgment  was 
AiSntc Ttfers to  giveii  for  the  PlaiarifF  by  the  whole  Court;  and 

^^"^^Vi^nt  ^*  ^^  ^^  Cafes  cited,  the  one  was  for  ten  Years 
mndl^tht  TiJc ^ftcT  the  Aftion,  and  the  other  was  for  three 
rftbefiing  the  Years  at  leaft,  whereas  here  could  not  be  above 
F^'^^345.  fifteen  Days  at  moft,  and  de  minimis  non  curat  kx  ; 
4  jif«/,  15a.  alfo  perhaps  the  Defendant  appeared  grafts  with- 
out 
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out  any  Original,  and  then  the  A£lion  commences 
by  the  Declaration,  and  the  Recital  oifummoniius^ 
tsfc.  in  the  Declaration  is  only  Form,  and  is  al- 
ways ufed  in  this  Court,  though  no  Original  is 
fued  ;  and  if  this  Judgment  ihould  be  (layed  for 
this  Caufe,  it  would  overturn  many  of  the  Pro- " 
ceedings  of  the  Court;  for  in  Debt  upon  an  Ob- 
ligation  the  Declaration  is  ^JumtHonit  &c.  and  af-  •  p.  247, 
terwards  it  fays  nondum  fotvitj  fed  iir  folvere  con- 
tradixii^  &  adhuc  coniradicit^  unde  dicit  quod  deie* 
rioraf  cj}^  ir  dampnum  babet ;  where  the  adhnc 
contradicit  and  the  dampnum  habet  ^ire  in  the  pre- 
fent  Tenfe  as  here,  afld  the  Damages  are  general 
as  here  ;  and  fo  it  is  in  Ajfnmpfits  and  other  Acli- 
ons,  and  yet  always  held  good.  ' 

f  Aftions  for  (lopping  Lights,  &c.  Vid.  i 
Lev.  122.  6  Mod.  ii6,  314*  5  Mod.  55. 
I  Vent.  237,  239,  274.  I  Sid.  167.  Hay. 
87.     I  Lev.  12  2.     2  Lev.  194.] 
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P.  248.  *  Hilary  Term, 

IN   THB 

FIRST   AND    SECOND    YEARS    OF  THE 

REIGN 

or 
JAMES  II. 


In  the  Common  Pleas. 


Gardner  againft  Hehis. 

In  Cafe  for  ^^SE  foF  thcfc  Words  of  the  Plaintiff,  being  za 
^ct^,Tfer.  Alderman  of  Norwich^  and  a  Juftice  of  the 
mer  Aaion  Peacc  thcrc,  He  is  a  Kafcdlly  Alderman^  a  Fadious 
ili^i^lIdoiT  Alderman^  a  Lampooner ;  and  avers,  that  a  Lam- 
pleaded  in  fooner  18  there  well  underftood  to  be  a  Libeller^ 
Arte  30,  6«.  '^^^  Defendant  pleads  in  Bar  a  former  Adion 
4BacAb.  x'l.  brought  by  the  Plaintiff  for  the  fame  Words,  and 

1  viner  Ab  '^^^  ^^  ^^  ^^^^  Manner  as  here  (faving  that  in 
543.  the  former  Action  no  Interpretation  is  given  of 

the  Word  Lampooner^  in  which  Adtion  the  Plain- 
tiff was  barred.  Whereupon  the  Plaintiff  demur- 
red. And  it  was  now  argued  by  Bedingfield  the 
King's  Serjeant,  that  by  Reafon  of  the  interpre- 
tation of  the  Word  Lampooner  in  this  Adion,  this 
is  another  Aftion  than  the  former,  and  therefore 
the  Bar  in  that  is  no  Bar  in  this.  But  by  the 
Court :  The  Plaintiff  having  been  once  barred  in 

in 
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an  Adion  for  the  fame  Words^  be  (hall  not  en- 
title himfelf  co  a  new  Adion  by  a  new  Interpre- 
tatiofi  of  a  new  Word ;  and  they  gave  Judgment 
for  the  Defendant. 


Michaelmas^  i^  James  IL 

V 

*  Tttus  againft  Parkins.  •  P.  249- 

IJertford^  7  JI/'ILLIAM  Parkins^  late  of  Bujhy  in  the  DecUraiion  iu 

to  wit.   3  ^^     County  aforcfaid.    Knight,    was  fuoi-  Replevin* 
moned  to  anfwcr  Silas  Tttusy  Efquirc,'  of  a  Plea,  wherefore  ^i^i^f^"^, 
he  took  the  Cattle  of  the  faid  Silas^  and  them  unjuftly  de- 
tained againft  Gages  and  Pledges,  i^c»    And  whereupon 
X\m  faid  Silas  bv  John  fPar burton  his  Attorney,  complains 
that  the  laid  IVilRamy  upon  the  i8th  Day  ot  May  in  the 
1  ft  Year  of  the  Reign  of  the  Lord  James  II.  now  King  of    ~ 
England^  &c.  at   Bu/hyj  in. a  certain  Place  there  called 
A£rry  Hill  Groundsy  the  Cattle  of  the  faid  SilaSy  to  wit, 
thirty-fix  Wether-Shccp,  twelve  Ewc-Sheep,  and  eight 
Lambs  toolc  and  them  unjuftiy  detained  aganft  Gages  and 
Pledges,  until,  £3^^.  whereupon  the  faid  Silas  faith  that  he  l^idtAmttXAi* 
is  prejudiced,  and  hath  Damage  to  the  Value  of  ten  Pounds, 
and  therefore  he  produces  his  Suit,  ^c. 

And  the  faid  fVilUam  Parkins  by  Redmond  Baldwin  his  Avowry,     f 
Attorney,  comes  and  defends  the  Force  and  Injury  when,DiftreCi. 
^c.  and  the  faid  IVilliam  in  his  own  proper  Right  well  pamaarc 
avows,'  and  as  the  Bailiff  of  Algernon  Earl  of  ^ex  well  **^^*"^' 
acknowledges  the  taking  of  the  Cattle  aforefaid  in  the  faid 
Place  in  which,  &^.  and  juftly«  t^c.  becaufe  he  faith  that 
the  faid  Place  in  which  the  taking  of  the  Cattle  aforefaid 
\%  fuppofed  to  be,  contains,  and  at  the  faid  Time  in  which, 
the  taking  of  the  Cattle  aforefaid  is  fuppofed  to  be,  did 
contain  in  itfelf  two  Acres  of  Pafture  with  the  Appurten- 
ances in  i5tf^  aforefaid ;  which  two  Acres  of  Pafture  with 
the  Appurtenances  are  and  at  the  faid  Time,  when,  ^c. 
were  the  Soil  and  Freehold  of  them  the  faid  IPIliiam  and 
Algernon  Earl  of  EJfexy  and  becaufe  the  Cattle  aforefaid,  at 
the  faid  Time,  when,  ^c*  were  in  the  faid  two  Acres  of 
Pafture,  eating  up  the  Qrafs  then  growing  therein,,  and 
doing  Damage  there,  the  faid  IVilliam  in  his  own  proper 
Right  well  avows,  and  as  the  Bailiff  of  :hc  faid  Algernon 

iarl 
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Earl  of  EJfex  weU  acknowledges^  the  taling  of  the  Catde 
aforefatdy  ia  the;  faid  Flace  in  which,  i^c.  and  yitAff  Vc* 
fo  doing  Damage  there,  t^c. 

Plea  in  W.  '^^^  ^^^  ^^^  ^^^^^  ^^^^  ^^^  ^^  f^i^  fFiiUani  Parkins 

Thait  the  Place  for  the  Reafon  before  alledged,  the  taking  of  the  Cattle 
in  which,  ^tf.  aforefaid,  ia  the  faid  Place  ia  which,  i^c.  ought  not  in  his 
d^PlaS^by  ^^"  proper  Right  to  avow,  and  as  the  BailifF  of  the  faid 
Copy  of  Court-  Earl  to  acknowledge  juft;  becattfe  he  faith  that  the  faid 
Roll.  two  Acres  of  Pafture  in  which,  ^c^  are  and  at  the  faid 

*  P.  250*  Time  when,  &e.  *  and  aUb  from  the  Time  whereof  the 
Memory  of  Man  rs  not  to  the  contrary,  vi^ere  Parcel  of 
the  Manor  of  Bujhy^  and  cuftomary  Land  of  the  faid  Ma- 
nor, ahdaKb  demifedand  demifea^bie  by  Copy  of  the  Rolls 
of  the  Court  of  the  faid  Manor  for  the  Time  being,  to  any 
Perfon  or  Perfon^^  wilKng  to  take  the  fame  in  Fee-fimplc 
or  otherwHe,  at  the  WkJt  of  the  Lord  or  Lords,  according 
to  the  Cuftom  of  the  faid  Manor  \  and  the  (aid  Silas  fur- 
ther faith,  that  the  faid  Earl  and  IVtlham  before  the  faM 
Time  in  which,  ^c,  to  wit,  upon  the  21ft  Day  of  Aprils 
irt  the  I  ft  Year  of  the*  ftcign  of  the  faid  Lord  the  now 
King  aforefaid,  then  being  the  lawful  Lords  of  the  Manor 
aforefaid,  they  the  faid  Earl  and  Wdftam  afterwards,  and 
before  the  ^id  Time  when,  &et  to  witi  upon  the  faid 
aift  Day  of  Jprif^  in  the  rft  Year  aforefaid,  at  the  Court 
of  thefn  the  faid  Earl  and  fViUiam  of  their  Manor  aforefaid, 
then  htW  for  the  faid  Manor,  within  the  Manor  aforefaid, 
at  Si{^  aforefaid,  in  the  ^d  County  of  Hertford^  by  one 
Thomas  ^mith^  Gentleman,  then  their  Steward  of  the 
Court  of  the  Manor  aforefaid,  by  Copy  of  the  Rolls  of  the 
Churt  of  the  faid  Manor,  granted  the  faid  two  Acres  of 
I'afturc  with  the  Appurtenances  in  which,  l^c.  among 
others  to  the  faid  Silas^  to .  have  and  to  hold  to  the  faid 
Silas  hrs  Heirs  -and  AfEgns  for  ever,  at  the  Will  of  the 
Lords  according;  to  the  Cuftom  of  the  faid  Manor ;  and 
rhe  faid  Silas  according. to  the  Cuftom  of  the  faid  Manor^ 
then  and  there  was  admitted  Tenant  thereto,  by  Virtue 
of  which  Grant  and  Admfffion  th<r  faid  Silas  before  the 
fciid  Time  in  which,  l^c.  into  the  faid  two  acres  of  Paf- 
t-ure,  with  the  Appurtenance  in  which,  ^c.  a^mong  others 
entered,  and  as  yet  is  thereof  feifed  in  his  Demefne  as  of 
Fee  at  the  Will  of  the  Lords,  according  to  the  Cuftom 
of  the  faid  Manor  j  and  the  faid  Silas  fo  being  thereof 
feifed,  ^he  faid  Silas  before  the  faid  Time  in  which,  ^f. 
put  his  Cattle  aforefaid  into  the  faid  two  Acres  of  Pafture, 
in  which,  ^c.  to  eat  up  the  Grafs  then  growing  therein, 

and 
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and  his  faid  Cattle  were  in  the  fatd  two  Acres  of  Pafture 

h  which,  i^c.  eating  up  the  Grafs  then  growing  therein, 

until  the  ikid  fFiliiam  Parkins  on  the  faid  1 8th  Day  of 

Atajfj  in  the  ift  Year  aforefaid,  at  Bujhy  aforefaid,  in  the 

hid  two  Acres  of  Pafture,  called  Merry  Hill  Grounds^  in 

which^  btc.  tooic  the  faid  Cattle  of  the  faid  Silas,  and  them 

unjuftly  detained,  agatnft  Gages  and  Pledges,  until,  bfc^ 

as  the  laid  Silas  above  againft  hinn  complains ;  and  this  he 

is  ready  to  verify  ^  wherefore   t^ecaufe   the  faid    fViUiam 

Parkins^  the  taking  of  the  *  Cattle  aforefaid  above  hath  cop-   *  p.  a^ti 

fcfled  'f  the  faid  Stlas  prays  Judgment  and  his  Damages  by 

Occaiion  of  the  taking  and  uujutt  detaining  of  the  Cattle 

aforeiaid^  to  be  adjudged  to  him,  (!fr. 

And  die  (aid  H^iliam  faith,  that  well  and  true  it  is  that  kepOcation, 
the  faid  two  Acres  with  the  Appurtenances  in  which,  (iff.  admittmr  the 
arc,  and  at  the  £ud  Time  when,  ^c.  and  aHb  from   the  ^^^\  ^uL 
Time  whereof  the  Memory  of  Man  is  not  to  the  con-  jq  which,  &e. 
trary,  were  Parcel  of  the  (aid  Manor  of  BuJhy,  and  cuf-  became  fbrfeit- 
tomarv  Lands  of  the  faid  Manor,  and  alfo  demifed  and  de-  cd  by  the  non- 
mifcable  by  Copy  of  the  Rolls  of  the  Court  of  the  faid  Ma-  P^'^°^  ^^  * 
nor,  by  ^iie  Lord  or  Lords  of  the  faid  Manor,  or  by  their 
Steward  of  the  Court  of  the  faid  Manor  for"  the  Time  be- 
ing, to  the  Per(bn  or  Perfons  willing  to  take  the  fame  in 
f  ee-fimple  or  otherwife,  at  the  Will  of  the  Lord  or  Lords 
according  to  the  Cuftom  of  the  faid  Manor;  and  that  the 
&id  Earl  and  fVilUam  Parkins  before  the  faid  Time,  in 
which,  (^r.  to  wit,  upon  the  faid  2fft  Day  o^  April,  hi 
the  ifl  Year  of  the  Reign  of  the  faid.  Lord  the  now  King 
isferefatd,  were  the  lawful  Lords  of  the  faid  Manor ;  and 
that  the  faid  £arl  and  JVUliam  then  being  Lords  of  the  faid 
Manor,  fhe  (aid  Earl  and  William  afterwards  and  before 
the  faid  Time  when,  £^r«  to  wit,  upon  the  faid  21  ft  Day 
^  j/prU,  in  the  ift  Year  afore&id,  at  BuJhy  aforefaid,  in 
the  County  of  *  Hertford  aforefaid,    by  the  faid  Thomas 
Smithy  then  their  Steward  of  the  Court  of  their  Manor 
>(bre(atd,  by  Copy  of  the  Rolls  of  the  Court  of  t;he  faid 
Manor,  granted  the  faid  two  Acres  of  Pafture  with  the 
Appurtenances  in  which,  ^c.  among  others,  to  the  faid 
iiias  Titus,  to  bslve  and  to  hold  to  the  faid  Silas  Titus,  his 
Heirs  and  Affigns  for  ever,  at  the  Will  of  the  I^rds,  ac- 
cording to  the  Cuftom  of  the  faid  Manor,  and  that  the  faid 
Silas,  according  to  the  Cuftom  of  the  faid  Manor,  then 
9nd  there  was  admitted  Tenant  thereto,  and  that  by  Virtue 
of  the  Grant  and  Admiffion  aforefaid,  he  the  faid  Silas 
before  the  faid  Time  when>  ^c*  into  the  (aid  two  Acres 
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of  Pafture  with  the  Appurtenances,  in  which,  Wr,  amonj 
others  entered,  and  was  thereof  feifed  in  his  Demefne  as  of 
Fee  at  the  Will  of  the  Lords,  according  to  the  Cuftom  of 
the  faid  Manor,  as  the  faid  Silas  above  by  pleading,  hath 
alledged ;  but  the  faid  IFilliam  Parkins  further  faith,  that 
the  faid  two  Acres  of  Pafture  w^th  the  Appurtenances  in 
winch,  l^c.  together  with  other  Lands  and  Tenements  in 
the  faid  Copy  mentioned,  and  by  the  faid  Copy  to  the  faid 
Silas  his  Heirs  and  Aifigns  granted,  apd  to  which  the  faid 
Silas  was  as  aforefaid  admitted,  at  the  faid  I'ime  of  the 
Admiffioh  of  the  faid  Silas  aforefaid,  were  of  the  clear 
yearly  Value  of  twenty-eight  Pounds,  and  that  the  faid 
♦  p.  252»  Earl  and  WiUiam  by  the  faid  *  Thomas  Smithy  at  the  (aid 
full  Court  of  the  Manor  aforefaid,  held  within  the  Manor 
aforefaid,  on  the  faid  2^ft  Day  of  jfpril^  in  the  I  ft  Year  of 
the  Reign  of  the  faid  Lord  the  now.  King  aforefaid,  die 
faid  Thomas  Smithy  then  as  aforefaid  being  the  Steward 
of  the  (aid  Earl  and  lUlliamy  then  Lords  of  the  Manor 
aforefaid,  of  their  faid  Court  of  the  Manor  aforefaid, '  after 
the  faid  Admiftion  of  the  faid  Silas  to  the  faid  two  Acres  of 
Pafture,-  in  which,  Vc.  and  to  th^.  faid  other  Lands^  and 
Tenements  by  the  Copy  aforefaid  to  the  faid  Silas  granted, 
then  and  there  did  aftefs  and  appoint  the  Sum  of  thirty-five 
Pounds  for  the  Fine  for  the  faid  Grant  to  the  faid  Siha 
for  the  faid  two  Acres  of  Pafture  with  the  Appurtenances 
in  which,  k^c,  and  the  other  Lands  and  Tenements  afore- 
faid, by  the  Copy  aforefaid,  in  the  Form  aforefaid  granted, 
to  be  paid  by  hioi  the  faid  Silas  to  the  faid.Earl  and  IVil- 
liamy  being  as  aforefaid  Lords  of  the  Manor  afordaid,  up- 
on the  ift  Day  of  Aiay  then  next  cnfuing  at  the  Porch  of 
the  Parochial  Church  of  Bufiy  aforefaid  in  the  faid  County 
of  Hertfirdy  and  that  the  faid  Silas  then  and  there,  to  wit, 
at  the  Manor  aforefaid,  of  all  and  Angular  the  Premifes  bad 
Notice )  and  the  faid  fFilliam  further  faith  that  the  Fine 
aforefaid,  for  the  Lands  and  Tenements  aforefaid,  by  the 
Copy  aforefaid,  in  the  Manner  and  Form  aforeiaid, 
granted  to  the  faid  Silas^  was  a  reafonable  Fins^  and 
that  the  faid  Silas  7i/«j  •  although  he  had  Notice  of 
the  Premifes  aforefaid,  from  the  Lords  aforefaid,  of  the 
Manor  aforefaid,  at  the  Court  aforefaid,  held  as  aforefaid, 
at  the  Manor  aforefaid,  upon  the  faid  21ft  Day  oi  Jfrih 
did  not  pay  to  the  faid  Earl  and  William^  Lords  of  the 
Manor  aforefaid,  or  to  cither  of  them,  the  Sum  of  thirty- 
five  Pounds  for  the  Fine  aforefaid,  in  the  Form  aforefaid 

afrefred>  upon  the  faid  firft  Day  of  May  then  next  enfuiog 
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the  Admiffion  of  the  faid  Silasy  at  the  faid  Porch  of  the 
Parochial  Church  of  Bujhy  aforefaid^  but  the  faid  thirty- ' 
five  Pounds  to  the  faid  £arl  and  IVilliam  then  and  there 
to  pay  wholly  did  deny  and  refufe,  and  as  yet  doth  refufc, 
whereby  the  faid  Silas  hath  forfeited  to  the  faid  Earl  and 
IVdliamj  being  as  aforefaid,  the  Lords  of  the  Manor  afore- 
laid,  whereof,    ^c.   his  entire    Right,  Eftate,  Title  and 
Intereft  of  and  in  the  faid  two  Acres  of  Fafture  with  the 
Appurtenances  in  which,  l^c.  Parcel  of  the  faid  other  cuf- 
tomary  Lands  and  Tenements  in  the  Grant  aforefaiJ;  af- 
ter which  Forfeiture  in  the  Form  aforefaid  made,  and  be- 
fore  the  faid  Time,  when,  b>c.  the  faid  Earl  and  IVillianu, 
being  as  aforefaid,  Lords  of  the  Manor  aforefaid,  into  the 
faid  iw%  Acres  of  Fafture  »  with  the  Appurtenances,  in  •  P.    253* 
which,  l^c,  entered,  and  were  and  as  yet  are  thereof  feifed 
is  of  Fee;  and  becaufe  the  Cattle  aforefaid,  after  the  En- 
try aforefaid,  to  wit,  at  the  faid  Time  when,  farV.  were  in 
the  faid  two  Acres  of  Fafture  with  the  Appurtenances,  in 
which,  Off.  eating  up  the  Grafs  then  growing  therein,  and 
doing  Damage  there,  the  faid  JVilliam  as  before  in  his  own 
proper  Right  well  avows,  and  as  the  Bailiff  of  .the  faid  Earl 
well  acknowledges  the  taking  of  the  Cattle  aYdreiaid,  in  the 
faid  Place,  ii)  which,  l^c,  and  juftly,  ^c.  fo  cjoing  Da- 
mage there, .  (if  c.  and  this  he  is  ready  to  verify;  wherefore  Englifh  Stat, 
as  before  he  prays  J-udgment  and  a  Return  of  the  Cattle  *^  ^- ^  ^*  '9* 
aforefaid,  together  with  his  Damages,  Expences  and  Cofts 
by  him  about  his  Suit  in  this  Behalf  t  Jaid  out,  according- ^  Supaimed  and 
to  the  Form  of  the  Statute  in  fuch  Cafe  thereupon  lately 
made  and  provided,  to  be  adjudg;ed  tohim,  i^c* 

And  the  faid  Silas  by  protefting  that  the  faid  Sum  of^^i°»"^^f- 
thirtyfive  Founds  for  the  Fine  aforefaid  for  the  faid  Lands  I*rotcft*tion. 
and  Tenements  by  the  Copy  aforefaid,  to  the  faid  Silasy  in 
the  Manner  and  Form  aforefaid  granted,  was  not  a  rea- 
fonable  Fine  as  the  faid  IVilliam  above  by  pleading  hath  That  by  Cuf- 
alledged,  for  Flea  the  faid  Silas  faith,  that  within  the  Ma-  tota  only  one 
nor  there  is  had,  and  alfo  from  the  Time  whereof  the  Me-  ^^/",n^^^*^,°^ 
mory  of  Man  is  not  to  the  contrary,  there  was  had  fuch  ^j^^  ^^^^  ^n 
other  Cuftom  ufed  and  approved  of  within  the  faid  Ma- Admiflion  of  a 
nor  for  the  whole  Time  aforefaid,  to  wit,  that  fuch  Per-  Tenant, 
fon  or  Ferfons  who  fliould  be  admitted  Tenant  or  T^enants  ^ 
to  any  cuftomary  Lands  or  Tenements  of  the  faid  Manor 
by  Copy  of  the  Rolls  of  the  Court  of  the  faid  Manor  fliould 
pay,  and  ought  and  had  been  accuftpmed  to  pay  to  the 
Lord  or  Lords  of  the  faid  Manor  for  the  Time  being,  for  a 
Fine  for  his  or  their  Admiffion  to  fuch  cuftomary  Lands  or 
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TendnfiefilS,  fiich  Sum  of  Mohcj  as  the  £dd  Lands  or 
Tenements  were  worth  by  the  Year  at  the  Time  of  fuch 
Admiffion,  and  tib  more. ,  And  the  Yaid  Silas  in  FaSt  fiiith, 
that  the  faid  two  Acres  of  Pafture  with  the  Appurtenances, 
in  which,  t!fr.  together  with  the  faid  Lands  and  Tene- 
ments iri  the  faid  Copy  mentioned,  and  by  the  faid  Copy 
to  the  (aid  Silas  and  his  Heirs  granted,  and  to  which  the 
faid  Silas  was  as  aforefaid  admitted,  at  the  faid  Time  of  the 
Admiffion  of  the  faid  Silas  to  the  fame  were  worth,  and  as 
yet  are  worth  by  the  Year  twenty-eight  Pounds,  and  no 
more.  And  the  (aid  Silas  further  faith,  that  at  the  Time 
of  his  Admiilion  aforefaid,  to  the  Tenements  aforeiaid, 
with  the  Appurtenances,  to  wit,  at  the  faid  Court  of  die 
•P  OCA  Manor  aforefaid,  held  *  within  the  Manor  aforefaid,  apon 
^*  ^54-  the  faid  2ift  Day  of  y^r/7,  in  the  ift  Year  aforefaid,  he 
the  faid  Silas  was  ready,  and  offered  to  pay  to  the  faid 
fVilliam^  then  one  of  tlie  Cords  of  the  faid  Manor,  then 
and  there  being  prefent  m  his  proper  Perfon,  fuch  a  Sum  of 
Money  as  the  faid  cultomary  Tenements  with  the  Appur- 
tenances were  worth  by  the  Year,  at  the  Time  of  the  Ad- 
mi(&on  of  thf  faid  Silas  to  the  fame,  to  wit,  twenty-eight 
Pounds  of  the  lawful  Money  of  England  \  which  twenty- 
eight  Pounds  the  faid  WiiUamy  then  and  there,  did 
wholly  rtfufe  to  accept  or  receive  from  thelaidl  SSat\ 
ftnd  itAs  he  is  ready  to  verify:  whereupon  as  before,  he 
prays  Judgment  and  his  Damages,  by  Occaiion  of  the 
takmg  and  unjuft  detention  of  the  Cattle  aforefaid  to  be 
adjudged  to  him,  &r. 
Demurrer.  And  the  faid  fTilliam  Parkins  faith,  that  the  faid  Plea 

of  the  faid  Silas  above  rejoining  pleaded,  and  the  Matter 
therein  contained,  are  not  fufficient  in  Law  to  preclude 
him  the  faid  'TFiUiam  from  having  his  Avowry  and  Cogni- 
xai^e  aforefaid,  and  that  he  to  the  Yaid  Plea  in  the  Manner 
and  Form  aforefaid  ^pleaded,  hath  no  Neccffity,  neither  is 
he  bound  by  the  Law  of  the  Land  to  anfwer  j  and  this  he 
is  ready  to  verify ;  wherefore  for  Want  of  a  fufficient  Pfca 
in  this  Behalf,  the  faid  IViltiam  [as  before]  prays  Judg- 
ment and  a  Return  of  the  Cattle  aforefaid,  together  with 
his  Damages  and  Expences,  by  him  about  his  Suit  in  thit 
t  Suftainedand  Behalf  f  laid  out,  according  to  the  Form  of  the  Statute 
Caufe  of  Dc-    in  fuch  Qife  thereupon  lately  made  and  provided.     And 
murwr.  '  for  Caufe  of  Demurrer  in  Law  to  the  faid  Plea,  the  fiid 

fVilliamy  according  to  the  Form  of  the  Statute  in  fuch 
Cafe  lately  made  and  provided,  fets  down  and  (hews  to  die 

Court 
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Court  here  the  following  Caufe,  to  wit,  that  the  Value  of 
the  Land  remains  in  Eftimation,  and  tbc  Cuftom  afore&id, 
by  the  faid  Silas  sbove  in  Pleading  pretended  and  alledged, 
is  uncertain,  infufficient,  and  void  in  Law.  ^ 

'  And  the  faid  Silas  'becaufe  that  he  bath  alledged  fufficient  Joinden 
Matter  in  Law  in  his  Plea  aforefaid,  above  by  rejoining 
pleaded  to  preclude  the  faid  PFilliam  from  having  his 
Avowry  and  Cognizance  aforefaid,  which  he  is  ready  to 
verify,  which  Matter  the  faid  William  doth  not  deny,  nor 
to  the  fame  in  any  wife  anfwer,  but  altogether  doth  refufe 
'  to  admit  the  Verification  thereof,  as  before  prays  Judg- 
ment and  his  Damages  by  Occaiion  of  the  Caption  and 
unjuft  Detention  of  the  Cattle  aforefaid,  to  be  adjudged 
to  him,  (ffr. 


*  Titus  againft  Perkins.  •  p^  ^^u 

TN. Replevin^  the  Defendant  avowed  for  Damage-  Cuftom  to  pay 
^  feafant  in  the  Freehold  of  him  and  the  Earl  of  JJ^J'^JSSw? 
£f€x.    The  Plaintiff  in  Bar  of  the  Avowry  pleads,  Fine  good, 
that  the  Land  is  Copyhold,  and  pleads  aii  Admit-  jog'^io^'i'rf 
tance  of  himfelf  thereto  by  the  Defendant  and  the  Dougiu  75^ 
Earl  of  Efex.     The  Defendant  replies,' that  the^^^'-^ftH. 
Copyhold  was  of  the  yearly  Value  of  28/.  and  a 
Fine  was  fet  at  35/.  and  forNon  payment  an  Entry 
and  Forfeiture.     The  Plaintiff  rejoins,  a  Cuftom 
for  a  Fine  of  a  Year's  Value,  and  that  he  tendered 
the  Value,    viz.    the    28/.    which   was   refufed. 
Whereupon  the  Defendant  demurs  fpecially,  be- 
caufe the  Value  confifts  only  in  Eftimation,  and  is 
uncertain-,  and  that  the  Cuftom  alledged  is  uncer- 
tain, and  wants  Form.     And  the  fole  Queftion 
argued  at  Bar  wa«,  whether  a  Cuftom  to  pay  for 
a  Fine  certain  a  Year's  Value  of  the  Land  at  the 
Time  of  the  Grant  be  good  ?  for  it  was  objefted, 
that  the  fear's  Value  is  uncertain,  being  at  fome 
Times  more,  at  other  Times  lefs ;  and  a  Perfon 
^ill  give  more  Rent  at  one  Time  than  ano.ther : 
^0  that  the  Matter  19  wholly  uncertain.    But  per 

Cur\ 
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Cur\  it  is  certain  enough,  and  ifluable,  and  it  is 
triable  by  Jury,  whether  it  be  of  fuch  a  yearly 
Value,  or  not ;  and  therefore  the  Cu(tom  is  good  ; 
And  Judgment  was  for  the  Plaintiff. 


The  King  again fl  Hunter. 

TwoMenquar-  ILfEMORANDUM^  This  Temi   on  a  Special 
rpot^i^thc'^  Verdia  found  at  Newgate  Seftons  in  the  Old- 

other,  who  in-  Batly^  LoudoHy  a  Matter  was  referred   to  ail    the 
ftantiy kiiu  him  ludgres  of  England  by  the  King's  Command,   and 

with  his  Sword,  f       ^  j    .     r  l  o       •  /  Vi 

The  Pot  i»  a     It  was  argued  betore  them  at  ctcrjeanlslnn^  Fleet-- 

Weapon  drawn  y^;-^^/^  and  was  thus  I  David  Huuter  was   indicted 

tutcoff^c^ft  o^  th^  Statute,  ijac.i.  againft  Stabbing,  for  the 

ja.  I.  c.  8.  V     killing  of  Adrian  de  Loy^  not  having  any  Weapon 

Keiyngc  55,      jfawn :  And  on  Not  guilty^  the  Jury  found,  that 

FofterCL.      the  Year,    Day,    and   Place  in   the  IndiSment, 

rBic?/fb.  6t3.^^^^^^  called  de  Loy  lying  Sot ;  who  thereupon  palled 

5  Bac.  Ab.  3*0.  Huutcr  Scotch  Dog :  ff^her.npon  Hunter  firuck  de 

\^r^a'''^'^'  Loy  on  the  Face  with  the  Back  of  his  Hand.     Tberc^ 

*  P.  2  c6.  ^P^^  ^^  ^^y  aitempted  to  draw  bis  Dqggcr*  at  Hun- 

9  Coke  65.        ter,  but  was  prevented  by  the  Company  there  prefent. 

%  Stra.  766.      Wljereupon  de  Loy  thre^n;  a  Pot  at  Hunter,  but  vijft4 

1485.  *^        h'im\  whereupon  Hunter  with  his  Sword  gave  de 

J  Burrow         Loy  the  Wound  whereof  be  died*     And  if  upon  the 

Leach C.C.      'whole  Matter  Hunter  be  oujled  of  bis  Clergy  by  the 

15',  156-        Statute^  was  the  ^ejilon.     And  on   hearing    the 

Counfel  of  both  Sides,   it  was  held  by  Herbert 

Chief  Juftice  of  B.  R.  Jones  Chief  Juftice  of  C.  B. 

Gregory  Baron  of  the  Exchequer^  Halloway  ^]\idge  . 

'  f  The  corrffpond'vt^  h-Jh  A£i  is  the  Jtb  JVllt.  3.  c.  XI. — Tht  enaSUng  Word*  of  -wBieh  are 
'—^ifi  SeWon.  That  every  Per/en,  3cc.  tuhofidUfiah  or  thruft  any  Per/on  or  Perfons  that  insth 
mot  then  any  Weapon  draivn^  qr  hafb  not  thtix  Jirji Jlricken  the  Party  %ubicbfiaUf9j{ab  or  thrmS, 
Jo  aj  the  Per/on  or  Per/onjjh  (tabbed  or  thruji  Jhill  thereof  die  tuithtn  the  Space  ^f  fix  Atontbt 
then  nixl  follxtiuinjt^  although  it  cannot  Le  proved  that  the  fame  'was  done  of  Malice  fore^tb«ttrbt^ 
yet  the  Party^fo  ojfendmg,  and  being  comviciedy  &c.  Jball  be  cKcluded  from  the  Btnefit  of.  Clergy^ 

id  So^ion.  Provided  that  the  f aid  ASi  Jball  not  extend  to  any  Perfon  killnv  another  fe  drfen^ 
dendoy  or  by  ^i  fortune,  or  in  any  <^er  banner  than  at  aforef^idy  of^in  prrferoing  ttt  Peaeo^ 
\uniefj  wiling  y  and  urtder  Colour  there  f^  or  in  corre£iing  a  Child  or  Servant* 

of 
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of  Jff:  /?♦  Qharlkn  and  S/r^'^/  of  C.  5.  that  he  was 
oufted  of  his  Clergy,  and  yet  divers  of  them  ad- 
mitted that  the  Pot,  as  long  as  it  was  in  his  Hand, 
"was  a  Weapon  drawn ;  but  when  be  bad  thrown  it 
out  of  bis  Hand  without  Hurt  done^  and  it  was  out  of 
his  Reach  J  he  bad  no  IVeafon  df  awn  at  the  Time  he 
recemed  his  Deatb^s  PVound.     And  they  took  the. 
"Words  of  the  Statute,  not  then  having  a  IVeaton 
draion^  to  refer  only  to  the  Time  of  the  wounding. 
Hut    Aiqunfague  Chief  Baron  of  the  Exchequer, 
L.euinz,  a  Judge  of  C.  B.    IVithins^  and  IVright 
Judges  of  iS.  /?.  and  Hevil  puifne  Baron  of  the 
Exchequer^  held  the  contrary,  and  that  the  Word 
then  ill  the  Statute  is  to  be  referred  to  the  Time  of 
the  Fighting  ( r  Controverfy,  and   not  to  the  im- 
mediate Inftant  of  the  wounding :  And  it  feemed 
unreafonable  to  them,  that  one  having  a  Weapon 
drawn  at  one  lime  during  the  Controverfy,  and 
having  done  all  the  Mifchief  he  can  with  it,  (hould 
be  within  the  Statute,  which  they  conceived  was 
made  on  the  firft  Union  of  Scotland  to  prevent 
the  fudden  killing  of  Men  without  Provocation  or 
Defence.     Now  here  de  Loy  (who  had  a  Dagger, 
and  which  he  offered  to  draw,  and  which   he  had 
flill   about  him)  had  caft  the  Pot  (which   they 
agrfeed  was  a  Weapon  drawn)  at  the  other,  and 
'was  thereupon  inftantly  wounded  by  him.     Sup- 
pofe  two  Men  are  fighting,  and  the  one  lets  fall 
his  Sword^  or  it  be  beat  out  of  bis  Handy  and  he  is  at 
the  Injiant  wounded  \  or  fuppofe,  that  in  the  Cora- 
bat  he  darts  his  Sword  at  the  other,  who  inftantly 
wounds  him,  whereof  he  dies,  (hall  the  other  be 
ouded  of  Clergy  ?  Or  if  one  having  a  Piftol  dif- 
charges  it  at  the  other,  who  beats  it  out  of  his 
Hand,   or  he*  let  the  Piftol  fall,   and  the  other 
wounds  him,  fhall  he  be  oufted  of  Clergy,?  Here 
>df  Loy  threw  the  Pot  mifchievoufly  and  dangeroufly 
enough  at  Hunter,  if  it  bad  hit  him ;  and  that  he 
had  it  not  in  bis  Hands  at  the  Time  of  the  Wound 

given, 
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given,  that  was,  bis  own  FaiSt,  and  like  the  Cftb 
of  darting  the  Sword,  or  Ihooting  off  the  Fiftol^ 
•  JP.  257.  •  and  afterward  throwing  it  at  another ;  ^Xkd 
.  therefore  they  held  h^  ought  to  have  his  Clergy. 
Baron  Atkins  was  abfent ;  and  the  Recorder  being 
of  Opinion  with  the  five  laft  Judges,  he  reported 
it  to  the  King,  who  was  himfelf  alfo  of  the  fame 
Opinion.     Whereupon  the  Prifoner  had  his  Cler^ 

Memorandum  J  that  two  Days  before  the  End  of 
this  Term  I  received  a  Superje^eai  under  the 
Great  Seal,  fignifying  the  King's  Royal 
t'leafure  to  difcharge  me  from  the  Office  of  a 
}udge,  whereto  I  moft  humbly  fubmit. 


Trinity 


3?=2= 


wmmmmmammmmm 


•Trinity   Term,  -•p-*58. 


«   IN   TH£ 

m 

FJRST  YEAR  OF  THE  REIGN 

OF  . 

WILLIAM  AND  MARY. 


•  4 


li)  the  Common  PIea$. 


la  B.  R. 


o/bft  againft  Samfford  and  Seven  others. 


% 

S.  C.  Shower  29.    3  Mod.  321.    2  Salk.  440. 

f^ASE  againft  the  Defendants  Prcptletors  of  a  Maftcr  or  Pan- 
'^  Ship,  wherein  Goods  are  ufually  tranfported  ^J^g^^ft^ 
for  Hire;  and  that  the  Plaintiff  loaded  Goods  on au the ?art. 
Board  the  faid  Ship  to  be  carried  for  Hire  fromfj^"^^;^^***^ 
London  io'TopJham  in  Devonjhire ;  and  that  the  De-  a  Lev.  27. 
fcndants  received  them  and  undertook  to  carry  *  .^^J™**^"  *'^' 
them  to  Topjbamj  but  that  they  not  being  careful  3  Mod.  z%u 
therein,  but  neglefting  their  Puty,  did  fo  care- '  ^^^ 
lefsly  place  and  carry  Jthe  Goods,  that  though  the  poA.  352/362. 
Ship  arrived  fafely  at  Top/ham^  yet  the  Goods  were  \^^'  *^'* 
fpoiled :  And  on  Not  Guilty  the  Jury  found  a  Spe-  ^joT^  ^* 
cial  Verdia,  viz.  That  ten  other  Perfons  befides 

the 
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the  Defendants  are  Proprietors  and  Part-owners  of 

the  Ship ;  That  the  Ship  had  a  Mailer  placed  in 

her  by  the  Part-owners,  who  had  6oA  Wages  for 

•     every  Voyage  between  ^opjbam  and  London  ;  That 

the  Goods  were  delivered  to  the  Mafter,  none  of 

the  Part-owners  being  prefent,  and  that  no  Con- 

traft  was  made  with  them  or  any  for  the  Plaintiff, 

that  the  Ship  fhould  arrive  fafe  at  Topjham^  but 

•^  that  the  Goods  were  fpoiled  by  Negligence,  ££?r. 

And  if  for  the  Plaintiff,  for  the  Plaintiff;  and  if 

not,  for  the  Defendant.     And  two  Queftions  were 

made  in  this  Cafe,     i .  Whether  the  Proprietors 

are  chargeable,  no  Contraft  being  made  with  tliem,  . 

for  that  here  was  a  Mafter  who  was  x:hargeable  in 

•  R  250.  l^efpeft  of  his  Wages,  as  in  the  «  Cafe  of  Mors 

iVcDtrisi9o,  ^nd  Slue^  I  Fentris  190,  238.  lately  adjudged  in 

*38-  this  Court.     And  as  to  this  Point  Hott  Tnow  Ch. 

R^^^zta      Juft-)   held  clearly,    that  though  the  Mafter  be  ^ 

1  Mod.  85.      chargeable  in  Refpeft  of  his  Wages,  fo  are  the 

3  Keb!  fu       Proprietors  alfo  (in  Refpeft  of  the  Freight,  which 

%  Ler.  64-       they  received  for  the  Carriage  of  the  Goods)  at 

1^.^4f'    the  Plaintiff's  Eleaion.     2.  Whether  the  Aftion 

lay  agaiiift  the  Defendants  only,  it  appearing  there 

^   are  pther  Part-owners,  who  are  not  made  Defen- 

r'MSeafiningU  dattts :  And  he  held^  that  the  Ailion  did  not  licj  ex^ 

^e^ttUdky  the  ^^pf  If  fuu£re  brought  againfi  all  the  Fart-owners ;  for 

sf^efsSur^'  ^hey  are  all  chargeable  in  Refpeft  of  their  (joint^ 

«<5i,i»ir«i^5w/A  Profit  made  by  the  Carriage,  and  that  in  Point  of 

itp.  ^so%tbuL  Contrail  upon  their  (joint)  Undertakings  be  it  either 

Cmfei  iettrmine   expreffcd  or  impHcd  :  And  they  are  not  chargeable 

^u/bTii^^L^^'^^^^Sp^^^^  M  ^^'^»  <^^^  rf  ^^^^  might  be  charged 
AUtMnenf,  alone^  but  in  Point  of  Contra^  upon  their  Receipt  of 
A^j-  th.  Ca^fi  ^^  Q   j^  ^^  ^^  carried  for  Hire,  and  fo  has  the  Plain^ 

dene.^  Ptfr/if«.  tiff  laid  it  in  his  Declaration,  viz  That  they  under^ 
^/Tf^^^t .   ^ook  to  carry  them,   &c.     Sed  Cur'  advifare  iiult. 

f leaded  sn  Abaie*  -  -'.  xn-  t^ii        y      ^%^^  ^      x      t 

mrmt.  But  afterwards  (as  Juttice  Dolben  told  me)  Judg- 

5  7rrm  ^r/.     mcnt  was  given  for  the  Defendants  for  that  Caufe. 
^^'  Levinz  was  of  Counfel  for  the  Plaintiff. 

Wright 


Trinity,  i  fVilliam  and  Mary. 


'  fVright  againft  WivelL 
S.  C.  2  Ventris  56. 

Tj'yECTMENT  o[  Lands  in  Wigginton  in  5^(?ri&.  a  acvifc  to  m 
^  >ir^,  on  a  Demife  hy  Dorothy  Hewly  Heir  of  ,Y'£  ;[ijf,T^ 
Chrijiopher  Hcwly,  who  being  feifed,  of  the  Lands  w^ddaii  in  full 
in  Queftion  in  Fee  made  his  Will  in  thefe  Words  j  [^^  ^f^i 
/  devife  to  my  Wife  (now  the  Wife  of  IVivell  the  Lands  a/r*«fy 
Defendant)  600/.  to  be  paid  to  William  Weddalj^'^.^^^;;*-^ 
and  it  is  for  thffulj  Payment  for  the  Lands  I  pur- /aid  ivi/c  for 
chafed  of  him  (being  the  Lands  in  Queftion)  ^^^lII^w^c 
are  already  fiated  in  Part  of  a  Jointure  to  my  f aid  Settled  oa  heri 
JVife  during  her  Life^  being  of  the  Value  of  6yL per^^^^^'^^ 
Annum  ;  that  of  Wifton,  York  and  Malton,  /A^  wm,  by  vir* 
Lands  there  amount  to  6^1.  per  Annum,  in  all  1 30/.  ^  of  thefc 
per  Annum,  being  alfofiated  on  my  Wife,  ^*«/«//?/'cra^Eiif.674. 
her  Jointure.     But  the  Lands  in  Wigginton  were  Hobart  3a. 
not  fettled  on  the  Wife :  And  whether  they  fhoujd  pj^^ss.^ 
pafs  by  the  Will  to  her  for  Life  ?  was  the  Quef- »  AndL  323. 
tion:  And  it  was  refolved  by  Polkxfen  Ch.  Juf.*  J;^°^-;JJ^ 
tice,  Rookjby  and  f^entris  Juftices,  that  they  (hould  i  Saund.  iSo. 
not  pafs  by  the  Will.     Here  are  no  Words   of  *^^^^-^*^^* 
Devife  to  pafs  them,  nor  does  any  Intent  appear  i  lc*.  »i«/ 
that  ihe  (hould  have  them   ♦  by  the  Will^  but  only  *  Ba<^- Ab.66, 
a  Miftake  that  he  had  fettled  them  before,  but  no  #  p,  /260. 
Devife  or  Intent  appears  by   the  Will  that  IhegvincrAb. 
{hould  have  them  ;  and  therefore  they  cannot  pafs  ^9.  ?6o,  305, 
by  Implication,  as  in  the  Cafe  of  H.  7.  where  a?4VincrAb. 
Man  devifed  his  Lands  to  his  Heir  after  his  Wife*s  ^'• 
Death,    there  the  Wife  fhall  have   them  in  the 
mean  Time,  for  there  the  Lands  are  devifed,  and 
to    the   Heir,    but    not   until    after    the  Wife's 
Death  ;  and  therefore  the  Heir  is  not  to  have 
them  until  her  Death,  and  fo  flie  (hall  have  them 

in 
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in  the  mean  Time  by  Implication ;  but  in  this 
Cafe  the  Lands  are  not  devifed  at  all,  only  he  de- 
clares they  are  already  fettled  on  his  Wife,  where- 
in he  is  mifl'aken,  and  this  ihall  not  be  expounded 
a  Devife  -to  the  Wife  by  Implication.  But  Juf- 
tice  Powel  held  the  contrary  ;  for  here  appears  an 
Intent  that  the  Wife  fliould  have  them,  and  though 
he  be  miftaken  in  the  Means,  or  Way  .that  ibe 
(hould  take  them  by,  viz,  tb^  Settlement,  yet  Ihe 
fliall  have  them  by  fuch  Way  as  (he  may  take,  viz. 
by  the  Will,  rathier  than  his  Intent  (houtd  be 
fruftrated.  But  on  the  Opinion  of  the  other  three 
Judges  JuiJ;^ment  \^as  given  f6r  the  Plaintiff.  Le- 
vinz  of  Counfel  with  the  Plaintiff. 


Fowies  againft  Joyce. 

S.  C.  Lutw.    it6;,   to    C165.      2  Ventri8  50. 

Nelfon's  Lut.  354. 


Cattle  bring* 
log  to  Lmint 
were  by 
JLca^e  lodged 
ii>  a  Cloic, 
they  are  di^ 
traincible  for 
Rent. 

2  Saunders  2S9. 
5  Mod.  360, 
3(52. 

Co.  Lit.  47.  a- 
Kote  14.  47.  b 
Koie  5. 
,  3  Bur.  1498. 
I  Blac.  Rep.' 

4S3- 


J^  Replevin^  on  a  Special  Plea  and  Demurrer, 

the  Cafe  was  ;  The  Defendant  Joyce  was  feifed 

of  the  G^c>rf^-Inn  in  Barnet^  and  demifed  it  and 

Clofe  where  the  Diftrcf»  was  taken  to  ff^illis  for 

I  

Years,  rendering  Rent.  The  Plaintiff  was  a  Dro- 
very  and  bringing  the  Bcafts  to  London^  ad  profit 
cuUmfuum  inde  faciend^  (for  fo  is  the  Pleading, 
and  it  is  not  faid  ad  Mercatum)  by  Confent  of  Ihc 
Defendant,  and  by  Licenfe  of  WV/Z/V  the  Leflee, 
put  his  Beads  in  the  Place  where,  &cl  to  feed  for 
a  Night,  and  the  Defendant  'the  Landlord  dif- 
trained  theni  for  his  Rent  Arrear :  And  if  he 
might  lawfully  do  fo  ?  was  the  Queftion :  And 
no  Advantage  was  taken  of  its  being  an  Inn. 
i«  For  that  though  it  was  let  as  Sin  Inn,  yet  it 

did 
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did  not  appear  that  it  continued  fo  at  the  Time  of 
the  Diftrefs.     2.  For  that  it  does  not  appear  by 
the  Pleadings  that  the  Clofe  belonged  to  the  Inn, 
though  demifed  therewith.    3.  For  that  the  Plain- 
tiflfdid  not  infift  on  the  Privilege  of  an  Inn,  but 
only  that  the  Cattle  were  put  *  in  by  Confent  of  the  •  P/261* 
Landlord  Joyce^  the  Defendant,  which  was  held 
to   be  frivolous;    for  it  was  held    without  any 
Doubt,  that  if  the  LefTor  confented  that  a  Stran- 
ger fhould  put  his  Beafts  in  the  Lands  demifed, 
by  Licenfe  of  the  Leffee,  yet  the  Landlord  may 
diflrain  them  for  his  Rent,  notwith [landing  fuch 
Confent,     But    the  principal  Qaeftion  was,  that 
thofe  Beafts  being  bringing  to. London^  and  fo  fup- 
pofed  to  be  for  Provifion  for  this  great  City,  whe- 
ther it  was  lawful  for  the  Landlord  to  diftrain 
them  for  Rent  due  for  a  Clofe  wherein  they  are 
lodged  only  for  a  Night  in   their  Way  ?    And 
in   the  foregoing   Micbaehnas  Term,  w'hen   this- 
Qu^ftion  was  fir  ft  argued,  Juftice  Lutwyche  held 
flrongly  that  they  were  not  diftrainable  for  this 
Reafon,  and  grounded  his  Opinion  on  Cro.,E/iz. 
549,  599.  where  one  fending  Wool  to  a  Spin- 
ner's Houfe  to  be  fpun,  the   Spinner  having  no 
Weights  fent  it  to  a  Neighbour's  Houfe  to   be 
weighed,  where  the  Landlord  dillraiaed  it  for  the 
"Rent  of  the  Houfe :  Refolved,  that  this  Wool 
concerning  Trade  was  not'  didrainable,   though 
nor  then  in  the  Spinner's  Houfe,  but  a;  a  Neigh- 
bour's to  be  weighed  ;  .and  to  this  Opinion  Her- 
bert  Chief  Juftice  inclined.     But  now  Poller  fen 
Chief  Juflice,  and  the  whole  Court  gave  Judg-  • 
ment  for  the  Avowant ;  for  it  is  not  Reafon  that 
the  Beafts  coming .  to  this  City  from  all  remote 
Parts  of  the  Realni  fhould  be  priviledged  againft  j^^^,.^  c<i/r^ 
the    Diftrefs   of  all    Landlords   for   their    Rent  Piamtif^at 
through  all  the  Way  they  come.     Note,  no  "^o-'ctlfi^cL^ 
tice  was  taken  of  the  Pleading,   that  the  Beafts  ctry.   2  Vcrn^K 
were -bringing  ad  frofic'  indc  facknd\  and  not  laid  *^^' 
'  •  •  ad 
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ad  Mercat\  but  by  the  Opinioa  of  the  Court  that 
feemed  to  be  admitted. 


In  B.  R. 

Shnttleworih  againft  Garnet. 

S.  C,  3  Mod.  239.     Shower  35.     1  Danvers  2S. 
I  pi.   13. 

tf^t^^tor  ASSUMPSIT  by  the  Plaintiff,  Executor  of  her 

foracopyoid-  HufbSnd,  Lord  of  the  Manor  of  Burton^  for 

ivft\?or!'^ '^^  a  Copyhold  Fine  fet  by  the  Hufband  in  his  Life^ 

ivincrAb.      Time,  upon  the  Defendant  for  his  Admittance. 

6  viwr  Ab.      -^^^  Vi^oTi  Nott  Ajjumpfit  and  Verdict  for  the  Plain- 

>  10, 112.         tiff  Judgment  had  been  ftayed,  and  twice  argued 

^^'^^r%^^^    on  this  Point,  whether  an  AJfumpftt  would  lie  fof 

18  viner  Ab.    a  Copyhold  Fine  ♦  on  an  Ajfumpfit  m  I^aw  ?  And 

^9^.574.        now  it  was  held  by  Holt  Chief  Juftice,  that   it 

»55."*^  would  not  He,  it  being  a  Duty  arifing  out  of  an 

aBacAb,  440.  Inheritance,  a  Cuftom,  and  a  Tenure,  and  there- 

*  P.  202.  fore  not  fit  to  be  thrown  (as  he  termed  it)  into  a 

Declaration    in  Affiimpjit.     But  Do/ben^   Gregory 

2ind  Eyre  were  contrary,  and  cited   Sir    Robert 

Howard's  Cafe  lately  adjudged  in  this  Court,  that 

an  AJfumpJit  lies  for  the  Profits  received  by  one 

who  claims  a  Title  to  an  Office :  And  the  Cafe 

of  the  Mayor,  iSc.  of  London^  againfl:  Gorry^  Af^ 

1  Lev.  145.     fampjit  for  the  Scavage  on  the  Promife  in  Law, 

a  Mod*  a6o*^  y^^  ^^^y  ^^^^  ^^  Inheritance  in  the  Scavage ;  and 
ft6i,46a.  '  here  the  Fine  is  fet,  and  does  not  depend  on  the 
« Lev.  174.  Inheritance,  but  is  a  Fruit  fallen,  as  Efcuage, 
a  Lord^Raym.  foF  which  the  Exccutors  of  the  Lord  may  have  an 
laio,  1206,  Aftion,  Co.  Lit.  47.  L  Wherefore  Judgment 
Hobart,2o6.  was  given  for  the  PlaintiflF  by  the  faid  three 
Pofta^.  Judges:  And  alfo  in  another  Caufe  at  the  fame 
c°^t^.  Aftic.  Time  for  the  fame  Executors  for  another  Copy- 
hold Fine. 

Hilary 
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FIRST  YEAR  OF  THE  REIGM 

OF 

WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


Trinity  36'th  Charles  II. 


Trippet  again  ft  Eyre. 
S   C.  cVentri8ii3,  114.     Danvers  543.pl.  !«• 

T\EET  on  an  Obligation  conditioned  to  perform  Arbitraton 
^^,   an  Award,  ita  quod^  £5?r.  and   if  the  Arbi- e|«<^anUm. 
trators  did  not  make  any  Awards  that  they  eleft  f„J^,]^3^/7hcii 
an  Umpire  to  make  an  Umpirage,  ita  quod^  &c.  cica  another. 
The  Defendant  pleads,  that  the  Arbitrators  madegl^'^o^^ 
no  Award,  and  that  they  did  not  eleft  an  Um-  good. 
pirc.     The  Plaintiff  replies,  that  the  Arbitrators  iKcSf^'. 
made  no  Award,  and  that  they  eleOied  an  Um-  Sas,  &c. 
pire,  who  refufed  ;   and  that  they  elefted  another  *  |^^*  ^^^| 
Umpire,    who   made   an  Umpirage,    and   fhevvs  a  Saund.  1*191 
what  it  was,  and  alliens  a  Breach.     The  Defend-  '3o- 
ant  demurs;  and  it  was  argued  leveral   limes  at  ^^i.  Notcb. 
Bar,  and  the  fole  Queftion  was.  Whether  after  Ky^Q^A wards, 
the. Arbitrators  had  elefted  one  Urppire,  and  he*^  ' 
refufes,  if  they  could  eleS  another  Umpire  after- 
....  >vard  ? 
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MoHyC.j.      Heard?  Or  whether  their  Power  wiw  fo  detef- 
focX  c!*yf *''  mined,  that  they  could  not  eleft  another  ?  And 
rut\ Sau 'JO. Pollexfen  Chief  Jaftice  l^eid  their  Power  deter- 
jLordRaym.    mined,   and  their  Eledtion  of  another  Umpire 
I* Mod.  I20.   void ;  for  it  is  agreed  by  the  Pleadings,  that  they 
had  elefted  one  Umpire,  and  if  fo,  that  prove* 
their  firft  £ledion  wa$  not  void,  and  then  they 
could  not  ele^  another  ;  for  Authorities' once  ex- 
ecuted are  determined  ?  But  Powelj  Rokejby  and 
Ventris  Juftices  to  the  contrary;   that  the  firft 
Nomination  or  Eleftion  became  void  by  hk  Re- 
fufal,  as  if  he  had  never  been  eie3ed,  and  cited 
♦  P.  264.  Cappin  and  ^Hurnard^s  Cafe  in  Saund.  Rep.  \  29,  and 
Pal.  289,  a  Sheriff  makes  an  infufiicient  Execu- 
tion, he  may  make  another.  Hob.  i6*jy  and  Qro* 
Eliz.   7.  infufficient  Ads  are  no  Afts  in  Law ; 
and  by  the  Opinion  of  the  faid  three  Judges 
Judgment  was  given  for  the  Plaintiff.'  ' 


Doufe  againft  Earle. 

S.  C.  2  Ventris  1 26,  1 27. 

covcnantby*  /^OFENANT^  and  declares,  That  John  Earl  of 
^irrAoXf  Clare^  Decemb.  g.  1647,  -demifed  to  Gale  three 
and  them  to'    Meffuages  for  41  Years,  and  Gale  covenants   to 

\Td  the  fofr'*^'.  P"'*  ^^^"^  down,  and  ered  three  others  in  their 
Prcmiretand  Piace ;  and  alfo  from  Time  to  Time  during  the 
thcHottfe«       Term,  to  maintain  the  Meffuages  fo  agreed  to  be 

thereupon  to  be  n    j  •      r  iE    •      .  n         •  j      ir  •       i_ 

ereaed,  to  de-  erected  in  lutncient  Repair ;  and  alfo*to  repair  the 
^^"^"P^^®^^-  Pave  &c.     Ac  di£ia 

^^the  End  of  dimifu  pramtffa  ac  domos  fuperinde  fore  ere6P  c5r 
the  Term;  thi»  ^arum  quamlibet  adfinem  termini  fufficienier  reparaf 
tcfidrtoaU*  deliberaret  to  the  faid  Earl,  his  Heirs  and  Aifigns^ 
Houfcacrcacd  and  be  derives  the  Reverfion  for  a  thoufand 
nSf^bcfore^thc  Years  to  the  Father  of  the  Plaintiff,  "who  by  hia 
End  of  the  Will  dcvifcd  the  Term  of  a  thoufand  Years  to 
^"°*"  the  Plaintiff  for  his  Life,  the  Remainder  to  big 

-  Son, 


Hilary  y  i  ff^iUiam  ^  Mary. 

Son,  and  t6e  Heirs  males  of  his  Body ;  and  that  skmner  nr. 
the  Plaintiff  by  the Devifc  was  poffcffed  of  the  faid  \!^q^^%^ 
Term  for  a  thoufand  Years,  and  then  derived  Cro.  jL  47. 
down  the  Term  of  forty*one  Years  to  the  Dcfen- ^^S^^''^- 
dant,   as  Executor  to  Gale\^  and  then  afBgns  a  i  RoU.'^r/p. 
Breach,  that  the  Defendant  permitted  one  Mef-  ^^liP\ 
fuage  erefled  on  thePremiffes  to  fait  quite  down^cro  n.^^^. 
and  had  alfo  permitted  four  Mefluages  erected  on  ^^' /^^;  . 
another  Part  of  the  Premifles  to  be  out  of  Repair  lBi.Ab.'i4oJ 
in  the  Tiles  and  Windows,  and  fo  left  them  at  the 
End  of  the  Term.    The  DeiFendant  pleads,  that 
Gdle  took  down  the  three  Meffuages,  and  ereded 
three  others,  which  the  Defendapt  left  in  Repair) 
and  as  to  the  other  Mefluages,  that  he  left  them 
in  fufficient  Repain     And  now  the  C^eflh>n  was, 
when  the  Ifeflee  agreed  to  ere&  three  Mefluages, 
and  to  leave  them  in  Repair,  and  he  ere£ls  five, 
if  in  this  Cafe  he  (hall  be  obliged  to  keep  all  the 
five  Meffuages  in  Repair  ?  And  per  tot*  Cur*  he 
fliall  in  this  Cafe  be  bound  to  repair  all  the  five 
Mefluages,  and   to  leave  them  in  Repair;   for 
though  in  the  firft  Covenant  he  be  obliged  only  to 
•  repair  the  Mefluages  fo  agreed  to  be  ereded,  *  P.  2^5. 
which  were  three,  during  the  Term,  yet  by  the 
laft  Covenant  he  is  bound  difla  dimij/a  ac  domos 
fuperinde  ered*   (not  agreed  to  be  erected,   but 
fiiperinde  ere£t^  indefinitely)  which  extends  to  all 
the  Houfes  which  ihould  be  erected  on  the  Pre- 
mifles before  the  Term  (expired,)  whether  they 
were  agreed  to  be  erected,  or  not ;  alfo  thi^  laft 
Covenant  is  to  leave  them  in  Repair  at  the  End  of 
the  Term  :  And  they  field,  if  a  Man  took  a  Leafe 
of  a  Mefluage  and  Land,  and  covenants  to  leave 
the  demifed  Premiffes  in  good  Repair  at  the  End 
of  the  Term,  and  he  ereds  another  Mefluage  on 
Part  of  the  Land,  befides  that  which  was  there 
before,  he  fhall  be  bound  to  keep  and  to  leave  the 
MelTuage,  by  himfeif  fo  newly  erected,  in  Repair, 
Part  IU.  X  as  ^ 


Hilary  y  i  William  fc?  Mary, 

i 
as  well  as  the  other,  Fid.  Hob.  Darcy  againft  yf/k' 

Where  the  with.  And  alfo  here,  whereas  the  Plaintiff  fays 
Sirs  Dedf:  that  he  was  poffeffed  by  Virtue  of  the  Will  for  the 
ration  that  he  Term  of  a  thoufand  Years,  and  the  Devife  is  to 
^'^trtnl  him  for  his  Life  only,  th6  Remainder  to  his  Son 
thoufand  Years,  and  the  Heirs  Males  of  his  Body,  the  Court  held 
by  a!  D«bJ^  it  well ;  for  the  Remainder  to  his  Son  is  only  a 
tion  that  it  was  Contingent,  fuppofing  any  Remainder  of  a  Term 
fo^^Ltfe^^^  can  be ;  for  every  Eftate  for  Life  is  in  Suppofal  of 
mainder  to  his  Law  of  greater  Continuance  than  any  Lftate  for 
H^w^Maicsof  Y^^^^'  ^^^  therefore  the  whple  Term  is  in  the  Fa- 
hiT^Ek^dy,  tht  ther  during  his  I^ife,  and  the  Remainder  to  che 
courthcid thu  Son  is  but  a  Poffibility ;  and  by  all  the  Juftices, 
f«r^e IcSdn' vrz.  Pol Uxfeti  Chi^f-juA.  ^nd  Powel,  Rokejby  and 
dcrtotheSonu  ^^«/f-/t    Judgment  was  riven  for  the  Plaintiff. 

but  a  Poffibility.  >   J       6  6 

Ante  22.  I  Lev.  25,  290.  i  Mod.  1 14.  i  Salk.  224,  225,  230.  Cro.  Ja.  590,  591. 
Bridg.  X,  3.  StyL  271.  Win.  SS'  Hatt.  (fO.  1  Jo.  17.  Plowdeo  Com.  519.  Co. 
Lit.  20.  a.  note  $.     1  Salk.  231*    Poll.  427. 
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*  Eafter   Term,  *  ^*  ^6^- 


IN   TH£ 

SECOND  YEAR  OF  THE  REIGN 

OF 

WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


Prothonotary  Winford  againft  WoUaJion. 

/^ASE^  and  declares,  that  for  four  Years  laft  paft  Aaion  fordif- 
^  he  was  feized  in  Fee  of  a  Parcel  of  Lahd  ad-  w?y%°iS^h  he 
joining   to  the  Field  of  the  Defendant,   called  ongkt  to  have, 
BrambUburg^  and  being  fo  feized,  he,  during  the  J^^^^^J^J^^^ 
Time  aforefaid,  ought  to  have,  enjoy  and  ufe  a  though  no  Tide 
certain  Way  through  a  certain  Gate  of  theDefen-Jy^J^^^P^<«» 
dam's  in  Brambleburg  to  a  Qofe  of  the  Plaintiff,  6  Mod.  31a, 
iSc.     Not^ithftanding  which  the  faid  Defendant  313* 
macbinans  ipfum  impedire  de  ufu  via  pradiff  1 7  jfuHi  com.  Dig. 
Anno  Regni  Regis  nunc  primOy  jannam  prad*  cum^^^^'  C.39. 
/era  6*  catena  objiruxit^  iff  adbuc  objlruit^  per  cjuod,  I  Lcvinz  148.- 
6?r.  X  Judgment  was  for  the  Plaintiff  by  Default,      . 
and  a  Writ  of  Enquiry  of  Damages :  And  it  was 
moved  in  Arreft  of  Judgment,  that  the  Plaintiff 
had  not  fhewn  any  Title  by  Prefcription,  or  other- 
wife,  and  therefore  not  good :  And  the  Cafe  of 

X  2  St. 


Eafter^  %  William  (i  Mary. 

Sl  John  and  Moody  was  after  Verdifl,  and  there^ 
fore  is  no  Authority  for  this  Cafe  But  Potlexfen 
and  the  whole  Court  on  the  contrary  held,  it  w;as 
,not  Subftance,  biit  only  Form,  and  was  well 
enough  on  a  Judgment  by  Default  and  a  general 
Demurrer  without  Special  Caufe  fbewn ;  and  feme 
of  them  held  it  good  in  all  Cafes,  although  (hewn 
for  Caufe  upon  the  Demurrer,  and  gave  Judgment 
for  the  Plaintiff:  And  afterwards  in  another  Caufe 
between  IVarren  and  Su  Hill^  fuch  a  Declaration 
was  adjudged  good  upon  a  Demurrer.  Levinx  of 
Counfel  for  the  Defendant  in  both  Caufes. 


•  ?•  267.  *  Newport  againfl:  Godfrey. 

S.  C.  4  Mod.  44.    2  Ventris  184. 

AfPcanofRent  r\EBT  for  Rcnt  oa  a  Leafe  Parol  for  three 
d^eJ^ecHrl  T^ars  from  Septernb.  28. 1685,  rendering  9c/. 
P9jMe by Bjlc* per  jlnnum  Rent,  and  for  270/.  Rent,  due  ^tAH- 

obijri^!*    ^*^^'^^^  »688,  the  Aftion  was  brought  after  the 
5CobeSa.       Term  ended  againft  the  Defendant ICxecu tor  of 
a&lJndm^^!  the  Leflee,  who  pleads  an  Obligation  entered  into 
X  Mod.  175.      by  the  Teftator,  and  fays  he  had  not  Aflfets  above 
vw^n  '^'     5'*  which  are  not  fufEcient  to  fatisfy  the  Debt  due 
^Mg  1194,     ]^y  the  Obligation.    The  Plaintiff  demurs,  aiui  the 
^su^'  \^'       C[ueftion  was.  Whether  the  Rent  on  a  Leafe  Parol, 
Ante  5*7?        and  the  Term  being  ended,  be  payable  before  a 
1  Vernon a9o.  Debt  by  Obligation?  And  it  was  argued  for  the 
swmbomc  457.  Plaintiff,  that  the  Rent  being  due  upon  a  real 
Contraft,  although  it  was  by  Parol,'  is  of  a.  higher 
Nature  than  the  Obligation,     But  for  the  ^'Defen- 
dant it  was  faid,  that  the  Term  being  ended,  the 
Arrears  are  become  merely  perfonat;  otherwife 
perhaps,  if  the  Leale  had  remaizMTd  in  Being,  be- 

•  caufe 


JSajeTt  i  Willhm  B'Mary. 

■ 

caufe  then  the  Plaintiff  might  have  diftrained  for 
it.  The  Authorities  cited  vrerc  Sty/.  2.  6r,  38. 
JtolL  I*  ^r.  927,  //>.  5.  nu.  2&  j.  11  H.  4.  79.  b. 
13  H.  4.  9.  None  of  \vhich  came  up  direftly  to 
this,  nor  is  any  Authority  to  be  found  in  the 
Books  dired  in  the  Cafe,  which  the  Court  ad- 
mired, being  a  Cafe  which  often  happened,  Pol- 
kxfcn  Chief-Juftice  inclined  for  the  Plaintiff,  for 
the  Defendant  could  not  wage  his  Law,  which 
proves  it  not  to  be  merely  perfonal.  Powell  Juf- 
tice  inclined  to  the  Difference,  where  the  Leafe 

'  Parol  b  determined,  or  not?  And  it  was  adjourn* 
ed.  But  afterward  Judgment  was  given  by  the 
whole  Court  for  the  Plaintiff,  on  which  a  Writ  of 
Error  was  immediately  brought  iii  B  R.  and  in 
Trin.  g  If^.  &  M.  the  Judgment  was  affirmed  by 
Ho/t  Oiief.Juftice  and  the  whole  Court,  who  held, 
that  the  Contract  remains  in  the  Realty,  though 
the  Term  was   determined.     Pemberton  for  the 

*  Plaintiff.    Levinz  for  the  Defendant. 


♦  Jones  againft  Hill.  ♦  P.  268* 

r*A3B  bv  a  Parfon  for  Dilapidation  againft  his  Ctfe  Uet  for 
^  Predeceffor,  and  declares,  That  the  Defendant  JI^^S*©',. 
being  a  Parfon  accepted  another  Benefice,  and  left  p.ft,  413.  * 
the  Houfes  (of  the  former)  out  of  Repair;  ^^d  J ^^^^' •^r. 
the  Ciiftom  of  the  Realm  was,  that  in  fuch  a  Cafe  48*. 
he  ought  to  pay  to  the  Succeffor  tanf  denaf  Sunf  *'^*^  ^^* 
quant*  fufficiunt  ad  reparand^^   and  the  Repairs  ^^* 
amounted  to  fo  much,  which  the  Defendant  had 
not  paid.     After  Verdi£k  for  the  Plaintiff  it  was 
moved  in  Arreft  of  Judgment,  that  the  A£lion 
did  not  lie,  and  of  that  Opinion  was  Pollexfen  Ch. 
Juft.  who  tried  the  Caufe  at  Warwick  Affizes,  and 
continued  ftiU  of  the  fame  Opinion ;  for  he  faid 
it  was  merely  fuable  in  the  Ecclefiaftical  Court: 

But 


But  for  maintaining  the  Adion  were  cited  at  the 
Bar  Degg's  Par  Jons  Leyj  pan  i.  r-  8.  pag^  79. 
where  it  is  faid  that  many  fuch  Anions  had  beea 
maintained,  and  alfo  cited  HjU.  1 8  /f .  8.  RoU  306* 
HilL  15.  Jac.  I,  Rot.  474.  Mich.  \z  H  8.  /?o/p 
730.  But  upon  fearching  the  Rolls' no  Judgment 
was  given  in  any  of  thofe  Cafes,  though  in  fome 
them  a  Verdid,  and  divjsrs  Continuances  were 
entered.  But  Mich^  3  Jac.  2.  C  ^.  Rot.  33^. 
between  Day  and  HolUngton^  in  the  like  Cafe, 
Judgment  was  for  the  Plaintiff  upon  a  Demurrer. 
But  now  the  Court  inclined  to  the  Opinion  pf 
the  Ch.  Ji|ft.  Pollexfen^  yet  ordered  the  C^ufe  to 
be  put'  in  the  Paper  to  be  further  argued ;  aofi 
afterward  in  Trinity  Term,  PoHexfen  and  Ventrif 
being  dead,  the  Cafe  was  a^ain  argued  before 
Powell  and  Rokejby^  and  they  gave  Judgment  for 
the  Plaintiff,  Levi/iz  being  Counfel  for  the  Plain^ 
tiff. 


•  P.  269.      •  Barker  againft  Dye^  Adminiftratrixof  Dys^ 

>f/ir«r/yf/againft  ASSUMPSIT  againft  the  Defendant,  as  Admi* 
t^t:^^  niftratrix  of  her  Hufband,  for  20/.  iqjr.  The 
ihe  pleads  a  sta-  Defendant  pleads,  that  tbe  Inteftate  was  bound  in 
EfftJucd^  of  "2000/.  to  Cardel  for  a  true  apd  juft 

that  an  Extent  Debt,  remaining  unpaid.  The  Plaintiff  replies^ 
w/rcirwd''n  ^^^^  tordd  fued  an  Extent  and  a  Liberate  on  the 
the  Statute,  and  Statute,  and  had  Lands  delivered  and  accepted 
Lands  deUvcrcd  by  him,  and  the  Return  of  th^  Writ  thereupon, 

thereon;  the  '  '  ,y  .  '  ^,    '  rx  r      j  .'^      * 

Defendant  re-  prout  putct  per  Kecordum.  1  he  Defendant  rejoins^ 
3<jin»y*»«  the  ijjat  the  Sheriff,  who  returned  the  Writ,  was  re- 
mo^ved  from  hh  movcd  ffom  his  Office,  whereby  the  Return  was 
Office,  whereby  Void.  The  Plaintiff  demur?  generally,  and  ha4 
void  ;*towhich  Judgment;  for  per  Cur\  Cordd  by  his  Acceptance 
Plaintiff  demurs  of  the  Lauds  on  the  Liberate  was  concluded  tq 
ha«  Judgment,  ^ave  any  other  Execution  againft  the  Goods  of  the 

Decealed, 


Eajler^  a  WiUiam  &  Mary. 

Deceafed,  and  fo  the  Adihiniftratrix  is  not  charge-  styL«3. 
able  upon  this  Statute.  Fid.  Ftiz.  Execution  84.  Cro.  \^^'f^^^^^ 
J  a.  694.  and  1 5  /i,  7. 1 5, 1 6.  Delenham*%  Cafe;  and  694* 
this  very  Point  was  lately  refolved  in  this  Court  be-  \^\t^* 
tween  yohnfon  and  Tcung^  by  Reafon  of  the  Pre-  Nei.  Luuiai. 
fumption,  that  by  the  Acceptance  of  the  Lands  ^  ^^^ 
the  Statute  was  fatisfied  ;  and  as  to  the  Plea,  thai  93.'    °^^ 
the  Sheriff  was  removed  before  the  Return  made,  *  ^  ^^*- 
that  is  contrary  to  the  Record,  and  is  not  receiv-  zn^m  a6U^^* 
able;  wherefore  the  Plaintiff  had  Judgment.         ^jHS-c.^; 

c  5.     Tlie  Irifii  Adfl :  lo  Chau  i.  Sefl!.  3.  c.  7.     17  &  18  Cha.  a.  c.  11.  and  Britifti  Sut. 
Z  Geo.  I.  C.35. 


Hilary,  i  William  and  Mary,    In  J?.  /?. 

Knight  and  another.  Executors  of  Knight^  againft 
Cole  add  his  Wifp,  Executors  of  Lawford. 

England^  7  npHE  Lord  the  King  and  the  Lady  the  Writ  of  Sdn 

to  wit.    \     I      Queen  have  given  in  Charge  to  the  Shc-*^'*""' 
riffs  of  the  Cay  of  Brjfiol  their  Clofe  in  thefe  Words,  to 
vntj  fVilliam  and  Mary  by  the  Grace  of  God  of  England^ 
Scotland^  France  and  Ireland  King  and  Queen,  Defenders 
of  the  Faith,  l^c.  to  the  Sheriffs fof  the  City  of  •  Brifiel  *  P.  270. 
greeting.     Whereas  John  Knighty  Knight, « ff^liam  Eyrey 
£(quire,  and  John  Knlghty  Efquire,  lately  intbe  Court  of 
the  Lord  Charles  the  Second  late  King  of  Englattd^.  before 
the  late  King  himfelf,  by  Bill  without  the  Writ  of  the  faid 
late  King,  and  by  the  Judgment  of  the  faid  Court,  recovered 
zgSiin^John  Lawfordy  Efquire,  otherwire.cailed  Jbhn  Law^ 
fordy  of  the  Citv  of  Brytoly  Eiquire,  fix  thoufand  Pounds 
of  Debt,  and  alfo  fixteen  Pounds,  (thirteen  Shillings  and 
four  Pence  for  their  Damages,  which  thiy  fuftained  as  well 
by  the  Occafion  of  the  Detention  of  that.  Debt,  as  for  their 
Lxpences  and  Cofts  by  them  about  their  Suit  in  that  Behalf 
laid  out,  whereof  he  is  convided,  as  appears  to  us  of  Re- 
cord,    And  afterwards,  .to  wit,    upon  the .  firft  Day  of 
Marcby  in  the  36th  Year  of  the  Reign. of  the  faid  Lord 
Charles  the  Second  late  King  of  Englandy  Uc.  the  (aid 

John 


J^M^  2  William  ^  Matj. 

John  Knight^  Knighty  and  WtUiam  Ejrey  Efquiref  at  the 
City  of  Brtfiot  aforefaid,  in  the  County  of  the  faid  City, 
died,  and  the  (aid  J$hn  Knight^  Efquire,  furvived  tbemi 
^nd  afterwards,  to  wtt,  upon  the  ift  Day  of  Juw^  in  the 
36th  Year  of  the  Reign  •f  the  faid  Lord  Charles  the  Se- 
cond late  King  of  Engkndy.  Vc^  aforeVfud,  the  faid  Jphn 
Knigbty  Efquire,  at  the  City  of  3rift9i  made  his  laft  Will 
and  Teftanient  in  Writing,  and  by  the  faid  Will  confti- 
tinted  John  Kent^  Tbomqs  Knightj  Kfquire,  and  ff^iliam^ 
Doning.  Merchant,  Executors  thereof,  and  afw^rwards  there 
died,  [the  Debt  and  Damages  aforefaid,  upon  the  Judgnlent 
aforefaid,  or  any  Part  thereof,  then  and  there  not  bein^ 
iatisfied],  after  whoii^  Death  the  faid  J^bn  Ktnt^  Thoma^ 
JCnighty  and  IVilliam  Doning  took  upon  themfelves  the  Bur«* 
then  of  the  Execution  of  the  Teftament  aforefaid,  and  the 
fai^  Teftament  proved  in  ^he  due  Forni  of  Law.  And 
afterwards,  to  wit,  upon  the  firft  Day  ot  September^  in  the 
Year  of  our  Lord  1688,  the  feid  John  Kent  at  the  City  of 
Brijiol  aforefaid,  in  the  County  of  the  faid  City  died,  and 
the  faid  Thomas  Knight  and  fflliiam  Doning  furvived  him  ; 
s^d  afterwards,  to  wit,  upon  the  firft  Day  of  O^oher^  in 
the  Year  of  our  Lord  1688  aforefaidj  h^.  the  faid  yaim 
Lavoford  at  the  City  of  Brijiol  aforefaid,  in  the  County  of 
the  (aid  City,  made  his  Jaft  Will  and  Teftament  in  Writ- 
ing, and  by  bis  faid  Will  conftitiited  his  Daughter  Alarf 
then  and  as  yet  the  Wife  of  Thomas  Cole^  Efquire,  fofe 
Executrix  thereof,  and  afterwards  there  died,  [the  UfihC 
and  Damages  aforeiaid  of  any  Pait  thereof  fifot  being  fatif- 
iied  j  after  whofe  Death  the  faid  Mary  cook  upon  herfeif 
the  Burthen  of  the  Execution  of  the  Teftament  aforefidd^ 
P*  27 1*  ^ and  the ikid  Teftament  proved  in  the  due  Form  of  Law* 
And  now  on*  the  Behalf  of  the  faid  Thomas  Knight  and 
HaiKetmJhmng  in  out  Court  before  us,  we  havetmderftood 
that  although  the  Judgment  aforefaid  is  givtfn,  fittvel^ielefs 
Execution  of  the  Debt  and  Damages  aforefaid  as  yet  re- 
mains to  be  m^-,  whereupon  the  &id  Thomas  Knight  and 
fFilliam  Doning  have  befoughc  us  to  grant  t|icm  dieir  {iroper 
Remedy  in  this  Behalf  ^  and  we  being  willing  that  that 
which  is  juft  in  this  Behalf  ihould  be  done,  comfttand  you 
that  by  good  dnd  lawful  Men  of  your  Bailiwick^  you  make 
known  to  the  faid  Thomas  CoU  and  Mary^  that  they  be  be* 
fore  us  at  Wejhminjhr  oh  Saturday  next  after  the  0£lave  of 
St«  A£artirt^  to  (hew  if  they  have  or  know  any  Thii^  to 
(ay  for  themfelves ;  wherefore  the  (aid  Thomas  Kmgbt  and 
IriUiam  Doning  ought  not  to  have  fixecttUon  againft  the 

V   (aid 
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Cud  Thomas  Cok  and  Mary  if  the  Debt  and  Dannages  afore^ 
iaid^  of  the  Goods  and  Chattels  which  were  the  faid  John 
Z,atvf^d*s  at  the  Timd  of  his  Death,  in  their  Hands  to  be 
adalmiftered  according  to  the  Force,  Form  and  KfFe£l  of 
the  Recovery  aforefaid,  if  ic  (hall  feem  expedient  to  them, 
and  further  to  do  and  receive  what  our  Courc  before  us 
concerning  them  then  and  there  fliall  conftder  in  this  Behalf, 
and  have  there  then  the  Names  of  thofe  by  whom  you  (hall 
make  known  to  them,  together  with  this  Writ,  witnefs 
y^hn  Hc!*^  Knight,  at  W^minftery  the  6th  Day  of  No^ 
vembtr^  in  the  i  ft  Year  of  our  Reign. 

HenJy* 

At  which  Day  before  the  Lord  the  King  and  the  Lady  Return. 
the  Queen  at  JVeftmnfttr  came  the  faid  Thomas  Knight  and 
jyilUam  Dontng  in  their  proper  Perfons :  And  the  Shcrifis 
c^  the  City  of  Brijiol^  to  wit,  John  Bubb^  Efquire,  and 
y^bn  Bldckwell^  Ffquire,  upoi^  the  Writ  aforefaid  return 
i^at  they  the  faid  Sheriffs  by  Daniel  Jones  and  Richard  £d^ 
vjards  gpod  and  lawfu^Men  of  their  Bailiwick,  have  made 
known. to  the  faid  Thomas  Cole  and  Mary  his  Wife,  that 
they  ihould  be  before  the  Lord, the  King  and  the  Lady  the 
Queen  at  the  Day  and  Place  in  the  faid  Writ  contained, 
Vo  ihe^  in  the  Form  aforefaid,  t^c. 

:  And  the  fzud  Thomas  Cole  and  Mary  his  Wife  on  the  Plei. 
fourth  Dzy^f  Plea  being  folemnly  called  come  by  Andrew  A  Rclcafc  of  « 
Imnjs  their  Attorney,  and  (ay  that  the  faid  Thomas'' Knight^^^^\^'    . 

/.,-.,,.         »x'''.       t      ^  %  ^I'l'  .       queathcd  by  the 

and  frmtam  Donmg  ought  not  to  have  their  ii^xecution  will  of  7«i« 
aforefaid,  upon  the  Debt  and  Damages  aforefaid  thereupon  Lstiford,  ac- 
againft  them,  becaufe  they  fay  that  the  faid  fVilliam  Doning  companicd  with 
hefore  the  Day  of  the  iffuing  of  the  W  rit  of  Scire  '^facias,^^^^^^  ^*^^ 
to  wit,  upon  the' 29th  Day  of  May^  in  the  firft  Vear  of      •■•  *  ^T^* 
the  Reign  of  the  Lord  JViuiam  and  the  Lady  Mary  the  now 
King  and  Queen  of  England^  i^c^  at  the  City  of  Brijiol 
Sifore&id,  in  the  Countt  of  the  (kid  City,  by  his  certain 
Writing  of  Releafe,  feajed  with  the  Seal  of  the  faid  fVil^ 
JiamDoningy  which  they  the  faid  7homas  Cole  and  Mary  his 
Wife  bring  here  into  Court,  the  Date  of  which  is  tlie  faid 
Day  and  Year,  acknowledged  that  be  had  received  u[x>n 
the  Day  of  the  Releafe  aferefaid,  of  and  from  the  faid  Tho^ 
mas  QJo  and  Mary  his  Wife,  Executrix  of  the  laft  Will 
and  Teftament  of  John  Laufordy  Efquire,  deceafed,  the 
SuTO  of  five  Pounds  being  a  Legacy  given  to  the  faid  ff^il^ 
ham  Donikg  by  the  faid  John  Lawford  in  and  by  his  laft  « 

Will  and  Teflament,  an4  therefore  the  faid  Jf^illiam  Doning 

y  did 


I  ■  » 
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did  remife  and  releafe  tln^  faid  Thomas  Cole  and  Mary  his 
Wife  of  and  from  the  faid  Legacy*  and  of  and  from  all 
Adions,  Suits  and  Demands  whatfoever,  which  the  faid 
tyiUiam  Doning  had  had  or  then  had  againfl!  the  faid  Thomas 
Caii  and  Mary  his  Wife,  Executors  and  Adminiftrators,  or 
Executor  or  Adminiftrator  of  the  faid  John  Lawford  de- 
ceafed,  for  any  Matter  or  Caufe  whatfoever,  from  the  Be- 
ginning of  the  World  until  the  Day  of  the  Date  of  the 
iaid  ReleafC)  and  this  they  are  ready  to  verify;  wherefore 
tiiey  pray  Judgment,  and  that  the  faid  Thomas  K  light  and 
fViUiam  Doning  may  be  precluded  from  having  their  Exe- 
cution aforefaid  for  the  Debt  and  Damages  aforefaid  againft 
the  faid  Thomas  Cole  and  Mary  his  Wife. 

7.  PofweL 

Demurrer.  And  the  faid  Thomas  Knight  and  William  Doning  fay  that 

the  Plea  aforefaid  by  the  faid  Thomas  Cole  and  Mary  his 
AVife  above  pleaded,  and  the  Matter  therein  contained  are 
not  fufiic;ent  in  Law  to  preclude  the  laid  Thomas  Knight 
and  fVilliam  Doning  from  having  their  Execution  aforefaid 
againft  the  iaid  Thomas  Cole  and  Alary  his  Wife,  for  the 
Debt  and  Damages  aforefaid,  according  to  the  Force,  Form 
and  £fFe£t  of  the  Recovery  aforefaid ;  to  which  Plea  and 
the  Matter  therein  contained,  the  faid  Thomas  Knight  and 
IVilliam  Doning  have  no  Neceffity,  neither  are  they  bound 
by  the  Law  of  the  Land  in  any  Manner  to  anfwer,  and  this 
the  faid  Thomas  Knight  and  William  Doning  are  ready  to 
verify;  wherefore  for  Want  of  a  fufficient  Plea  in  this  Be- 
•  P.  273.  hzMi^^^tii^*  Thomas  Knight  ^nA  William  Doning  ^Tzy]M<Ag^ 
ment  and  the  Debt  aforefaid,  together  with  their  Damages, 
by  Occafion  of  the  Detention  of  that  Pebt>  ^o  be  adjudged 
to  them,  Wf. 

Henry  Trinder^    ^ 

* 

Joinder.  And"  the  faid  Thomas  Cole  and  Mary  his  Wife  fay  that  the 

faid  Plea  by  them  the  faid  Thomas  Cole  and  Miary  in  the 
Manner  and  Form  aforefaid  pleaded,  and  the  Matter  therein 
contained,  are  good  and  fufficient  in  Law  to  preclude  Attn 
the  faid  Thomas  Knight  and  William  Doning  from  having 
their  Execution  aforefaid  againil  them  the  faid  Thomas  Cole 
and  Mary  his  Wife  for  the  Debt  and  Damages  aforefaid, . 
whf  ch  Plea  and  the  Matter  therein  contained  the  faid  Thomas 
Cole  and  Mary  are  ready  to  verify  and  prove,  as  the  Court, 
l^e.  And  becaufe  the  faid  Thomas  Knight  and  William 
Doning  to  the  faid  Plea  do  not  anfwer,  nor  the  (ame  in  any 

Manner 
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Manner  hitherto  do  deny,  the  faid  T'homas  Ckle  and  A^nj 
pray  Judgment  of  the  Writ  aJForefaid,  and  that  the  (aid 
Writ  may  be  quafbed,  (Jc.     But  becaufe)  i^c. 


In  B.  R. 

r 

j^nigbt  and  another,  Executors  of  Knigbu  againft 
Cole  ^pd  hie  Wife  Executors  of  Lawford. 

* 

S.  C.  Carthew  119. 

THE  Plaintiffs,  Exejcutors  of  Knight^  bring  a  General  Wordt 
Scire  facias  againft  the  Defendants,  Execu-  ^liSJu^ 
tors  of  Lawford^  upon  a  Judgqient  of  6000/.  ob-  particular 
tained  by  Knight  the  Teftator  againft  Lawford  the  f  J^**'  ,^^ 
Teftator,     The  Defendants  plead  in  Bar  a  Releafe  %7,s.  ' 
by  Doningj  one  of  the  Plaintiffs,  to  Cole^  one  of  *^-*F°'*'4* 
the  Defendants,  which  is  entered  in  hac  verba^  /ashowcr,^'^ 
acknowledge  to  have  received  of  T«  Cole  the  Sum  ofv^  3«- 
Five  Pounds  given  me  for  a  Legacy  by  Lawford,  \  sid.  I4U 
^  and  releafe  to  Urn  all  A6lions^  Suits  and  Demands  Carth.ii9, 
wbatfoever^   which  I  againfi  bim^    as  Executor  of  ^^*  ^74* 
Lawford,  bave^  or  may  or  can  have  for  any  Matter 
whatfoever.     The  Plaintiff  demurs  ;  and  now  it 
was  argued  for  the  Defendant,  i.  That  a  Releafe 
by  an  Executor  of  all  Demands  will  releafe  De- 
mands which  he  has  as  Executor,  as  well  as  thofe 
he  has  in  his  own  Right,  2  Roll.  Abr.^og.  a.  Sett. 
I.  ibid.  404.  //'/.  p^  Seil,  f.     And  if  an  Executor  cro.  Eiie.  6. 
grants  omnia  hondfua^  it  paflfes  Goods  he  has  as  *  ^  ^"y- 
Executor,  Cro*  E/iz.  164.  Gillam's  Czk^  Cro.  Ja.  aBiacRcp. 
318.  Arnold  verfus  Bidgood^  Cro>  Eliz.  ysg-     And  8°l|- 
it  is  a  Rule  in  Altbam'z  Cafe,  t  Co*  Rep.  15;.  b.  m  vinerAb!' 
when  the  Words  arc  particular  in  the  Commence-  273-. 
ment,  and  general  Words  follow,  the  Operation  34a/"' 
of  the  Deed  fhall  be  upon  the  general  Words;  co.Lit.a91. b. 
otherwife,  if  the  Words  are  general  in  the  Com-  °°'*  ^ 

mencement. 
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toencemebt,  and  particular  in  the  Conclufion; 
and  in  this  Cafe  the  general  Words  are  in  the  G>ii- 
ctufion.  But  for  the  Plaintiff  it  was  argued,  that 
by  the  Rdeafe  itfelf  it  appears  that  it  was  made 
for  a  particular  Purpofe,  m%.  for  difcharging  the 
Legacy  of  5/.  and  this  particular  Purpofe  fhall 
reftrain  the  Generality  of  the  Words;  and  it  can- 
not be  imagined  that  any  one  upon  the  Payment 
of  a  Legacy  of  5/.  would  difcharge  a  Debt  of 
6ooo/.  due  by  a  Judgment,  and  cited  l^yfr  240.  a. 
^55.  a.  Hob.  275.  £k//.  15.  wheteto  Uolben  and 
Eyr-e  inclined  upon  the  firft  Argument;  and  Eyre 
cited  1  RoL  Abr.  4^9.  liu  jf.  Sed.  3.  But  HoJi 
faid.  That  that  was  only  a  Quotation  by  Tanfitld^ 
and  the  Cafe  is  not  to  be  found  in  any  Book,  but 
inclined,  the  Words  all  Demojuls  (hould  be  ul> 
tended  all  that  he  could  have  in  his  own  Right, 
as  if  he  had  faid,  all  his  Adions  and  Demands^ 
and  he  faid,  that  an  Executor  by  a  Grant  of  aU 
his  Goods  did  not  pafs  Goods  which  he  had  as 
Executor,  Cra.  Eliz.  6.  but  he  (aid  it  was  a  Cafe 
of  general  Concernment,  and  therefore  it  was  ad- 
)ourned  to  be  further  argued.  But  afterwatd,  as 
I  beard,  Judgmjsnt  was  given  for  the  Plaintiff,  and 
that  the  general  Words  of  the  Releafe  0>ould  be 
reftrained  by  the  particular  Occafioa,  and  (hould 
only  releafe  the  Legacy  of  5/*  Levinz  for  the 
Defendant,  Shower  for  the  Plaintiff. 

Marriage  will  not  rtUaft  a  JSntd  if  tie  PatHet  ittUndei  thai  UJbotiU  mtf 
—5  Term  JRip.  sSit 
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Mordant  Adminiftrator  of  Lady  TboroJd  againft 

Tborold  Bart- 

S.  C.  I  Salk.  253.     I  Shower  97.    3  Mod.  281. 

A    SCIRE  Fac.  on  a  Judgment  in  Dower  ^'\Sa,Wae\» 
tained  by  the  Lady  Tborold  againft  the  De-  ^J^i^^ 
fendant  to  have  the  Value  of  the  Damages,  mefneiaa  writ4if 
Profits,  Cofts  and  Wafto,  from  the  Time  of  thejg^^^ 
Huiband's  Death,  which  in  Value  amounted  to  Denumdaot, 
670/.  which  Judgment  was  removed  by  Writ  of  ^^  ^t^ 
Error  out  of  C.  H*  into  B.  R^  and  there  affirmed,  fin^^dgam^ 
after  which  the  Lady  died,   and  Adminifl:ration<io*kn^>«- 
was  committed  to  the  Plaintiff,  who  brought  this  ^y-,^  Ak 
Writ  againft  the  Defendant^  to  fbew  Caufe  where- »8S,  295. 
fore  the  Plaintiff  fhould  not  recover  the  Damages,  ]^^^"^ ^^ 
^c.  and  the  Cofts  in  the  Writ  of  Error.     The  1 1  vincr  Ab. 
Defendant  pleads,  that  no  Damages,  C^c*  were'^** 
adjudged  to  the  Lady  in  her  Life-Time  for  the 
Damages,  mefne  Profits,  &r.  nor  for  the  Cofts  in 
the  Writ  of  Error.     And  now  it  was  argued  for  the 
Plaintiff,  that  although  the  Damages,  Cofts,  &r. 
were  not  affeffed  in  the  Lady's  Life-Time,  by 
Reafon  of  the  Defendant's  Delay,  &fr.  yet  they 
were  due  and  vefted  in  her  (viz*  the  Right  to 
tave  them)  by  the  Judgment,  and  therefore  they    , 
Aall  go  to  the  Admmiftrator,  who  fhall  have  them 
taxed  upon  this  Writ ;  and  the  rather  in  this  Cafe 
fiacc  by  the  Statute  16  £5?  17  Can  2.  Cap.  2.  Seci.  i«fl>s  17  &  rt 
3.   No  yudgment  offer  f^erdid  in  Dower  Jbalt  be^^'^'"'  '*' 
Jiayed  till  Bail  found  to  anfwer  ttTe  Cofts  and  Da^ 
mages,    "Whereto  it  was  anfwered,  that  the  Sta- 
tute does  not  concern  tAis  Cafe,  for  it  appears  ^ 

not, 
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not,  that  the  Judgment  in  Dower  vas  upon  2( 
Verdid)  nor  is  the  Bail  fued  in  this  Cafe ;  and  if 
the  Judgment  had  been  upon  Verdidl,  it  (hould  ^ 
not  extend  to  this  Cafe ;  for  the  Statute  was  made. 
only  to  fecure  the  Cods  for  Delay  in  the  Writ  of 
Error  in  fuch  Manner  s^s  they  were  before  fecured 

irxih:  xocha.  by  the  Statute  3  J^r.'i.  c.  8.  in  perfonal  Adions. 

I.  $  3.  c.  8.     J5^^  there  Damages  are  given  in  Satisfadion  of  an 

McUdamages-ij^j^j^^  which  18  in  Nature  of  aTrefpafs,  and  die 
with  the  Perfon,  where  the  Perfon  dies  before  the 
Judijment  perfedled.  And  to  this  Opinion  the 
Court  inclineil :  And  Dolben  remembered  the  Cafe 

11^.38,39.  of  Jleworth  and  Roberts  in  this  Court,  Alicb.  13 
Car.  2.  where'  after  Judgment  in  Dower  and  a 
Writ  of  Seifm  executed  the  Tenant  died,  and  the 
Demandant  brought  a  Sa'refac.  againft  t^e  Heir 
and  Tertenant  to  have  the  Damages  enquired  of: 
And  it  was  adjudged  it  did  not  lie.  But  this  be* 
ing  a  new  Cafe,  the  Court  would  advife.  Pember* 
ton  for  the  Plaintiff,  Levins  for  the  Defendant. 

See  tb'u  Cafe  I  &alh.  %$%•  hftUr  rep^rUd^ 


•  P.  276*  *  Clerk  againft  Tucket  and  Stapledon. 

Hilary,  1  William  and  Mary.     In  C  B. 

DecUntlon  in    Gty  of  Exeter^  7  *^OHN  Tucket^  of  the  City  of  Exeter^ 

Trefpaftviet  io  wit.        \  J  in  the  County  of  the  faid  City,  Ho- 

armiiA  jj^^^  ^^^  IViUiam  StttpUdm^  late  of  the  City  of  Exeter^  \Vk 

the  County  of  the  faid  Cityi  Woolcomber,  were  attached 

to  anfwer  Thomas  Clarke  of  a  Plea  wherefore  with  Force 

and  Arms  the  Houfe  of  the  faid  Thomas^  at  the  City  of 

Exeter^  in  the  County  of  the  faid  City  they  broke,  and  the 

Goods  and  Chattels  of  the  faid  Thomas^  to  the  V  alue  of  20 

Shillings  there  lately  found  took  and  carried  away,  and 

other  Wrongs  to  him  did,  to  the  great  Damage  of  the  (aid 

Thomas^  and  againft  the  Peace  of  the  Lord  and  Lady  the 

'     now  King  and  Queen  of  England^  t^c.    Whereupon  the 

**  iaid 
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Cud  Th$mas  by  John  Northmon  his  Attorney  complains  that 
the  faid  John  Tuciet  and  William  StapUdofty  on  the  22d  Day 
of  0&9biry  in  the  iirft  Year  of  the  Reign  of  the  Lord  and 
L#ady  the  now  King  and  Queen  of  Englandy  i^c.  with  Force 
and  Arms,  C^r.  the  Houfe  of  the  faid  Thomas^  to  wit,  his 
Manfion  Houfe  at  the  City  of  Exetery  in  the  County  of 
the  (aid  City  broke,  and  the  Goods  and  Chattels,  to  wir, 
fourteen  Pewter  Plates  of  the  faid  Thomas  to  the  Value, 
&r«  there  lately  found  took  and  carried  away,  and  other 
Wrongs,  l^c.  to  the  great  Damage,  £5V.  whereupon  he 
faith  that  he  is  prejudiced,  and  hath  fuflained  Damage  to 
the  Value  of  forty  Pounds^  and  therefore  he  produces  his 
Suit,  ^c. 

And  the  faid  John  and  tFilUam  by  Thomas  Ford  their  Pica. 
Attorney  come  and  defend  the  Force  and  Injury  when,  ^c.  ^*  ^^  coming 
and  as  to  the  coming*  with  Force  and  Arms,  or  whatever  ]J[*,^^*^/  *"^ 
that  is  againft  the  Peace  of  the  faid  Lord  the  now  King  NoTGuikj. 
and  the  &id  Lady  the  now  Queen,  they  fay  that  they  are 
not  guilty  thereof,  and  of  this  they  put  thcmfelves  upon  liTuc. 
the  Country;  and  the  faid  Thomas  dotli  the  like.     And  as  And  as  to  the 
to  the  Refidue  of  the  Trcfpafs  aforefaid  above  fuppofed  to  J;^^^"^*['** 
have  been  committed,  the  faid  John  and  miliam  fay  that  J^^^hc  C^. 
the  (aid  Thomas  ought  not  to  have  or  maintain  his  A3ion  ter  of  Ednoard 
aforefaid  thereupon  againft  them,  becaufe  they  fay  that  long  the  4th  granted 
before  the  faid  Time  in  which,  k^c.  Edward  the  Fourth  tothcTaylora 
late  King  of  England  by  his  Letters  Patent,  fealed  with  Byf-I^w  JIkJct 
his  Great  Seal  of  England^  which  they  the  faid  John  and  that  Charter,  a 
iVilUam  *  produce  here  in  Court,  the  Date  of  which  is  at  Forfeiture  under 
JViftmnfter^  upon  the  16th  Day  of  November^  in  the  fixth  '^j^^r^^T'  , 
Year  of  his  Reign,  of  his  efpecial  Grace  and  with  a  View  ^^ G^.fi 
to  Charity,  and  for  the  efpecial  Devotion  which. he  had  and  tlie  Forfeiture. 
bore  in  his  Mind  to  the  moft  holy  Prophet  John  the  Baptift^   *  p.  277. 
«  granted  for  himfcif,  his  Heirs  and  Succeflbrs,  to  his  beloved 
Liege  Men  of  the  Myftery  of  Taylors  within  the  City  of 
Exeter^  that  they  in  the  faid  City  one  Guild  or  Company 
in  Honour  of  the  (aid  St.  John  the  Baptiji  of  the  Men  of  ' 
the  faid  Myftery  and  others  might  unite,  found,  create, 
ered  'And  eftablifli,  and  the  faid  GuilJ  or  Company  fo 
united,  founded,  created,  erefted-  and  cflabliflied,    might 
have,  hold  and  enjoy  the  fame  to  them  and  their  Succeflbrs, 
to  endure  to  future  Times  for  ever;  and  that  they  might 
encreafe  and  augment  the  faid  Guild  or  Company,  as  often 
as  and  whenever  it  fhould  feem  to  them  to  be  neceflary  and 
convenient.     And  that  the  Men  of  the  faid  Guild  or  Com- 
pany for  the  Honour  of  St.  John' the  Baptiji  in  every  Year 
might  have,  hold  anJ  exercife  the  faid  Guild  or  Company 

of 
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f>f  Tajli^rs,  and  of  the  ot)icr  Peribns  whom  tbcjrftoot^ 
will  to  receive  into  the  Company  aforefaid  \  and  migbt^e^ 
have  and  make  one  Mafter  and  four  Wardens  of  theitifijvips 
as  often  as  it  ihould  (eem  good  to  them>  or  as  there  flumld 
be  Occa&on>  for  the  Government,  Wardship  and  Rule  of 
the  faid  Company  for  every  as  it  ihould  feem  good  to 
them*    And  that  the  laid  Mafter  and  Wardens  in  evcrf 
Year  might   appoint   one  Livery  for  the  Cloathing  (^ 
the  Brothers  and  Sifters  of  the  faid  Company.     And 
that  the  x£ud  Mafters  and  Wardens  might  make  their 
Meetings  and  Aftemblies  in  the  Places  of  the  faid  City 
convenient  to  theiS)  and  there  might  hold  and  keep  in  a 
laudable  Manner  their  Feaft  of  Meat  and  Drink  at  the  (aid 
Feaft  of  St.  John  the  Baptifty  and  there  might  make  OiderS 
between  themfclves,  as  it  ihould  feem  to  them  to  be  mere 
neceftary  and  convenient,  f6r  the  better  Government  of  the 
Company  aforefaid  for  ever.     And  further  the  (aid  late  King 
of  his  further  Grace  did  vriU  and  grant  for  him  and  bis 
Heirs,  that  the  faid  Mafter  and  Wardens  and  their  Succef- 
fors  ihould  he  perpetual,  and  that  the  (aid  Company  ihouU 
be  in  itfclf  an  entire  and  corporate  Company,  and  that  the 
faid  Company  of  Taylors  of  St.  John  tbt  Baptift  in  t^e 
City  of  ExiUr^  and  the  (aid  Mailer  and  Wardens  of  tbe 
Company  of  Taylors  of  St.  John  the  Baptift  in  tbe  City  of 
TlieWar<istn    Exeter  thereafter  ihould  be  named  and  called  tbe  Mafter^ 
haiuh  are  sot  Wardeni  and  Company  of  Taylors  of  St.  John  the  Baptf/i  in 
Sit  fo^*^-  /A/  Gty  of  Exeter.,    ♦  And  the  (aid  Mafters  and  Warded 
wg.-'^mte.    and  their  Succeflbrs  and  alfo  the  Company  aforeiaid  did  in* 
«  P.  278.   corporate  to  endure  for  ever;  and  them  did  make  as  one 
Body,  and  them  did  declare,  accept  and  approve  to  be  one 
Body,  and  alfo  chat  they  ihould  be  held  to  be  one  Sodji 
and  that  they  ihould  have  a  common  Seal,  and  alfo  by  the 
Name  of  the  Mafter,  Wardens  and  Company  of  Taylors, 
.  of  Exeter  for  ever  might  plead  and  be  impleaded,  as  by  the 
faid  Letters  Patent  among  other  Things  more  fixlly  is  ma- 
nifeft  and  appeareth.     And  the  (aid  John  and  JViliam  fur« 
theriay  that  the  faid  Mafter  and  Wardens  of  the  Company 
of  Taylors  of  Exeter  afterwards  and  before  the  faid  Time 
in  which,  ^c.  to  wit,  at  a  certain  AfTembiy  of  the  (aid 
Mafter  and  Wardens  of  the  Company  of  Taylors  of  Exeter 
aforefaid, -held  at  the  faid  City  of  Exeter^  the  26th  Day  of 
Marchy  in  the  2r ft  Year  of  the  Reign  of  the  Lord  CbeHet , 
the  Second  late  King  of  £«f/{?«/^,  ^c.  among  oiher  Things 
for  the  good  aOd' wholefome  Government,  Quiet  and  Pro* 
fperity  o^  the  Company  aforefaid,  did  ordain  and  eftabli(b) 

that  if  any  Perfon  who  fliould  be  Mafter  or  Chief  Warden 
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dr  the  Cor^ofAtkiii  afbreEud)  at  wbsj-  MhoAAj  of  nie 
CoaipMiy»  ihoiild  rerile,  abdet  or  ufe  any  fcorrilout  or 
opprobrious  Difcourfe  towards  the  Mafler  or  anv  of  bis 
Btctbren  of  the  faid  Company,  the  fiud  Difeoorte  bifing 
duly  proved)  (bould  forfeit  and  lofe  fix  Shillings  and  eight 
Pence^  and  that  all  and  every^  other  Perion  and  Perfons  of 
the  faid  Company  who  fliouU  reVilc^  abufe^  or  iife  any 
Ibtrrilous,.  opprobrtoys^  or  unhiandfome  Difcourfe  towatcJs 
the  &id  Adafter,  Warden^)  or  any  of  the  Council  of  tba^ 
(aid  Company,  he  fli^ld  forfeit  and  lofe  three  Shillings  and 
four  Pence,  and  that  the  Fine  or  Fines  aforelaid  ihould  be 
levied  and  recovered  by  Diftrefs,  by  Warrant  under  the 
ooinaM>n  Seal  of  the  Corporation  aforefrid,  and  by  the  Sale 
of  the  Goods  diftrained,  firft  giving  to  the  Perfon  or  Per- 
fons fo  otfeoding  Notice-  of  ftfch  Fine  or  Fines  for  Ae" 
Space  4>f  four  Days  before  the  levying  thereof)  by  a  De« 
temd  thereof  by  a  Warden  of  the  Compsmy  afareiaid)  or 
by  the  Beadle  of  the  Company  afereiaid.  Which  Ordi- 
nances and  Rtiles  among  other  Things  afterwards,  to  wit, 
apoa  the  Cud  abth-Day  of  Marcbj  in  the  2ift  Year  afore* 
find,  at  the  City  of  Exettr  aforefaid,  in  the  County  of  the 
'  i  Cttyi  by  John  Fa^hany  Knieht,  then  Chief  Juftice 

of  the  Bench,  and  J.»bnArckmr^  Kn^t^  then  one  of  the*  ^  P.  279. 
JuAices  of  the  Bench  afovefaad,  Jaftices  of  the  faid  Lord  The  Bye-Law 
the  Ktngf-  a^ned  to  uke  Afixcs  in  the  County  of  the  confirmed  \>j 
Qty  of  Exeier  aforefiud,  were  examined  and  approved  ^J«^"*«^ 
according  to  the  Form  of  the  Statute  in  ibch  Cafe  lately     *^' 
made  and  p/ovided.    And  the  faid  %A«  and  If^iUiam  (aeAsr  f^'*^  BngUji 
in  Faa  fay  that  thefiud  Thmm  Ciark^  upon  Ae  faid  ^^^^'lli^;^i 
Day  of  Q£i6ber  aom  laft  paft^  and:  for  die  Space.  0f  <fives8  ij^.  3.  j^^'. 
Yeats  then  laft  paft>  and  always  afterwards  hitherto  was  and 
as  yet  is  a  Member,  Freemao  and  oiie  of  the  faid  Com« 
pany,  to  wit,  at  the  City  of  Exittr  afofefind :  aitd  that 
after  the  making  of  the  Ordinaoee  aforefiiid,  and  Notice 
diereof  by  liie  iaid  liomoi  then  and  there  had,  and  before 
the  faid  Time  in  which^  tia^  to  wit,  upon  the  5th  Day  of 
Julf  now  laft  paft,  at  the  City  of  Exittr  aforefaid^  i(i  the 
County  of  the  &id  City^  at  a  certain  Aflembly  of  the  fiud 
Mayor  alnd  Wardens  of  the  Company  of  Taylors  of  Enster 
aforefiud,  and  of  the  Company  aforelaid,  at  the  common 
Hail  of  the  &id  Company  then  and  there  bad  and  held,  and 
die  laid  TbmMS  then  being  a  Member,  Freeoian  and  one 
of  die  &td  Coanpany^  came  to  the  (aid  ooiDmon  Hall  of  the 
istd  Company  within  the  laid  City,  and  then  and  there  with 
very  many  fcoffing,  ojMKobrious  and  fourrilous  Difcouries 
Part  111.  Y  and 
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«^Cfannoufs'4idnreTile'aiid  abufe  theMaAa*  and  WasdcnS 
cfF  the  CompxiT]^  aforefatd  then  and  there  being  afiemUed, 
andopenlyy  publstlv  and  concemptuoafly  then  and  there  in 
the  Pf^ence  and  {rearing  of  very  many  Perfons  then  and 
'  there  prcfent  and.  hearings  concerning  the  faid  Mafter  and 
Wardens  of  the  (aid  Company  then  and  there  aflemUed, 
did  iay  and  with  a  loud  Voice-  did  aflert  thefe  Words  fbl- 
lowingy  to  wit :  The  Mafters  [meaning  the  £ud  Mafter  and 
Wardens]  art  all  a  Companf  of  Pickpocket  Ropus^^ei  them 
kifs  mfjrfe^  I  [meaning  the  (aid  Thomas^  care  not  for  anj 
of  them,     Jnd  if  any  cf  the  Mafters^and  IVardens  [meaning 
the  faid  Mafter  and  Wardens]  dare  to  come  to  wj  Hvufe 
[meaning  the  Houfe  of  the  faid  Tiomas]  I  will  knock  out 
their  Brains^  to  the  great  Difturbance  of  the  iaid  Mafter 
Mi  Wardens,  and  of  all  others  then  and  there  being  aflem-r 
bled,  and  in  Vi<dation  of  the  Ordinance  aforefaid;  where* 
upon  the  faid  Thomas  for  his  faid  OfFenct  in  the  Pr^mifies 
forfeited  and  loft  three  Shillings  and  four  Pence,  according 
to  the  Form  anfl  Effed  of  the  Ordinance  aforeiaid,  whereof 
*  P.  280.  the  faid  Thomas  then  and  there  had  Notice,  *  and  then  and 
there  was  requefted  by  the  faid  John  Tucket y  then  one  of 
the  Wardens  of  the. Company  aforeiaid,  to  pay  tiie  fitid 
three  Shillings  and  four  Pence,  which  to  do  the  frtd  Thomas 
then  and  there,  and  for  the  Space  of  fix  Days  ftom  chat 
'     Time  next  eniuing  did  refufe  and  nesled}  and  thereupon 
the  fiiid  Mafter  and  Wardens  of  the  Company  of  Taylors 
of  Exeter  aforcfiud  afterwards  and  before  the  (aid  Time  in 
whtob,  idlc^  to  wtt^  upon  the  6th  Day  of  Auguft  now  laft 
paft,  at  the  City  of  jExr/rr  aforefaidy  by  dieir  certain  War- 
rant in  writingy  fealed  adder  their  common  Seal,  and  to  the 
laid  John  then  Warden^  and  to  the  faid  WiUtam  Stapkdon 
shen  Beadle  of  the  <aid  Company  direded,  did  command 
the  faid  Warden  and  Beadit  to  Uv^  the  faid  three  Shillings 
and  four  Pence  of  the  Goods  and  Chattels  of  the  fiiid  Tbk-^ 
mas  I  whereby. the  faid  J^hn  and  ffllliam  at  the  faid  Time 
in  iriiich,  iic  into  the  (aid  Houfe  of  the  faid  Thomas  in 
the  Declaration  aforefatd  mentioned,  through  the  Door  of 
the  faid  Houfe  then  and  there  being  open,  did  enter,  and 
<  then  and  there  the  Goods  and  Chattels,  aforefaid  toolc  in 

Name  of  a  Diftrefs,  for  the  faid  three  Shillings  and  four 
Pence  fo  as  aforefaid  fotfeiteu,  and  then  being  in  Arrur 
and  unpaid,  as  it  was  well  and  lawful  for  them  to  do; 
which  k  the  (aid  7>efpa&  as  to  the  entering  of  the  Hotife 
aforeiaiJ,  tmi  the  taking,  and'  carrying  away  of  the  jGoods 
and  Chattels  aforefaid,  whereof  the  faid  Thcmai  above  now 

..  complains 
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.  ins>  and  tUs  the/  are  ready  to  verify ;  wherefore  they 
{tray  Judgment  if  the  faid  Timias  ought  to  have  bis  ASion 
aibrelaid  thereupon  againft  them,  &c. 

^  Aad  the  faid  Thomas  Clark  faicK  that  the  (aid  Plea  of  the  Demurrer. 
faid  y^bti  Tutkii  and  fTilIiam  Stapkdon^  as  to  the  Refidue 
of  the  Trefpaft  aforcfatd  above  in  Bar  pleaded,  and  the 
Mattel-  therein  cohtained,*  afre  not  fi/flident  in  Lavr  to'pre- 
cittdc  him  the  £iid  Thim^x  Clark  from  having  his  Aiftion 
aiforefiud  againft  the  iaid  J^n  Ttuket  and  IFllliam  Stdpledon ; 
4nd  that  be  to  the  faid  Plea  in  the  Manner  and  Form  afore*' 
faid  pleaded  hath  no  Kece/Sty,  neither  is  he  bound  by  the 
L'av^  of  the  Land  to  anfwtfr,  and  this  he  is  ready  to  verify  j 
wherefore  for  Want  of  a  fufficient  Anfwer  in  this  Behaff 
the  fatd  Thomas  Clark  prays  Judgment,  and  his  Damaged 
JbyOccafion  of  the  Trefpafs  aforeiaid  to  be  adjudged  to 
him,  &c: 

And  the  faid  Jebn  Tuck  ft  and  William  Stapledon^  becaufe  Joinder; 
tba;t  they  above  have  aliedged  fufficient  Matter  in  Law  to 
^>reciude  the  faid  Thmhas  Qark  frotn  Having  his  A£tioa 
afore(aid  agarnft  them>  which  they  arc  ready  to  verify ; 
which  Matter  <he  &id  Thomas  Clark  doth  not  deny,  nor  t6 
the  fame  in  any  wife  anfwer,  butakogether  doth  refofe  to  - 
fldrnit  the  Verification  thereof,  pray  Judgment,  and  that  tho 
laid  Thomas  (3ark  may  be  precludod  from  having  his  Adiiofl 
arfbrefaid,'  iJc.    And  becaufe  the  Juftices,'  &^.  ddmlDvance. 


*  Clerk  againft  Tucket  and  Sinpledon:  ♦  P.  28  k 
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ct^RESPASS  for  entering  hrs  Hobfe  and  taking  Bye*L«w  to 
^    tcfrPewter.Plates,  Vahie  20J.    The  Defendant  ^^,f^",^^^^^ 

E leads  an  Incorporation  of  the  Taylors  of  Exeter  of  Goods,  ill. 
y  Patent,  6  £.4.  with  Po^er  to  make  By-Laws,  ^^^[^^^^^ 
^nd  a  By-Law  made  by  them,  that  if  any  Mem- 483.  ' 
bcr  fpoke  any  fcurrilous  or  difgraceful  Language  S^  ^'**/^ 
to  another  Member  of  the  Company  at  any  Meet«D.2.  £.2. 
ing  or  Aflembly  of  the  faid  Community,  he  fliould 
forfeit  3/.  4</.  to  be  levied  by  Diftrefs  and  Sale  of 

Y  2  his 
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\jS%  Goods^  anct  tbat  the  Plaintiff'  at  an  Atfeivblf 
of  the  feid  Gompany  feid,  The  Mafiers  of  theCom* 
pany  are  a  Company  of  Pickpocket  Rogues^  let  them 
kifs  my  ArfCy  I  care  not  for  any  of  them  i  and  if  an9 
of  them  dare  come  to  my  Boufe^  ril  knock  oat  ibeir 
Brains^  Whereby  be  forfeited  3^.  4^.  aad  ftx 
Ndt^paymest  thereof  opcm  Deraaad  the  Defend 
dam«  as  Beadle  of  the  Company,  by  t^etr  Warw 
tant  under  the  Common  Seal  for  letying  tiie  3^. 
4eA  by  Diftreft  and  Sale  of  Goods,  eatered  into 
the  Houfe  and  took  the  Plates  in  Name  of  a  DiC- 
trefs,  qum  eft  eadem^  ^c.  Upon  which  tbe  Flaia» 
tiff  demurs  goaeraHy  i  and  now  it  was  argued^ 
that  the  Diftrefs  of  ten  feveral  Plates  of  the  Vatve 
of  zos.  for  3J.  4^.  without  Proteftation  as  to  the 
Value  (of  each)  is  not  good^  42  £1  3*  26.  a.  Brom 
Difireft  41  and  88.  2..  It  1&  not  laid  that  they  fold 
them,  or  what  became^  of  them;  or  if  tfaey  fold 
theiRi  what  is  become  of  the  Ot^erplus.  5.  Tbia 
By-Law  to  levy  by  Diftrefs  and  Sale  of  Goods  is 
iUegal,  thoi^h  to  |evy  by  Diftrefs  is  good  by 
Clark^s  Cafe,  5  Co.  64.  a.  but  by  Diftrefs  and  Sak 
is  not  good,  Co.  Lit.  145.  b.  A  Leafe  with  Power 
to  diftrain  and  retaiir  againft  Gages  and  Pledges  is 
p.  a8a.  iiL  xh^  Cojjtft  •  did  not  fpeak  much  to  any  of 
the  Exceptions,  except  the  third  ;  and  as  to  that 
they  ail  held  the  By-Law.  void  in  totOy  viz.  as  to 
the  levying  by  Diftrefs  and  Safe^  and  thereupon 
principally  they  gave  Judgment  for  the  Plaintiff 
oa  the  Argument  of  Levinz  fox  tbe  PlainfiiE,  aid 
fremain^  now  made  King's  Serjeanir  for  tto  De- 
fendant. 


Trinity 
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SECOND  YEAR  OP  THE  REIGN 

OF 

WILLIAM  AND  MARY. 


In  the  Commoa  Pleg.$* 


Snode  againft  Ward.  i 

I 

k  ■ 
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ASSUMPSIT  u|x)n  a  Proioife  i  Jm.  xW.^M.  statute  of  timi. 
^  The  Defendtnt  pkadi  Non  Affumf/U  within  fix  ^^r.^^^ 
Tears  before  fuing'  the  Original  Writ ;  on>  which  M^oner  fmce 
the  Plaintiff  demurs :  And  now  it  was  ari^Qtd  for  «^«  R;^o^«*i^- 

■^•*^  ___    ,,-•,  !••*%•  i«  »•"  •      M  before. 

tbeFbintiff,  that  tbtsPJea,  although  it  was  theiiVinerAb. 
urual  Way  of  Pleading  before  the  Stat-  iW.isfM.  [y'^^^^^  ,g 
whereby  it  is  eoaded,  that  from  the  loth  4)f  De- 1,  p?^"  '  ^' 
cumber  (whtcb.  was  the  Day  that  King  James  de- 
parted^  till  the  12th  dF  Marcb^  168S,  when  tiie 
now  King  afliMned  the  Government)  Jbali  noi  be 
accounted  any  Part  cf  the  Time  within  which  any 
Perfen  by  Firtue  $f  tie  Statute  of  Limitations  might  • 
irffig  Ms  ARion^  but  that  bejhall  have  fo  much  Jl^ 
Jatvance  of  Time  as  fnm  the  loth  of  December  to 
fjt^  \^b  (f  March  /or  bringing  his  Adicn.     Which 

Time 
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Time  contaimng  92  Days,  therefore  the  Plea  How 
ought  to  have  been  pleaded  N on  AJfumpfit  infra  &k 
Years  and  92  Days.  And  fo  it  had  be^p  (^ifually) 
pleaded  finpeihe  Statute. '  But  ili^  whole  Court 
held  (he  Plea  to  be  good,  and  they  would  not  alter 
the  former  Wsiy  of  Pleadiag :  But  if  the  Cafe  bad 
been  fo,  that  though  be  had  not  promifed  within 
fix  Year$  bpt  had  prosiifed  within  fix  Years  and 
92  Days,  that  ihould  have  co,me  in  by  the  Kepi|« 
cation. 


»'  ^ 


*  P.  384.  «  Tbotnp/on  againft  Leach^ 

S.  C.  2  Ventris  108.     3  Mod.  29$.    a  Shower 

f 

A  sommier  jpyECTMENT  vJ>o^  thfj  J>t^k  of  CborUt 
•^^iltcW^^eS  Leaci,.  zjfd  on  ^^  guUiy  and  a  Special  Ver- 
Agrtcmcnt  dift,  the  Cafe  was  thus:  Nichiolas  Leacb  being 
f/u&'/5S'  Tenant  for  Life,  Remiinder  to  ^xr  Simon  Uacb  m 
of  Errtwinj?.*.  Tail.  Nicholos  Leach  makes  a  Deed  of  Surrender 
oiSc°Sn  ?o  Sir  Simon  before  the  Birih  oJF  any  Son  of  JV/. 
Error  in  D^m.'  chohs^.znd  attervifard  had  a  SoUy  viz.  Charles  the 
^"?-  Lcfforof  the  Plaintiff.  '  2ViV)5/(?/flf' keeps  the  Deed 

of  Surrender  in  his  Hands,  and  Sir  Simon  had  no 
^[nowledge  of  it  till  five  Yeafs  after  the  faid^Son^s 
.    Birih,     But  as  foon  as  he  had  Notice  of  it^  he 
;   accepted  it,  and  enrered  on  the  Lands ;    after 
wjiich  Nicholas,  dic^,  md  Charles  the  S6n  brings 
the.  Ejectment :  A^id  whether  the  contingent  Re- 
mainder was  dcftroyed  by  this  Surrender  ?  was  the 
ao  viner  Ab.    Queftion.     And  after  divers  Arguments,  Pollexfen 
Com  Dig.       ^h.  Juft.  Powell  and  /&?*^^jr' Juftices,  held,  that 
suircnder.  A.  the  Eftate  did  pot  pafs  by  the  Surrender  till  ilk? 
note  I?"' ^*    Acceptance  of  it  j  and  for  this  they  relied  much 
asaik  618.     Qft  the  conftaiit  Form,  of  pleading  Surrenders^ 

wherein 


>-    -.J 


Trinity,  2  JViUtam  (S  Mary. 

wherein  always  the  Precedents  are  not  only  to 
pjead  the  Surrender,  but  alfo  with  aa  Acceptance, 
•w'zi  that  the  Surrenderee  agreed  thereto,  except 
one  or  two  in  Raftal\  and  divers  other  iJuthoriHes 
were  cited  \n  t)x^  C^h  proU  cdn^  and  that  then 
the  Surrender  not  taking  Effeft,  nor  the  Eftate  ifor 
Life  ^lerged  before  the  Birth  of  the  Son,  he  had 
a  good  Title,     z.  The  faid  three  Judges  held,  that  fr^in 
the  Acceptance  afterward  flionld  not  fo  relate  'to^*^;j^^' 
the  making  of  the  Deed,  aa  (p  caufe  the  Eftate  to  909- 
pafs  ab  initio^  and  fo  by  Relation  to  make  tt  4  '   ' 
Surrender  before  the  Son's  Birth,  fo  as  to  deftroy 
his  Eftate ;  for  that  would  be  to  make  a  Relation 
work  to  the  Prejudice  of  a  third  Perfon,  and  Re<^ 
lations  do  always  make  Adts  good  only  between 
the  Parties  themfeives,  but  not  to  prejudice  Stran* 
gers,  as  3  Co.  Butler  and  Baker*^  Cafe«    But  Juftice  ^MmXL  176. 
Ventris  to  the  contrary  held,  that  the  Eftate  vefted  "'''  '^^' 
immediately  by  the  making  the  Deed  of  Surren- 
der ;  but  to  be  divefted  by  the  Surrenderee's  Re- 
fufal  to  accept  it  afterwards,  but  that  till  fuch  Re- 
fufal  the  Eftate  was  in  the  Sunenderee;  and  divers 
Cafes  were  cited  on  that  Side  *  alfo :  And  he  alfo  *  P*  ^8 j 
held,  that  if  it  did  not  veft  at  the  firft  by  the  De- 
livery of  the  Deed  of  Surrender,  yet  by  the  Ac- 
ceptance afterward  it  fliould  be  by  Relation  a  Sur«  ' 
render  from  the  Beginning,  and  fo  deftroy  the 
contingent  Remainder  to  Charles  the  Son  born 
afterwards ;  and  this  Relation  does  no  Wrong  to 
a  third  Peribn,  for  Charles  was  not  a  Perfon  in  EJfc 
«when  the  Surrender  was  firft  made.     But  by  the 
Opinion  of  the  other  three  Judgment  was  given 
for  the  Plaintiff,  upon  which  Error  was  brought 
in  J3.  R.  and  in  HilU  3  IV.  &?  hi.  the  Judgment 
given  ip  C.  A.  was  affirmed  by  the  whole  Court. 
But  afterwards  the  Defendant  brought  Error  there* 
of  in  the  Hoyfe  of  P^ers ;  and  in  December^  1692, 
9n  hearing  of  the  Judges  there,  they  all  continue 

in^ 


frlmy*  2  fVilHam  &  Mary. 

ing  ia  thqr  former  Opinien,  (except-  Sir  Robert 
Jtkins  Chief  Baron,  and  then  Speaker  of  the 
Hpufe  of  peers)  the  Judgment  was  reveifed  by 
the  tiords  in  Parliaipeiit/  the  laid  Sir  Robert  Atkins 
and  Mr.  Juftipe  Fentru  concurring  with  them  v 
before.     Levinz  of  Counfel  for  toe  Defendant* 

AJUr  tke  Judgment  •f  l^eyfrjal  im  Parliament  im  tbit  Cafu  ih*  flm'intif  brwgii  «  ^ro  £jfB^ 

ii#u  BffL^  iifpb  Wil.  J.  Mmi  the  ytfty  item  fomttiitsi  Nicholas  Leach  ct  the  Thmt  if 

#^i^HtfMfe>''rttaf  IMKI  ctyiljMi  mcnCtt  ;  mUren^  ihe  C*uft  ^  B  ]^  dO^ir^imtd  that  the  Smrr 
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In  the  Comition  Picas, 


In  B.  Jt. 


Kelhwe  againft  Rtwdetu 

%.  C.  3  Mod.  353. 

jr%EJST  againft  SJcbard  Rowden^  as  Heir  to  his^.  fofedmFce 
^^  Father^  opon  an  Obligation  made  by  the  Fa- 2^?*^^ 
then     The 'DflCeM^nt  pleads   rtem  by  Diicent  to  hivfcif  in 
fma  hi«  Father^  Iffue  thereon,  and  a  Special  Vcr-  ?«*5  ^^^ 
4kSi  fiodS)  That  the  Defendant's  Father  was  feifed  ^^  ^ 
in  Fee  of  Lands,  and  fettled  them  to  the  Ufe  <>'^"J^^^ 
bimfelf  for  Life,  Remainder  to  J(^  his  Son  in  HdrinTao'the 
T»l,  RemaiiKler  to  the  right  Heirs  of  the  Father  5  tftat«.Taa  dc- 
tbat  y4>bn  the  Father  died,  and  the  Reverfion  de-  i^^^hipee 
fcended  to  John  the  Son,  and  that  John  the  Son  •ng)>t  ^  ^ 
being  feifed  of  the  Eftate-Tail  and  of  the  Rever-  ^Jt^lLa  "f 
fion  in  Fee  died  feifed,  whereby  the  £ftate*TaiI «« Heir  to  anr 

•in/1  ^  the  mdoe 


* 

Mickaclmds^  2  fVilliam  6?  Mar)\ 

i>rer  36X,  368.  fm4u  ibc^K^verfion  in  Fee  defcended  to  J^  his 

Heticyi34.      SoD,  /•  ^.  the  Graiidfon  of  the  firft  Jobn\  and 

aR0U.Ab.256.  ^&A»  the  Grandion  died  without  luue,  and  the 

I  Ron.  Ab.  577, ']  cnemenu  defcended  to  the  Defendant,  who  was 

4 Coke 21.       Heir  to  all  tWe  faid  fhtee  Johns ^  and  he  entered: 

^^**\Vl*       ^^^  whether  he  (houid  be  charged  in  Refpect  of 

Owen  36,  132  thofe  Lands  as  Heir  to  Jahn  his  Father,  or  as  Heir 

K«iiw.  63.       .of  the  Grandfon,  Heir  of  his  Father,  Heir  of  the 

r^ike  87!  98. 'Obligor,  or  immediately  as  he  is  tbo  £on  and  Heir 

Goidf.  19.     '  of  his  Father  the  Obligor?   (was  the  Queftion.) 

li^^l  1 7!:  For  here  the  Reverfion  defcended  to  John  the  Son, ' 

3  Leonard  32.   and  alfo  tp  John  tb;  Grj^dibn.   .  But  for  the 

J^^g^*;^^*;P-'*'Plaintiflf  it  w;^  arguVd,  that  th^y  were  not  adu. 

acha  Rep.     ally  feifed  by  Virtue  of  the  Reverfion,  but  only 

iventrisiii.  ^^  ^^^  EftateTail;  laTrid^fhat  the  Reverfion  de. 

lUv.  306.  '  fcended  tc^tbem  a^^^vpri^on,  of;  which,  tfaoogh 

Hardrcs  405.    they  Were  feifed  by  the  ^  f;jiid  Descents,  yet  they 

cLtiicw  126.   were  not  aftualty  feifed  thereof  by  the  Defce&i^ 

c«n.  D^.       but  the  actual  Seifin  was  only  of  the  Eftate-Tail; 

#  p'   g^  '  and  the  Defendant  in_<I^raing   this  Reverfion 

^*  ought  to  claim  it  by  Defcent  from  his  Father,  for 

by  Co.  Lit.  1 1.  A.  He  w)io  will  make  .himfeljF  Heir 

to  any  Land  ought  to  make  himfelf  Heir  to  Jum 

who  was  lad  actually  feifed  of  the  Land,  who  in 

this  Cafe  was  John  the  Obligor*;  an,d  as  he  ougjit 

to  claim  the  Land  as  Heir  to  him,  fa  ought  he^to 

be  charged  a$  Heir  to  him;  and  they  aiUb  .dte^  8 

£.;3.  1 3.  Co.  Lit.  14.  ^.  F.N.  B.  24  2^  /.  fi  pi* 

'      w.b.  in  Cafe  of  a  Warranty ;  and  Cr^.Cifta.  15  if 

^^^^^s  Cafe  is  not  conjtrary;  for  there  the  I^^ 

itfelf  defcended  from  one  Heir  to  atiot|ier>  ^ 

they  were  acbualiy  feifed,  and  therefore  opgbt  pot 

to  be  charged  immediately  as  ,H<ei|:  to  thie  QbUgorf 

but  mediately  as  Heir  from  one  Heir  iQ  aaotfaeTt 

But  on  the  Defendant's  Side  it  was  arguef],  that 

theReverfion  in  Fee  is  Affets  in  whofefoev^r  Hands 

it  comes,  upon  fuch  a  general  Plea,  as  rie»s  p(T 

Difccnt,  if  he  docs  not  aid  himfelf  by  Special 

Pleading; 


Mifbaelmasy  2  William  £5?  Mary. 

fMeading;  -wTrich  prdves  that  the  Revferfion  is  dc- 
fceo^ed,  and  is  adually  i:n  the  Party  to  whom  it 
is  defcended ;  and  they  cited  6  H.  4.  i.  where  a 
Seigniory  defce^ded,  which  as  a  Seigniory  coold 
^otbe  Aflcts^  bnt  if  afterwards  a  Tenancy  efcheats, 
that  ihali  be  AiTets ;  fo  here  the  Land  coming  in 
the  Poifeffibn,' inftead  of  th^Reverfion/is  Aflets: 
and  that  JcnlC%  Cafe  in  Cto.  Cha.  151.  was  an  Au« 
thority  in  Point.     But  the  Court  upon  th^  firft 
Ai^omrat  ipcHned  for  the  Plaintiff,  and  Gregory  a  ReverCon  io 
and  JSyrrJuftice^  denied  that  upon  generally  plead-  ^^n^E&lL 
Inft  riens  p^  Difcent  a  Reverfion  in  Fee  fhail  be 'laiiuiiotAfleto 
^dJjdgedAffc^ to  charge  the  Heir;  and  they  faid  ^l^l"^:!. 
that  condant  Experience  was  to  the  contrary :  3  vincxAb. 
Aiid  it  was  fidmrned.     Bui' in  Hilary  Ttrm  fol-^^J^'     ,. 
losing  Judgment  was  given  tor  the  Plaintiff  by  ^///«r  of  a  Re- 
the  Opinions  of,  fJoit  Ch-  Tuft  ice,    Doiben  and^*'^^."^^ 
Qregorj*     But  Jultice  Eyre  was  then  againit  the  an  Eftate  fcS 
judgment.     Levinz  fpr  the  Plaintiff,  zx^dTremain^^^^' 
the  King's  Serjeant,  for  the  Defendant.  *  ^"^  ^^'  ^^' 


*  In  Chancery.  «  p.  288. 

•       I  •  •  ■*  ■        • 

•fhe  King  and  C^een  againft  Manlove^  Wardfen 

'  of  the  Fleet.   '        ' 


I 


two 


S'  C*  2  Salk.  469. 

T  was  found  by  Inquifition  on  a  Writ  iflued  out  Warden  of  d>^ 
of  Chancery,  that  the  Warde^flilp  of  the  Fleet  ^^^J^^""^^ 
is  an  antient  OfEce,  and  the  Warden  an  untientvoiaotaiy 
Officer,  who  Time  out  of  Mind  has  had  the  Cuf.  ^^"i^* 
tody  of  all  Prifoners  committed  by  the  Courts  of 
Chancery,  Common  Pleas  and  Exchequer;  and  that 
the  19th  of  March,  1689,  Richard  Manlove  was, 
and  yet  is,  Warden  of  the  Prifon  of  the  Fleet,  and 

that 


*». 
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that  Aich  a  Day  he  volunurily  permitLed  Nicholas 

Siepbens  in  ExQC\^iion  in  his  Cuilody  to  eTcape; 

and  that  at  another  Day  he  voluntarily  permitted 

Henry  Slaughter  alfo  in  Execution  to  efcape ;  and 

found  divers  other  Mifdemeahors  by  hun  commit* 

ioA  in  the  faid  OfEce ;  and  all  this  was  done  at  the 

Prpfecutipn .  of  one  Colonel  Lupon^  with  latent 

to  procure  a  Grant  x^f  the  Office  by  the  King  to 

hiiofelf*     To  which  Inquifition  divers  £!xcq>tioiiii 

werc'taj&en ;   But  the  principal  was,  that  it  was 

not  foun4  ^y  the  Inquifition  what  Eftate  Manlave 

eSce  for  Life  had  in  the  Office;  for  although  thote  two  yol^n- 

w^lR^Ir-   ^^^y  Efcap^^  were  agreed  to  be  a  Forfeiture  of  the 

Hod,  and  not  to  Qifice,  yet  if  the  Fee  of  the  Office  be  in  another, 

ti^^^v     ^^  Manlov^e  has  only  an  Eilate  for  Life,  as  the 

^^  cTinz  7  ,     j^^^  jg^  jj^^  Forfeiture  of  Manlove  \%  only  a  For^ 

tv^^mP  C  ^^}}^^^  ^^  ^"  Office  for  life,  and  that  is  to  him  hi 
ni.  ^^  ^'  tK5  Reverfion,  and  not  to  the  Ktag,  59  H.  6.  32! 
.Popb.  119*  the  Cafe  of  the  Earl  m  Pemhrcke^  and 
fo  was  the  Cafe  of  theXad^  Braugiion  lately,  who 
had  the  Ciillody  of  the  Pnfon  of  the  Gatetm/e  at 
Wejiminjler  under  the  Dean  and  Chapter,  who 
being  convifted  of  a  Forfeiture  before  Hale^  it 
was  refolved  by  him  at^d  all  the  Judges  of  B.  R. 
that  the  Forfeiture  belonged  to  the  Dean  and 
C||apter,  and  not  to  the  King.  And  of  that  Opi- 
nion was  the  now  Lord  Keeper,  and  the  two  Chief  - 
Juftices  UoH  and  Pollexfen^  whom  he  cs^lfed  to  his 
Affiftance,  and  quafhed  the  Inquifition, 
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In  the  Commoa  Pleas. 


Wfodioard  agftiaft  Fo*e. 

« 

S.  C.  2  Ventrig  187,  Z13,  267- 

jfSSUMPSrr  for  Money  had  and  received  to  An  ArchdcjrcoB 
^  hisUfe;  and  upon  ^b«^«l;^y&  and  a  Special  J;;„^^ 
Verdia  found  before  follei^en  Chief  Juftice  at  of  Rcgiftcr,  it 
GuiU-Hail,  iht  Cztt  was  this;   the  Archdeacon »*^^°;;J^^^ 
being  within  the  patronage  and  Diocefe-  of  the  and  not  to  the 
Bilhop  of  Lincoln^  for  100/.  granted  the  Office  of  5!^^i6«* 
Regi(ier  of  the  Archdeaconry  to  Ittce  and  Ince  for  ^  Lev.  045. 
their  Lives ;  they  died,  and  the  Archdeacon  grant-  -^""^^o®*  ^ 
ed  the  Office  to  the  Plaintiff  for  Life,  to  whom  a  siik^t*** 
alfo  the  King  granted  it,  without  Office  found, 
and  the  Bifhop  of  Lincoln  granted  it  to  the  Defen- 
dant, who  received  the  Money  arifmg  by  the  Pro*- 
fits.     Whcreupaa  the  Plaintiff  brought  his  Ac- 
tion; and  therein  three  Points  were  moved,     1^ 
Whether  by  the  Sale  of  the  Office  it  was  a  For- 
feiture 


Hilary,  z  William  6?  Mary: 

feiture  of  the  Office,^  and  a  Difabiltty  upon  iiii 
Archdeacon  to  grant  it  again  apon  the  Statute  of 
E.  6.  ?   And  it  was  agreed  by  the  whole  Court 
without  Dif&cuhy^  that  it  is  an  Office  within  the 
Statute,  being  an  Office  concerning  the  Admini- 
ftration  of  Juftice,  accbrding  to  Dr,  Trevor^t  Cafe, 
Cro.  Ja.  269.     But  the  fecond  Point  waii  of  greater 
Difficuky,  viz.  Whether  the  Ring  (hould  harre  m, 
Difpofa)  of  the  Office  upon  tlie  Forfeiture  thereof, 
or  the  Biihop  wiAin  whofe  Diocefe  it  is  ?  And  it 
was  argued  for  the  Defendant^  tbst  the  Bi^K))) 
fhould  have  it,  ^ho  hfad  the  Care  arid  Superinren- 
dency  of  the  whole  Diocefe,  and  the  whole  is  de- 
rived from  him,  viz.  both  tFie  Archdeaconry  and 
*  P.  290.  the  Office  of  Regiftry ;  *  and  the  Ardtdeacon  is 
only  a  Minified  under  him  to  ^ifcharge  a  Part  of 
that  Care  which  the  Bifiiop  has  over  the  whole 
Diocefe,  and  therefore  the  Bifhop  ought  to  have 
the  Frovifion  and  Difpofal  of  it  where  the  Arcb- 
If  the  Statute    deacou  Is  difabled  by  the  l^tattlte ;  and  aUhoughf 
fJi^t^lm^  where  Statutes  give  Forfeitures,  generally  it  flwll 
it  is  to  the  King,  be  iutjcuded  given  to  the  King,  yet  when  tht  For-] 
o^ct^k'  s     ^^^^^^^  ^s  prejudicial  to  any  particular  Perfon^  that 
Perfon  ihall  have  the  Forfeiture,,  and  not  the  Xang,- 
as  in  the  Cafe  of  a  Forfeiture  of  the  treble  Vaiuc 
for  Tithes  fubftrafted  by  Force  of  a  Statute  of  the 
fame  King  Ed.  6.  Co.  Lh.  159.  a.     But  dd  fhe 
other  Side  it  was  argued,  that  the  King  is  fupremc 
Ordinary,  and  has  the  Care  over  the  whole  Church 
of  England^  and  the  Biibops  themfelves  are  undef 
him ;  as  the  Leet  is  derived  out  of  the  Sheriff's 
Torn,  yet  if  it  be  forfeited,  it  is  forfeited  to  the 
King,  and  not  to  the  Sheriff;  atid  of  that  Opinion 
was   the   whole  Coutt,   viz.    Follexfeny   Powell^ 
Where  nomae  Rokejby  and  Fcntris^  and  therefore  the  Plaintiff 
Office  LlJrfeuVhad  a  Title  by  the  King's  Grant,  though'  notte  by 
cd,  the  King     that  of  the  Archdeacon.     %.  It* was  argued  fo^ 
ZloT^nj     ^e  Defendant,  that  if  the  King  had  the  Rights 

Office  found.  yCt 


Hilary  J  a  fFilliam  &f  Mary. 

yet  be  could  not  grant  it  before  Office  found.  Ante  188. 

Whereto  it  was  anfwered,  and  alfo  refolvcd  by  the  c^^^d/'  ^** 

whole  Court,  that  the  King  may  grant  it  without  office.  L 13- 

any  Office  found ;  for  that  no  Eftate  or  Intereft  in 

the  Office  is  forfetredf  either  of  the  Archdeacon, 

or  of  the  Regifter ;  nor  i»  any  Freehold  to  be  di- 

vefted  out  of  him,  and  veiled  in  the  King.     But 

the  Office  is  (only): become  void*  and  by  the  Dif* 

ability  of  the  Archdeacon,  the  Power  to  fupply 

the  Office  of  Regifter  is  in  the  King,  as  20  E.  4. 

I  u  4*  wherefore  they  unanimoufiy  gave  Judgment 

for  the  Plaintiff.     Pembert$n  and  Levinz  for  the 

Defendant,  Birch  and  Sei'jeant  Powell  iot  the 

Plaintiff. 


Ksmpe  againft  Andrews. 

cr^ROVER  of  a  Ship  and.  divers  Ooods.     The  Three  joiat- 

Dcfendant  pleads  in  Bar,  that  the  Plaintiff  and  ^'p^'*^^;,^^ 
Nigbiinga/e  2Lnd  Panning  were  Joint-Mcrchahts  ofof  them  die, 
the  Ship  and  Goods,  and  that  the  other  ^wo  made^"^^^^^^.^*!^ 
fuch  Perfons  their  Executors,  and  died,  and  that  the  surrivor 
the  faid  Executors  had  adminiftercd.   Whereupon  ^rin^an aaiob, 
the  Plaintiff  demurs,  and  Judgment  was  given  for  moft  i$*onif 
him;  for  at  moft  it  is  only  a  Plea  in  *  Abitement,  ♦  P.  zgi. 
and  he  has  pleaded  it  in  Bar.     See  Half  v.  ^///-pleadable  la 
Um^  z  Lev.  188;  tWo  Cafes  of  this  Nature,  thejLcv"^^«. 
one  entered  29^  ^(y  Car.  2,  B.  R.  Rot:  5^5.  theas^aund-97-, 
other  the  fame  Term,  Rot.  ^62.         -  iShlVi. 

I'Mod.  214'    a  Mod.  63,  64.    Com.  Dig.  Abatement.  E.  I2«     a  Term  Rep.  476. 

TLf  Executor  and  the  Survivor  caanot  join  in  ASi'on,  ftr  the  Remedy  furvt'vet  hut  not  th$  Duty, 
'^dik.  444-.      Rtiam  '•ide  %  Bac.  Ab   440.     3  Btc.  Ah.  191. 

U^r  #  Count  for  Money  bad  and  eetelveJ  ky  .tbrge  Deftndanit^  the  Plaintiff  cannot  give  I* 
E-i/idence  Money  Lad  and  leielved  by  them  and  by  j  fourth  Partner  vuho  i/  nov;  dead.-^S  Term 

A  Ik-it  d^eJroM  the  Phinilff'^jf unitizing  Par^tfo  the  Deftndant^  maji^  be  f4  off  arainfi  s 
2)eii  d^efrom  tlT^efnJant  /•  tb<  Plaint'ff  in  bij  uxgn  Pi^ht. — 6  Term  Rep,  jS*. 

Kempe 


Bkm.  zWUBamB iitry. 


Kempe  againft  Andrews, 

■ 

Matter  of       f^ASE^  ftud  declarer,  that  the  Pifiimiifi^  attl  >^iil^ 
Abatement       ^  i»ra/(?  and'  Pemim^  of  whom  the  Pkiintif  ii 
iLer.  31S.      Sunrtvor,  were  poflcflddf  of  divers  Goods  att  Afo^ 
6Mod.  io».     in  China^  and  bad  provided  a  Shipto  ca»y  thetf 
sapn'4i'/^^*  to  London^  and  that  the  Defendant  to<rit  and  cai* 
ried  away  the  Ship,  whereby  the  Goods  could  floi^ 
be  brought  to  London^  but  were  loll.     The  De- 
fendant pleads  Adio  tion^  ^c^  for  that  the  Plaintiff 
and  Nightingale  and  Penning  were  joint-Mer- 
chants,   &fr.    as  in  the  Cafe   next   precedents 
Whereupon  the  Plaintiff  had  Judgment  as  in  that 
.    Cafe;  for  the  Pica  is  but  in  Abatement  at  the 
moft. 


Baker  agaihft  Lade^ 

b.  C.  4  Mod.  149.    2  Ventris  145. 

GmtoUKtnt  I>EPLEVIN^  Avowry  for  Reat»  and  pleads  z 

Afcaion^Cw       'Grant  of  a  Reni-charge  to  another^   and 

it  ihaii^ratT.  briugs  it  by  divers  mean  Conveyances  to  the  Father 

Poft.  370-       of  the  Avowant  in  Fee;  and  that  he  being  £0  feifed 

by  Indenture,  in  Confideration  of  AffeSion  and 

of  5/.  paid,  gave,  granted,  affigned  and  tranfpofed 

it  to  the  Avowant ;  which  Grant  being  without 

Attornment,  or  other  Execution  had  thereupoOf . 

e?Qcept  only  the  Sealing  and  Delivery  of  the  Cteed, 

did  operate  by  Way  of  Covenant  to  (land  feifed 

to  the  Ufe  of  the  Avowant  j  whereby,  and  by 

Force 


Hilary,  %  WiJUam  &  Marp 

Fofce  of  the  Staiut^  for  transferriag  Vk»  into, , 
Poffeffion,   the  Avowant  vas  (eifed,  and  fpr  fQ 
much  in   Arrear  be  avowed.    Whereupon  the 
PJaintiff  demurred,  and  it  was  now  refolved  by 
the  whole  Court,  i «  That  here  being  two  Confi* 
derations  exprefled,  i;iz.   Affedion  and  Money» 
the  Deed  might  operate  either  as  a  Bargain  and 
Sale,  if  enrolled^  or  as  a  Covenant  toftand  feifed^ 
if  ddy  ♦  pieaded,  according  to  &j»/.  204,  JValts  *  P*  292. 
'ii9rfm  Dixe^  7  Ca^  Rep*  40,  b.  RolL  2.  Abr.  7JJ7, 
^JB^  verfus  Popletbwayt€j  and  Cro/Jing  and  Scudar 
iwr^s  CaCe^  Pafcb.  23  Car.  2.  B.  /?.  Rof.  871.  ^^^^m  9- 
fiat  2.  It  wa$  refolved  by  the  whole  Court,  th«t 
the  Plea,  that  there  being  no  Attornment  pr  amy 
other  Execution  had  thereupon,  and  thereupon 
pleading  the  Special  Matter,  and  leaving  the  De- 
termination of  the  Law  |o  the  Co^ri^  was  imper- 
tinent and  idle.     jj.  It  was  refolved  by  /i7w^//,in  pleading  a 
Rokejhy  2ind  Ventris:  JuRkes,  that  the  Pleading  by  ^^j^^f^V 
the  Words  of  the  Deed,  dediiy  concejjit^  &c.  wa8toLaw,«ndnat 
fufficient,  and  the  Court  (hall  adjudge  thereupon,  *^.p^^  ^^ 
according  to  what  the  Law  will  conftrue  upon  fxich  leave xJ^cifCoo- 
Words;   and  ihofe  Worda  fhall  amount  in  this f^^J^^*  ^'^  ^ 
Cafe  to  a  Covenant  to  Hand  feifed  to  the  Ufe  ofptimerSf. 
the  Son,  as  8  Co,  Rep.  Fox'^  Cafe,  where  the  PIea][^;;  ^f- 
18,  that  he  demifed^  ^rantedj  and  to  Farm  let  forcom.bi^. 
Years,  and  yet  the  Court  there  adjudged  it  to  |^^^*^-  ^-37. 
amount  xo  a  Bargain  and  Sale  for  Years  by  Way  96.  "*^' 
of  Ufe;  but  they  agreed  that  the  Avowant  here»«vincrAb. 
might  have  pleaded  u  as  a  Covenant  to  ftand^^' 
fafed  of  the  Rent  to  the  Ufe  of  him  and  his  Heirs, 
and  faid  it  had  been  /i&^  neain Pleadings  but  as  %t 
is,  they  ought  to  adjudge  according  to  what  the 
L^w  will  operate  upon  the  Words,     But  Pollexfen 
Chief  Juft.  held  the  contrary ;  ai>d  that  the  Plead- 
ing  by  the  Words  of  the  Deed  was  altogether  UU 
and  that  the  Avowant  ought  to  have  pleaded  it  at 
hisPeril,  fg  as  he  would  ufe  it,  vi%.  That  theFather 
Paut  111.^     .  Z     ^  covenanted 


^ 

HHdry^  z  H^illioin  £5?  Mary. 

£6veniinted  to  ftaiid  feifed  toj  the  Ufe  of  him  and 
his  Heirs  ;  and  he  refembled  it  to  the  Cafe  where 
there  are  in  Deeds  thefe  Words,  give^  ff^^^^f  *"*- 
leafe  and  confirm^  there  the  Party  in  Pleading  ought 
to  rely  on  one  of  them  only  ;.  and  for  that  it  ivas 
not  fo  done  here,  he  held  that  Jodgment  ought 
Agmtfii         to  be  given  for  the  Avowant*     Whereupon  a 
Writ  of  Error  was  brought  in  B^  R.  and  tb^e  in 
Mich*  4JV.&  M.  the  Judgment  was  reverfed  for 
that  Caufeonly,  vix.  the  not  pleading  fo  as  Pol^ 
lexfen  held,  uifupra^    Lrvinz  of  Counfel  for  the 
Avowant.    But  afterward,  as  I  heard^  the  Judg- 
ment was  affirmed  againjl  the  Plaintiff \  which  you 
may  now  fee  in  4  Mid.  Rep,  149.  &€^ 


*  P.  293,  *  ff^atthough  againft  Holgaii, 

ft 

S.  C  z  Ventris  221. 

RepiJcationftan-  rN^^T*  upou  in  Obligation  conditioned  to  per- 

thftD^enSnt  ^^^^  ^^  Award.     The  Defendant  pleads  no 

ihonid  pay  15A  Awafd.  The  Plaintitf  replies  an  Award,  that  the 
ViklrvZ^  Defendant  fliould  pay  to  the  Plaintiff  15/.  at  or 
next,  and  that  before  the  firft  of  December  next  following ;  and 

t^nlhfiftS  2%"*  *  Breach,  that  .the  Defendant  did  not  pay 
Dettmhir  only,  the  1 5/.  upon  the  faid  firft  of  December :  Whereto 
*^Jj^^^^"P**"  the  Defendant  demurs  generally,  and  Judgment 
1  saundm  4X0,  was  for  him ;  for  although  he  did  not  pay  it  upon 
^*J*  .  g  the  faid  firft  of  December^  he  might  haye  paid  It 
aBrowiOow'  before  the  faid'  firft  of  December  \  and  although 
»73-  Payment  before  the  Day  is  a  good  Payment  at  the 

NeL  Lu't^i?!!' Day,  where  the  Payment  at  the  Day  is  pleaded, 
1  Saunders  3*6,  yet  in  Pleading  the  Parties  ought  to  purfue  the 

K^' on  Award!  ^o^^s  ^^  ^^^  Condition.  Levinz  of  Cotinfel  for 
202.  the  Defendant. 

Com.  Dig. 
PIcadsr.  C.  46. 

^0rt.-^I/  ika  />{^M&M#*j  D*miirrer  he  ctijifiai.  vUb  lis  PUm  f^t  tep'tmn  «4S.     Cm, 
Dig.  Arhitr*menU  Ld^     Pleader.  P.  7. 

M^or^ 


•>  ^ 


Hilary^  a  miilam  ^  Mafj. 


Mayor  J  &c.  of  Oxford  againft  Wildgoo/e. 

i^EBT  waS  brought,  aiid   declares,  That  the  Bye-Law,  thtf 
-^^  City  of  Oxford  is  an  antieiit  City  and  a  Cor-  ^ij^ttl^ 
poration,  by  the  Name  of  M^yor,  &c.  and  that  berUin  and 
Time  out  of  Mind  they  have  ufed  to  tnake  Bye-  J'^^f*  jlj^*?. 

4  i*t-  «,r^^  r     r        ^»  *     %  forfeit,  (5^r.  tbis 

Laws  f6r  tut  gooa  Government  of  the  City,  and  Bye-Law  is 
the  Citizens  and  Burgeffes,  and  to  eleft  a  Chatn-  ^u  ^^^  j^,^^ 
berlain  of  the  Burgefles  aforefaid  yearly  for  a  Year,  bcfn  tf^any 
and  that  Aug:  ^9.  the  firft  Year  of  theprefent  King,  ?^";  ^'* 
they  made  a  Bye-La^,  that  if  any  Per fon  ihould  eieaed.  ^ 
be  duly  dieted  to  be  Chamberlain,  and  fhouid  ^<»>- 1>^^ 
refafe  to  undertake  the  faid  Office,  he  Ihould  for-  *^'"^'''  ^''^ 
itit  icL  to  the  Mayor,  &fr.  and  then  (hews,  that 
Sept.  30.  ill  the  faid  firft  Year,  the  Defendant  was 
liccording'  to  the  Cuftom  aforefaid  duly  elected 
into  the  faid  Office,  he  being  a  Citizen  and  Free- 
inan  of  the  City  aforefaid ;  and  that  he  refdfed  to 
accept  it,  whereby  the  Adion  accrued  for  the  faid 
iq/.    Upon  which  Declaration .  the  Defendant  de^ 
murr^d,  .and  Judgment  was  given  for  him  by  the 
^hole  Court;  for  the  Bye-Law  to  ele£t  aliquam 
perfonam  is  void,  for  thereby  they  might  cUSt  any 
Stranger  to  be  th^ir  Chamberlain,  and  the  Words 
forct  debits  eUSlus  will  not  cure  it,  for  that  extends 
only  to  the  Manner  of  the  Eledion,  bat  not  to , 
(he  Perfons  *  to  be  elefted ;  and  although  it  is  faid  •  p«  304. . 
that  they  elefted  the  Defendant  being  a  Citizen 
and  Freeman,  that  is  only  the  Exiecution  of  the 
Bye-Law,  but  will  not  make  the  Bye-Law  good 
which  is  void  in  itfetf ;  for  it  ought  to  have  been, 
if  any  Citizen  or  Burgefs  ihall  be  elected,  and 
tefufe,   he  (hall  forfeit  10/.  to  the  Mayor,  fcfr. 
Levinz  of  Connfel  for  the  Defendant. 
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!!■       I* 


Tongue  againft  Pitcber^ 

4 
%  • 

S.  C.  2  Ventris  234,    4  Mod.  7t.     1  ShoU-er  34c. 

iSalk.8i* 

*     t 
t 

Debt  for  Rent  J\EBT  for  Rent,  and  declares  on  a  Leafe  made 
riScEx'^^t::  by  the  Plaintitf  to  :?^.  S.  who  made  7. 2>.  h« 
of  the  Leflee,  Ezecutor,  who  aligned  the  Term  {o  .the  Defen- 
Y^^,^^:^' ^'^-    The  Defendant  pleads,  that  before  ^ny 

ugnmeBt  over  i/*'  ii^rr«  x*!ti 

before  the  Rent  Rent  airear  he  amgned  the  1  erm  Ko  J.  G.  but  does 
""^Scw"an^°"  ^°^  plead  any  Notice  thereof,  nor  any  Acceptance 
Notice  thereof,  of  the  Rent  fromrhim  by  the  Plaintiff*.  Upon  whicli 
?P^^'5Jf*^  ^' Plea  the  Plaintiff  demurs ;  and  it  was  adjudged 
1  «d.  a66f338.  for  the  Plaintiff  by  Pollexfcn  Chief  Jullice^  and 
»Lcv.ia7.3o8./j^^^y  juftice^  again  ft  P<?zi,'^//  Juftice,  who  held, 

*8a,"3<»!  303.  that  the  Privity  of  the  G^ntraft  being  altered  l^ 
*  Ventris  ao9.  the  Affignmcnt  of  the  Executor  before  any  Rent 
c^l'ig*^'  due,  as  well  as  the  Privity  of  the  Eftate  by  the 
CoTcnant.  c.  3.  Affigmnent  of  the  Affience  of  the  Executor,  there 
"^  ^-  ''  rtmained 


remained  Nothing  to  fuppoit  the  AAtoB*    ToUen^  cro-  £i>2.  sss* 
fen  Chief  Juft,  and  Rokejbj  \i^\d^  ibat  till  Notice  ^|;;5|^«;i. 
of  the  AOIgnment  it  was  no  compleat  AiBgnmentDougiat45a! 
fo  as  to  deftroy  the  Privity  of  the  Eftate ;  for  until  \^^^l^\ 
Notice  he  remained  Tenant  as  to  Payment  of  the  ciunceUor «. 
Rent;  ai  in  the  Cafe  of  Lord  and  Tenant,  if  the^*^^^^'- 
TeBant  makes  a  FeoflFment,  he  yet  remains  Tenant  waWr  «. 
as  to  the  Avowry  till  Notice  of  the  Feoffment  and^^^^^**- 
Tender  of  the  Arrears ;  and  for  Authorities  they 
cited  Penanth  Cafe,  3  Co.  Rep.  66.     ffhUchcott 
v^rfus  Foxy  Cro.  Ja.  398.    Sir  Paul  Trac/^  Cafe, 
Cr9*  Ja.  617,  and  Ke^htjey  and  BuHlef^  Cafe  in 
B.  R.  I  iw.  ai5i  whereupon  they  gave  Judg- 
meat  for  the  •  Plaintiff!     But  afterwards  in  Ea^fir  *  P.  2^6» 
Tenn,  4.  Pf^.  ^  M.  this  Judgm^rjt  was  reverfed 
in  B.  i?.  by  the  whole  Court  upon  the  Matter  in 
X^aw;  which  you  may  now  f(?e  in  4  AfM  71  tp76. 


Michaelmas,  2  William  k  Mary, 
Horion  againft  Coggi'. 

Lonebn,  1  ^  OHN  GbggSj  late  of  London^  OoUfmith,  was  Declaration 
to  wiU  \j    attached  to  anfwer  Edward  Horton  of  a  Plea  ''^*^^^ 
of  Trcfpafs  upon  the  Cafe,  fefr.     And  whereupon  the  faid  §2^!  ^ 
Pdward  hy  Thomas  Goodall  his  Attorney  complains,  that 
*vhercas  the  City  of  Londm  now  rs  ana  from  the  Tirhe 
whereof  the  Memory  of  Man  is  not  to  the  contrary  hath 
been  an  antienl  Cjty  j  and  whereas  alfo  at  London  aforefatd,  Cuftom  of 
to  wit,  in  the  Farilh  of  the  Blefled  Mary  of  the  Arches^  in  '^"**' 
the  Ward  of  Q)eap^  there  is  had  aiid  from  the  ^ole  Time 
aforefaid  there 'was  had  a  Cuftom  ufed  and  approved,  to 
wit,  thsit  if  any  Merchant  or  Qoldfmith  of  the  City  afore- 
(kidj  or  an^  other  Perfon  by  Way  of  Merchandize  at  JLwi- 
don  aforefaid,  tradirig  and  ufing  Traffick,  made  any  Bill  or 
Note  In  Writiog,  his  Name  being  thereto  fubfcrtbed,  and 
by  Gicb  Bill  or  )4ote  pron^ifed  to  pay  to  any  other  jPeribn  in  ' 
^fuch  Bill  x>r  Note  named  or  to  the  fijeairer  upon  Demand 

any 


p.  2P7. 


I 

any  (uch  Sum  of  Money  in  fuch  Bill  of  Note  mentioned  i 
and  if  fucb  Bill  or  ^ote  by  fuc}f  Peifoo  Qamedin  the  €mc 

,to  whom  the  Payment  thereof  jMras  appointed  to  hemadp 
Was  affignc4  or  delivered  (o  any  other  Perfoh,  to  receive 
the  faid  Sum  of  Money  to  the  proper  Ufe  of  fuch  other 
iPerfori,  and  if  fuch  other  Pcrfoii  to  >*rbom  fuch  AiBgnment 
or  Delivery  was  made,  hath  carried  and  ihewn  Aich  Bill  or 
Note  to  fuch  Merchanit,  Qoldfthitb,'  or  other  Perfon  fo 
inaking  the  (ame,  and  hath  fequeftpj'bif?  P^  pay  (ucb  Suqi 
of  Money  to  him  the  faid  Bearer^  fhen  fud^  Merchantt 
Goldfmitb,  or  other  Perfon  making  fuch  fiii)  or  Note^ 
from  the  faid  Tim«  whereof  thcMcrijory  of  Man  is  hot  to 

'the  contrary,  hath  been  lia]>le,  andt  hath  been  accuftonied 
to  be  liable  to  the  Payment  of  fuch  Sum'  of  Moaey,  ta 
fuch  Bill  or  Note  mentioned,  to  fuch  Perfon  who  hath  fa 
carried  and  fhewn  the  feme,  and  bath  reqi^cfted  fucb  Pay- 
ment to  be  made  to  hjm;  and  the  ^\d  ^dward  further 
faith  that  the  faid  Tiiw,  upon  the  iflb ♦Day  of^O^ohtr^  m 
the  4th  year  of  the  Reign  of  the  Lord  James  lafe  King  of 

'  England^  &fr.  and  loiig  before  and  cbntinualty  kfterw^s 
hitherto  hath  been  a  Goldfmith  of  the  faid  City,  and  a  Per<^ 
fon  by  the  Way  of  Merchandize  at  London  afbrelaid  trad^ 
ing  and  ufing  TraiEck,  to  wit,  in  thp  P^rtlji  and  Ward 
iaforefaidV'  and  the  (aid  yohn  fo  being  a  Goldfmidi,  an<) 
irading  and  ufine  Traffic k  as  aforefaid,  upon  the  laid  ift 
Day  of  OSiobt^^  in  the  4th  Year  of  the  Reign  of  the  Lord 
ponies  ]qX^  l^xti^ot  England^  ^c.  albrefaid,  at  Landok 
aforefaicl^  in  the  Parifli  and  Ward  aforefaid,  made  hia  cer-^ 
tain  BillorNotiein  Writing,  his  Name  being  tberetofub-> 
fcribed^  and  by  the  faid  Bill  orNptepromifed  to  pay  to  one 
IVilltam  iB^rit^u^,  Efquire^  or  tp  tbe  Bearer  upon  Demand, 
the  Sum  of  Fifty-five  Pounds;  and  that  afterwards,  to  wit, 
upon  the  20th  Day  of  OSfojtfr^  in  the  4th  'Year  of  the 
'Rc'i^n  of  xiit  Lor 4  james  ]:it^ King  of  England^  c*fc.  afore- 
faid, at  London  aforefaid,''  in  the  Parifh  and  Ward  aforefaid^ 
the  faid  Bill  or  Note  was  delivered  by  the  (aid  William  Bar^i^ 
low  to  the  faid  Mdward  Horten  for  good  Confideration,  [to 
wit,  in  Satisfa^ion  of  the  lilce  Sum  of  Fifty-five  Pounds 
to  him  the  (iid  Edward  by  him  the  faid  fVilliam  then  due] 

,  to  receive  the \faid  Sum  of  Fifty-five  Pounds  in  the  faid  Bill 

.  or  Note  mentioned  to  the  proper'  Cfc  of  the  faid  EAvard^ 
And  the  faid  Edward  afterwards,  to  wit,  upon  the  311! 
Day  of  January^  in  the  1  ft  Year  pf  the  Reigii  of  the  ikid 
)bord  the' now  Kin^  and  of  the  faid  Lady  the  now  Queen, 
at  London  aforefaid,  in  the  Parifli  and  Ward  aforefaid,  ^e 

£ii4 


Eafiery  3  JVilUam  &  Maty. 

bH  Bill  or  Note  carried  and  (hewed  to  the  laid  Jthn^  and 
to  him  gave  Notice  of  the  faid  Delivery  thereof  by  the  faid 
WiUuun  to  the  faid  Edward  in  the  \  orm  aforefaid,  and 
then  and  there  requefted  the  faid  %i&if  thereupon  to  pay  to 
the  faid  Edward  the  faid  Sum  of  Fifty-five  Pounds  in  the 
f  £ud  Bill  or  Note  mentioned,  whereby  the  faid  John  ac- 
cording to  the  Cuftom  aforefaid>  became  liable  and  was 
liable  to  the  Payment  of  the  faid  Fifty-five  Pounds  upon 
the  faid  Bill  or  Note  to  the  laid  Edward ,  and  fo  being 
liable  the  (aid  y^hn  afterwards,  t6  wit,  upon  the  faid  31  It 

•  Day  of  yanuary^  in  the  ift  Year,  t^c.  aforefaid,  at  London 
afbrefaid»  in  the  Parifb  and  *  Ward  aforefaid,  in  Confide-      P«  ^9^ 
ration  of  the  Premilfes  upon  himfelf  aflumed,  and  to  the 

faid  Edward  then  and  there  faithfully  promifed»  that  he  the 
faid  y^hn  the  faid  Fifty-five  Pounds  to  the  faid  Edward 
would  well  and  faithfully  pay  and  content;  and  although 
the  faid  Edward  at  the  (aid  Time  of  the  (hewing  of  the 

•  faid  Bill  or  Note  to  the  (aid  yohn  as  aforefaid,  ariKd  alwavs 
.  afterwards  was  ready  and  ofllered  to  deliver  to  the  faid  yoin 

•  the  (aid  Bill  or  Note  upon  Payment  by  the  faid  John  to  the 
faid  Edward  of  the  faid  Fifty-five  Pounds,  and  the  faid  Bill 
or  Note  to  the  faid  John  upon  Payment  of  the  faid  Sum  of 

'  Money  to  the  laid  Edward  as  yet  1s  ready  to  deliver.  Ne* 
verthelefs  the  faid  yohn  his  Promifes  and  AfTumptions  afore- 

•  faid  not  regarding,  but  contriving  and  fraudulently  intend- 

•  ing  the  faid  Edward  in  this  Behalf  craftily  and  fubtilly  to 
deceive  and  defraud,  the  faid  Fifty-five  Pounds  or  one 
Penny  thereof  to  the  faid  Edward  [although  thereto  after- 
W^ds  upon  the  ifi  Day  of  Ftbruary^  in  the  firft  Year,  i^c. 
aforefaid,  and  often  afterwards  at  London  aforefaid,  in  the 
Parilh  and  Ward  aforefaid,  by  the  faid  Edward  he  the  faid 

•  y<ihn  was  requefted]  hath  not  paid,  nor  in  any  wife  hath  \ 
contented  him  for  tne  fame;  but  the  lame  to  him  to  pay  \ 
bithecto  hath  xefufed,  and  as  yet  doth  refufe,  to  the  Damage 

^  of  the  faid  £^Ac^r^  of  One  Hundred  Pounds,  and  therefore 
he  prodyces  his  Suit^  ^c. 

And  the  faid  %A«  by  yohn  Waring  his  Attorney  comes  ifluc. 
and  defends  the  Force  an6  Injury  when,  i^c.  and  faith  that 
he  did  not  afltime  ypon  himfelf  in  tlie  Manner  and  Form 
as  the  faid  Edwari  above  complains  againft  him,  and  of 
this  he  pjuts  himfelf  upon  the  CoMntry^  and  the  faid  Edward 
doth  the  like;  therefore  the  Sheriff  is  commanded  that  he  ' 
caufe  19  come  here  from  the  Day  of  ^u  Michael  in  one 

.  Month  Twelve,  £^r.  by  whom',' fe^^-,  who  neither,  i^c.  to 
jccognizc,  feTr,  becaufe  ai  well,  ^c\ 

•.•*■'  *•    '   '  ■  '■  *  *  *  ■  Hortoii 
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♦  P.  299.  •  Horton  againfl:  Co^gs, 

ThfCnftomto    jS&UMPStT,  and  declares  of  a  Cdflom   in 

Sr/toJh^^^         London,  That  if  any  Merchant,  or  other  Per- 

Bearer  held  to  foD  merchandizing  in  London^  makes  a  Note  ia 

MXy.Tib.^;.  Writing  under  his  Hand,  and  thereby  promifcs 

CIO.  5  17, 19. to  pay  any  Sum  of  Money  therein  mentioned  to 

*m  Di         *^^  Perfon  therein  named,  or  to  the  Bearer ;  and 

AAion  oS'thc  if  the  Perfon  named  in  the  Note,  to  whom  by  the 

Ofc  upon       YioiQ  it  is  promifed  to  be  paid,  fhall  afCgn  or  de- 

liver  It  to  another  rerion  to  receive  it  to  his  own 

t]fe,  and  he  carries  it  to  the  Drawer  of  the  Note, 

and  requefls  him  to  pay  it  to  him  that  brings  it, 

that   then  the  Perfon  who  makes   the  Note  is 

chargeSible  to  pay  it  to  the  Bealrer ;  and  that  the 

Defendant  being  a  Gotdfmith  thade  fuch  a  Note, 

thereby  promifing  to  pay  55/.  to  fVilliam  Barlow^ 

or  the  Bearer:    and  that  Barlow  delivered  the 

Note, to  the  Plaintiff  to  receive  the  Money  to 

his  own  Ufe,   in  Satisfaction  of  the  faid  $^1. 

due  to  him  by  Barlow^   iai  that  the  Plaintiff 

carried   and  fiiewed  it  to'  the  Defendant,  and 

requeued  him  to  pay  the  55/.  which  he  had  not 

ilone ;  fo  that  by  the  Cuftom  he  became  charge^ 

able,  ^nd  being  fo  chargeable,  promifed  to  pay ; 

And  after  a  Verdict  for  the  Plaintiff  it  ^as  moved 

in  Arreft  of  Judgment,  that  this  Cuftom  to  pay 

vMc  thtf  Britifli  to  the  Bearer  was  too  general ;  for  perhaps  the 

A^'e?  tt      Ooldfmitb  before  Notice  by  the  Bearer  bad  paid  it 

irifli/theSth    to  Barkw  hiipfeif  (which  at  the  Bar  was  laid  to 

Anne,  c  ir.    j3^  theTruth  of  the  Cafe).    And  of  that  Opinion 

after  divers  Motions  were  PolUxfen^  Poweii  znd 

Rohjby,,   (V^fifris  dying  in  the- laft  Vacation ;) 

though  upon  the  Trial  of  the  Caufc  before  Pol- 

lexfen^  at  the  Guild-Hall  he  then  held,  that  the 

A^ion  well  lay,  tMs  Matter  having  been  objeded 

'-    •  •     at 
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it  the  faid  Trial.     Levinz'  6f  Counfel  for  the 
Plaintiff. 


Hilary  II.  William  and  Mary* 

*  Haight  againft  Langbam  and  Wife.  «  p,  jOO« 


LoftiUn^l  J  VCAS    Langham^   late  <A' Lsmbm^    Haber-Debc. 

io  Ufii.  5         da&cr^'  and  Sufannah  his  Wife,  Sifter  aitdD«<teL 

Heir  of  TharM5  Boftack  of  LWim,  Gentteman,  were  fum-  ^*1H?»»* 


m>ntito  aniWer  John  ^Haight  of  a  piea'that 'they  rMdcr  ^h<Si*^  a* 

Co  him  two  Hundred  and  fixty  Pounds  which  they  owe  to  the  Executors « 

htm  and  unjuftly  detain,  (^c.    .And  whereupon  the  faid  joined. 

yohn  by  Francis  Ltigh  his  Attorney,  faith,  that  whereas 

the  faid  Thomas  in  his  Life-time,  the  Brother  of  the  faid 

Si^annhb^  whole  Heir  (he  is,  to  wit,  upon  the  itft  Day 

tn  Movtnthiry  in  the  36th  Year  of  the  Reign  of  the  Lord 

Chafirs  If.  late  King  of  Engkmdy  &c.  at  Loni&n  in  the 

Farilb  of  die  Bit  fed  Miry  of  the  Arches^  in  the  Ward  of 

Gftap^  by  his  certain  Writing  obligatory,  granted  hienfelf 

to  be  boMen  to  the  iaid  *John  in  two  Hundred  and  fixty 

pounds  to  be  ^id  to  the  faid  yobny  wh^  theceto  he  (hould 

b6   requefted,  and  to  the  Payment  thereof  well  and  faith- 

fuRy  to  be  made,  the  faid  Tiomas  bound  himfelf  and  his 

Heirs  by  the  &id  Writing;  neirerthelefs  the  faid  Thomas  in 

his  Life-titne  and  the  iaid  Lvcas  and  Sufannahj  the  Sifter 

and  firir  of  the  (aid  Thomasy  ahhougfa  oftentimes  requeft- 

ed>  tbc  faid  two  Hundred  and  fixty  Pounds  t<y  die  fiud 

yshn  have  n<ot  yet  paid,  but  the  fame  to  him  to  psy  have 

re(ufed,  and  the  (aid  Lucas  and  St^annah  fttU  do  rdiife  to 

bay,  whereupon  he*  faith  that  he  is  prejudiced)  and  hath 

^ftajned  Damage  to  the  Value  of  twenty  Pounds,   and 

thei^otr  be  produces  his  Suit,  tffc.  and  he  produces  here 

in  Court  the  Writing  «aforefaid,  which  teftifies  the  Debt 

aforeiaid,  in  the  Form  aforefaid,  |he  Date  «f  which  is  the 

Day  and  Year  aforefaid,  t^c. 

And  the  &id  Lncas  and  Svfannah^  by  Georgt  WhaUr  p|^ 
tlieir  Attorney,  come  and  defend  the  Force  and  Injury, 
when,'  Vc.  and  pray  Oyer  of  the  Writing  aforefaid,  and  it  q^^ 
la  read  to  tfiem,  &c>,  alfo  tfeey  pray  Oyer  of  the  Condidori  ^^* 
of  ch^  faid  Writing,  and  it  is  read  to  them  in  thefe  Words : 
The  Condition  of  i^is  Ot^ligation  is  fuch,  that  if  the  above 
tKKmd  Tbmas  Boftock^  his  Heirs,  Executors  or  Admini* 

ftrators> 


.  Eafler,  3  William  Ssf  Mary^ 

*         '  ftratoHs  fiiall  and  do  w^ll  andtru}y  paj,  or  caufe'tote 
paid  unto  the  above  named  yobn  Haighty  his  £xectttois> 
Adtniniftrators  or  h&spSy  the  Sum  of  137^!  i6x.  of  good 
and  lawful  Money  01  Englamly  on  the  22d  Day  of  i^ 
•  P.  301.    vembefy  which  fliali  be  in  the  Year  of  ♦  Our  Lord  God 
i685)  then  this  Obligi((ion  ihall  be  void^  or  eife  to  remain 
in  full  Force  and  Virtue  \  wh,ich  being  re^|d  ^d  heard 
Ele»in  Atoc-  ^^  faid  Lucas  and  Sufinmah  pray  Judgment  of  the  Writ 
SriU^S  ^°^^^"^>  htczxik  they  &y  that  the  faid  Jchn  heretofore,  to 
for  the^e      wit>  in  ^  Ttrm  cf  >it.  Micbail\2Sk.  paft>  in  the  Court  of 
Cimfe  asainil    the  l»ord  ^e  King,  and  of  the  Lady  the  Queen  of  die 
thefxecutoi:.    gencb  here,  to  wit,  at  Wtpmffitr  im^rfeaded  the  (aid  U- 
ca$^  ;and  pne  Thomas  HuUviA  Petifkpe  his  Wife,  and  BJh 
bert  Raworth  as  Executors  of  the  Teftament  of  theftid 
Thomas  Boftocij   by  the  Names  of  Thomas  Hull^  late  of 
Londouy  Gept,  and  Penehpo  his  Wife,  H^lid  and  Execa- 
jtrix  of  the  Teflaqnent  of  Thomas  Bofiocky  Gent,  decealed, 
9nd  lately  called  Thomas  B^ftock  of  London^  GenL  RAsTt 
Rawortb  late  of  LondoHy  Haberdafher,  and  Lmas  Long* 
bams  late  of  London^  IJaberdalher,  Executors  .of  the  Td*- 
tament  aforefaid  of  the  (ajd  Thoitfas  Bojtock^ .  together  \rith 
':  the  iaid  Pendopty  of  a  Plea  of  Debt  for  two  ffAodred  a«d 
\  iixty  Pounds  of  ynd  upon  the  Wiijtii?^  oblig^ry  ?foire(aid^ 
.  in  the  DecUratioQ  aforefaid  above  /pecified;  aod. where- 
upon«  die  faid  Johrty  then  by  decIsM'ing  agaii)ift  the  ilM 
.  Lucafy  and  the  (Uid  Thomas  and  Pemlopiy  and  /M^  .of 
and  in  the  faid  Plea  by  the  faid  Francis  i^ighy  then  his  At- 
'  toroey  faid,  that  whereas  the  £ud   Thomas  Boftockia\iiS 
Life-time^    to    wit,   upon    i^c  a|ft  Day  of  IfowmbtTy 
in  the  30th  Year  of  the  Reign  of  the  J^rjd  Charles  U. 
late  King,  l^€.  at  Londony  in^theParifh  of  the  EUffidmrj 
of  the  ArcheSy  in  the  Ward  of  Cbea^y  by  a  certain  Writing 
obligaiory  granted  himfelf  ^  be  hoid«n  to  the  faid  7<^  'f 
the  faid  two  hundred  ^uid  i\yXy  Pounds,  to  be  pai^  to  t^ 
faid  John  when  thereto  he  fliould  be  requeftedj  Rever^bf* 
lefs  the  Cud  Thomas  B^Q^i  in  his  Life-tif|ie,  ai\d  idie  fai4 
Penelote  wbilft  ihe  moa  Sole,  Robort  and  Luc^;^^  and  ^ 
faid  Thomas  Hull  and  Pemhpo  after  thj»  ]£^pou&ls  b^tweftt 
them  celebrated,  Robert  an^  Lucas  ajft-pr  tftel^jeaih  of  the 
faid   Thomas   Bojlocky  although  oftentinm  rcqvc&ed,  tke 
faid  two  Hundred  and  fixty  Pounds  to  tne  &id  J^  Mj 
not  paid,  and  the  fame  to  him  to  pay  had  refufed,  apd  ^^. 
.  faid  Thomas  Hully  Pemkpey  Robort  and  Luca^  then  did  rp- 
'  fufe  to  pay,  atid  therefore  he  faid  that  he  was  pr^udicfid 

^  and  had  fuftained  Damage  to  the  Value  of  twepty  Poaint^^ 

and 
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juid  i:herefore  he  then  produced  his  Suit,  t^c.  and  produced 
^ere  in  Court  the  Writing  afbre(aid,  which  teftiiied  the 
Debt  aforefaid,  iix  the  Form  aforefaid,  the  Date  of  which 
is  the  Day  and  Year  aforefsud,  &r.     And  the  faid  JLucas 
-*  hy  George  If^hetUr  then  his  Attorney  came  and  defended  ^  P*  y>%. 
ihe  Force  and  injury,  when,  i^c.  and  prayed  Oyer  of  ibe 
•Writing  aforefaid,  and  it  was  read  to  him^  alfo  he  prayed 
Oyer  of  the  Condition  of  the  iaid  Writing,  and  it  was  read 
to  hioi  in  thefe  Words :  the  Condition  of  this  Obligation    ^ 
•is  fuch,  that  if  the  above  bound  Thomas  Bo/iock^  bis  Heirs, 
Executors  or  Adtntjiiftrators,  ihall  and  do  well  and  truly 
pay,  or  caufe  to  be  paid,  unto  the  above  named  John 
ttaigbti  his  Exefiutors,  A<lfniniftrators  or  AiHgns  the  full 
.Sum  of  137/.  16/.  Af  the  good  and  lawfil  Money  of  Eng'- 
landf  upon  the  aad  Day  of  Novembery  in  the  Year  of  our 
•Lord  God  16&5,  then  this  Obligation  to  be  void,  or  el& 
to  remain  in  jfliU  Force  and  Viftue;  whi<:h  beine  read  and 
.  JBtaid  ib^  fa^id  Liu^s  faving  and  referving  to  himlelf  all  and 
all  Manner  of  Exceptions^   Advantages  and  Allegations 
whatfoever,  as  well  to  the  Writ  as  to  the  Declaration  afore- 
fiid,  prayed  Leave  to  imparl  thereto  here  until  the  O&Vc 
'  of  St«  Hilary  )n  this  Amp  Term,  and  he  had,  .tic.  and  the 
iane  Day  was  gif  en  to  thefaud  John  here,  tic.  as  by  the 
Recprd  and  Proceedings  thercK>f,  in  the  (aid  Court  here  re« 
niaining  more  fully  appeareth;  aod  the  fidd  Lucas  and  £«- 
Janruih  in  Fa£i  fay,  that  the  faid  Plea'agatnft  the  faid  Lucas 
and  the  fiiid  Thomas  Hully  Penelope  and  Rebert^  as  Execu- 
tors of  the  faid  Teftament  of  the  faid  Thmas  Beftuky  as 
aforefatd  profecuted  in  the  faid  Court  here,  as  yet  depends 
Imdifcufied,  undetermined,  and  not  di&ontinued  %  and  this 
they  are  ready  to  verify :  Wherefore  they  pray  Judgment  of 
the  iafd  '(Vrit  againft  the  faid  Lucas  and  Sufannabj  as  the 
•  "Sifter  and  Heir  of-  the  faid  Thomas  Boftocky  in  the  Form 
afore£u'd  fued  out  and  now  profecuted,  the  other  Flea  afore- 
faid  pending  againft  the  &id  Lucas^  and  the  faid  Thomas 
,  Hully  Beneiope  and  Robert,  as  the  Executors  of  the  faid 
Teftapient  of  jhe  faid  Thomas  Boftock  for  the  faid  Caufc  ; 
with  this,  that  the  fai^  Lucas  and  Sufannah  will  verify  that 
the  Writing  obligatory  afor^aid,  for  and  upon  which  the 
faid  John  aj^inft  them  the  (aid  Lucas  and  Sufannah  as  the 
Siftor  and  Heir  of  the  faid  Thomas  Bo/lkky  above  in  the 
Form  aforefaid  now  complains,  and  the  £ud  Writing  obli- 
gatory for  aind  upon  which  the  faid  John  in  the  other  Plea 
aforefaid,  againft  the  faid  Lucas  and  the  faid  Thotnas  Hully 
and  Pcnekpe  and  Roberty  as  the  Executors  of  the  faid  Tef- 
tament 


•  P-  303. 


JMDdtr. 


CoBdnQance. 
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tament  of  the  faid  Robert  Bf/lnkj  heretofore  in  theFonn 
aforcfaidi  hath  declared  are  one  and  the  &me  Writing  obli- 
gktoty,  and  not  other  nor  diSerent,  hfc. 

•  And  the  fatd  John  faith,  thftt  the  faid  Plea  of  the  (aid 
Lucas  and  Sufrnnah  above  pleaded  for  quaihing  of  the 
original  Writ  of  the  faid  Jebny  and  the  Matter  in  the  fame 
are  not  fufficient  in  Law  to  qualh  the  faid  Writ,  or  to 
preclude  the  (aid  Jshn  from  having  hisASton  afbre&id 
agkinft  them,  and  that  he  to  the  faid  Plea  in  the  Manner 
and  Form  aibrtfaid  pleaded  hath  no  Ncsceffitjr,  ntitber  is  he 
boand  bj  the  Law  of  the  Land  to  anfwer;  and  tbiah^  is 
ready  to  verify :  wherefore' for  want  of  a  fufficient  Pleaqf 
the  faid  Lucas^  and  the  faid  Stffannah  in  this  Behalf,  the 
f^id  John  prays  Judgment,  and  that  his  Writ  afi^reCdd  may 
be  adjudged  good,  iffc. 

And  the  faid  Lucas  and  Sufemnah^  becaufe  that  they  above 
have  pleaded  fufficient  Matter  in  Law  for  quaihing  of  the 
iaid  Writ  of  the  faid  John^  againft  them  the  faid  Zmcm 
Slid  the  faid  Sufannah^  as  the  Sifter  and  Heir  of  the  (aid 
Thcmas  BoJi$ck^  now  fued  out ;  which  they  are  ready  to 
verify :  which  Matter  the  faid  jBhn  doth  not  deny,  nor  to 
the  (ame  in  any  wife  anfwer,  but  altogether  doth  refafe  tD 
admit  the  Verification  thereof,  pray  Judgment  and  that 
the  &td  Writ  for  the  Reafon  by  tbem  before  alledged  may 
be  quaihed,  (!fr.    And  becaufe  the  Juftices,  (:fr. 


Hatght  againfl;  Langbam  and  his.  Wife# 


J>el>t  tipon  an 
Obligation 
^ainftHnflnnd 
and  Wife— the 
Wife  Iving  Heir 
to  7.  S. — ^thcy 
]»lfiid  in  Abate- 
Bicnt  another 
A^oD  ag^inft 
tbeMuiband 
mod  othen  at 
Szectitors  of 
J.  S.  ReJp9ntUas 
9mfer  awarded. 
II  Viner  Ab. 

14  VIner  Ab. 
264. 

•  P.  304.  . 


T\EBT  upon  Obligation  againfl  them,  as  tbc 
Wife  was  Heir  to  Boftock.  The  Defendancs 
plead  in  Abatement  another  Action  ^kpendjnj; 
againft  the  HuA>aAd  and  Others,  as  Executors  of 
BofiDck.  The  Plaintiflf  demurs,  and  it  was  argued 
for  the  Defendant,  that  the  Flea  was  good;  for 
admitting  that  the  Plaintiff  coutd  charge  either 
the  Heir  or  Executors 'at  his  £ie£Hon,  or  both 
feverally,  and  recover  Part  agaitiit  th^  oiie,  M() 
*  the  Refidue  againft  the  other,  yet  he  eaniuX 
charge  one  and  the  fame  Peribn  as  Heir,  and  alfo 
as  Executor,  at  the  fame  Time;  for  by  that  Means ' 

he 


EAfler,  I  Wiiliam  6f  Mary. 

he  might  have  two  Judgments  at  the  fame  Time 
fbr  the  fame  Thing,  of  whkh  the  Defendant  can- 
Oct  have  any  Remedy  by  Audita  querela  \  for  be 
caisnot  aHedge  that  Matter  for  his  ReKef  in  an 
Jfudita  querela^  becaufe  he  might  have  pleaded  it 
in  Abatement.  But  where  an  A&ion  is  againft 
one  Perfon  as  Heir^  and  another  Adion  againft 
another  Perfon  as  Executor,  and  he  recovers  two 
Judgments,  and  after  he  has  levied  the  Debt  upon 
6ne  of  them,  he  endeavours  to  ievy  it  again  on 
the  other,  there  he  (bail  be  aided  by  Audita  que' 
relay  becaufe  he  could  not  have  pleaded  it  in 
Abatement;  and  of  that  Opinion  was  PoUeicfm 
Chief  juft.  upon  the  firft  Argument  in  this  Term; 
But  FcnvtH  Juft.  hcW  the  contrary ;  for  that  fee- 
ing one  and  the  fame  Perfon  reprefented  as  well 
die  Heir,  as  the  Executor,  it  is  all  one  as  if  it 
were  in  divers  Perfons ;  Rohjh  being  at  that 
Time  filent.  But  afterward  in  7r/w/y  Term,  PoU 
lixfen  being  dead.  Judgment  was  given  by  Po'Ufell 
and  ^okejby  Jaftices,  that  the  Defendant  fhould 
anfwer  over. .  Levinz  of  Counfei  with  the  Defen- 
dant. 


^aigbt  ^mA  Laf^am,  Hail^  &c.  Executors  of 


T\£ST  agatnll  them  as  Executors  of  Thm.  Bo^  Debt  od  obu- 

J^a^     ^     .     *^  .        ^«  ««        .  *■  >         gatiou  againft 

"     s  Exca 
pleads 

againft  iihn  and  his  "Wife  as  fhe  was  Heir.    The  T^^^^ 


-^^^jbxk  apon  the  Obligation  jupra.    Lan^am  ^^^^ 
)}leads  *     '^  ..^^   *«.•  ^         1-  .      .    . 


rlaitfriflf  demurred,   and  the  judges  diflered  m  Heir,   [iv*^, 
•Opkiioti,  w/aj^r^.     And  it  was  adjourned  to  be  ^^^^^|^^^°' '^ 
farther  argued.     See  36  £.  3.  36.  38.  two  Writs  both,  arc' 
trtught  forthe  fame  Thing,  each  was  pleaded  in  f^'Sl^!*^^*? 

*  »  1  »  1  •        i_      1  1        r         I       ^^*  ObligatK 

Abatement  to  the  omer,  and  both  abated  ;  fee  the  of  their  An- 
like  Ownion,  g  H.  6.  ^uad  id.  &  39  H.  6.  38.  ^f^\      , 

\lt  LOw  awarded. 


or 

00 
tioB 


SafiBT^  '3  William  ^  &f  Mary: 

6  C(f.  5.  Sfiarr/$  Cafe.  The  ReaTon  of  the  Abf  te-* 
ment  of  Writs:  is  not  only  becaufe  the  Party  (halt 
not  be  twice  charged^  but  alfo  that  he  fliall  not 
be  twice  vexed  for  the  faoie  Debt :  And  Noie^  tW 
Obligee  may  charge  the  Heir  or  Executor  ^t  his 
EleftioOf  or  both  of  them,  if  one  is  not  fufficieot.- 
See  I  Jlnil.  PL  13.  the  Ifeir  charged  though  the. 
Executor  had  Affets.  Fiiz.  Execution  1 63.  out  of. 

*  P*  305.  19  /?.  2.  the  like  Dyer  204^  in  Debt  agamft  *  the 
Heir^  it  is  no.  Plea  that  the  ExeciitoY  had  Aflets  1 
but  on  the  contrary  fee  *j  H.  j^  %,  Debt  Kes  not 
igainft  the  Heir  till  the  Sheriff  returns  tliat  the 
Executor  ha*  not  Aflets  i  and  z  Co.  Infi.  233.  and 

7  £•  4^  13.  J.  an  Opinion  that  Debt  does  not  lie 
againtl  the  Heir,  if  the  Executor  has  Aflets :  And 
afterwards  in  Trinity  Term  following  Judgment 
was  given  as  in  the  foregoing  Cafe,  to  anfwef 
over.    Levinz  of  Cotfufel  for  the  Defendane. 


Holms  againft  Seller, 

< 
Articles  that     J^EBT  upou  to  Obligation  of  2o/«  conditioned^ 
^lic"  wLy  ^^^  Performance  of  Articles,  whereby   the 

amoiinu  to  a  Defendant  granted  and  agreed  with  the  Plaintiff^- 
Grant  of  the  ^nd  his  Hcirs  and  Afligtis,  that  it  fliould  be lawftd 
5  Tom  Rep.  for  them  at  all  Times  afterwards  to  have  and  ufe 
*^i-  a  Way  by  and  through  a  Clofe  of  the  Defendant; 

in  Confideration  whereof  the  Plaintiff'  granted  and 
agreed  to  pay  to  the  Defendant  20s.  at  the  Sign- 
ing of  the  Articles,  and  6d.  per  Ann.  to  him,  his 
Heirs  and  Afligns,  and  alfo  to  repair  the  Gate  be» 
tween  the  Clofes  of  the  Plaintiff,  and  the  Defen- 
dant :  And  the  Defendant  covenants,  that  Jobri 
Seller  his  Son,  when  he  attained  the  Age  of  21 
Years,  fliould  confirm  it.  The  Defendant,  after 
the  Articles  fet  forth^  utfupraj  pleads,  that  yobn 
Selkr  the  Son  had  not  yet  attained  the  Age  of  %i 

X  ears^ 


Eajlerj  3  William  &  Mary* 

Year8»  and  that  he  had  performed  all  tl^e  Refidue. 
T^e  Plaintiff  replies,  that  J.  Seller j  jun.  fince  the 
faid  Articles  (then  being  the  Defendant's  Tenant, 
and  Farmer  of  the  Clofe  in  quo;  Isfc.)  had  ob« 
ftru£ted  the  Way  fo  granted  to  the  Plaintiff,  as 
aforefaid.    The  Defendant  demurs  \  and  now  upon 
Argument  it  was  refolved  by  Follexfen  and  Rokejby 
only  in  Coort,  i.  that  it  was  a  good  Grant  of  the 
Way,  and  not  only  a  Covenant  for  the  Enjoyment, 
as  was  objected ;  but  a*  it  was  refolved  that  the  RepUcatimi  m, 
Keplication  was  ill,  in  not  (hewing  that  J.  S.  the  Sat*Si^1^ 
Son  had  a  Title  to  flop  it;  and  then  it  is  only  ahAd>Titk;  fo 
Trcfpafs,  for  which  the  Plaintiff  may  have  his  ^^^^ 
Remedy  by  Action  of  Trefpafs,  but  cannot  have 
f  Covenant  againfl:  the  Covenantor  upoit  the  Cove* 
nant;  and  perhaps  the  Son,  though  within  Age, 
and  farming  the  Clofe  of  his  Father,  might  have 
a  better  Title  than  himfelf.    Whereupon  Judg- 
ment was  given  for  the  Defendant. 


Trinity 


p.  306.  •  Trinity   Terfti, 


THIRP  YEAR  OF  THE  REIGU 

OF 

WILLIAM  AND  MARY. 


In  the  Common  Pleas* 


m^ 


Barrington  agaiqft  Crane. 


The 
tenants 


Father  co-  pjECTMENT,  and  upon  Not  guilty  and  Spc- 
rj^r^d  tSt  cial  Verdift  the  Cafe  was ;  one  Cotteril  being 
the  Son  fliaii  feifed  in  Fee  of^  the  Tenements  in  Queftion,'  in 
^ufc'iif^tirc  Confideration  of  the  Marriage  of  his  Son,  and  of 
Fither  until  the  a  Mamagc-Portion,  June  the  8th,  1713,  cove-« 
li^cM^t  nanted  to  levy  a  Fine  to  his  Son,  and  that  the  Son 
mge  to  the  vCcJhoulcl  Jljud  feifed  to  the  Ufe  of  the  Father  and  bis 

Tait^h^M^-  ^^^^^  ^^^^  ^^^  Marriage  fhould  be  bad;  and  after  the 
ri^e  waahad.  Marriage  to  the  Ufe  of  the  Son  in  Tail,  with  di- 
J|JJ^.J^*^  ^lU^^  vers  Remainders  over,  and  afterward  in  the  fame 
noUf^arofc      Deed  Covenanted  that  he  {i.e.  the  Father)  was 

SJui^tlt^td  ^^^^^^  ^"^  ^^^'  ^^^  ^^  fliould  be  till  the  Ufe  Ihould 
only  inCoye-  be  vefted  in  the  Son.  And  that  after  the  Marriage 
""«•  the  Lands  Jball  remain  and  be  to  the  Son  free  from  alt 

Poft!  370, 371.  Incumbrances^  Eff^.  and  afterward  the  Marriage 
rMod.i75'  was  had,  and  no  Fine  was  levied:  And  whether 
aier  ais  aaj.  ^^e  Ufe  arofp  Upon  the  Covenants,  and  the'  Land 

ihould 


Trinity ,  ^Wittiami£  Mary: 

Ihould  remain  after  the  Marriage  to  the  Ufes  i  Ventru  37a. 
fupra  f  was  the  Queftion  :  And  upon  Argument  *56^3^.*^' 
it  was  refolved  by  Powell  and  Roktfby  (then  the  ai  viDer  kb. 
only  Judges  of  the  Court)  that  this  Covenant  did*'^'  ***• 
not  raife  any  Ufe,  but  refted  only  in  Covenant,  as 
Dy.  55.  a.  96.  a.  162.  a.  and  the  rather,  for  that 
if  the  Ufes  (hould  arife  upon  the  Deed,  it  would 
be  coiitrary  to  the  Intent  of  the  Parties,  which 
was  to  raife  it  upon  the  Fine;  and  if  the  Ufe 
ihould  arife  on  the  Deed,  it  would  difable  the  Fa* 
tfaei"  to  levy  the  Fine,  be  having  before  parted 
with  the  £ftate  by  the  Deed.  Alfo  the  Father 
could  not  covenant  that  the  Son  •  ihould  iland  *  P-  307. 
fetfed  of  Lands  whereof  the  Father  is  feifed.  And 
the  fubfequent  Covenant  was  intended  againft  In- 
cumbrances only,  as  is  ufual  in  fuch  Cafes,  and 
not  to  raife  any  Ufe,  as  it  ihould  if  the  Covenant 
had  been  (as  is  ufaal  in  fuch  Settlements)  That 
for  any  Default  of  a  Fine^  or  other  Execution  of  the 
Conveyance^  the  Father  flmli  ftand  feifed  to  the  Ufes. 
But  here  the  firil  Covenant  is,  that  the  Son  (hould 
(land  feifed,  which  he  cannot  do^  before  a  Fine 
be  levied  to  give  him  Seiiin ;  and  therefore  they* 
gave  Judgment,  that  no  Ufe  did  arife  upon  the 
Deed,  as  it  had  been  before  adjudged  upon  the 
fame  Conveyance  in  this  fame  Courts  upon  a  Spe^ 
cial  Verdict  formerly  given,  which  appears  entered 
in  Hi//.  33,  34.  Car.  2*  C.B.  Rot.6vj.  Hale  zgzinQ:  Ante  xil6. 
Cockeril.  Levinz  tor  the  Plaintiff,  Birch  for  the 
Defendant,  who  claimed  the  Remainder  by  the 
(aid  D^ed. 


Part  in.  A  a  Simrfon 


frindf,  iWOiam  &  Xhfy, 


S«  Qi  z  Daavers  429*  pK  9^ 

tditaki^hMftcrJtESJPASS  for  ddcit^  tbe  PfeiatiflPa  Anchor 

?twf «Sft«i         and  Cable    The  Defaidut  juftiBes,  for  dial 

the  Mas«r^      WhoHm  Slid  C^Jc  vcTc  fetibd  of  the  Manor  off 

^^'        Buriing  juma  mart  la  Suffex;  and  a  Cttftdm  thcre^ 

that  the  Liirds  of  the  Manor  hare  vfed  in  Gafoi  of 

Wreck  of  any  Ship  there^  caft  vpon  the  Minor 

feettreen  the  FIuk  and  Reftnc  of  the  Sea,  to  take 

Care  aa  well  cf  the  Bariai  of  dead  PerloM>  as  <tf 

KTing  Per fcMis  there  caft^  beifi^  fick  or  wowied  } 

aad  to  pxtefiBhre  thii  Goods  there  caft  for  the  UTe  of 

the  Otmera  ;  and  in  Cdnfideratkm  thereof  to  havt 

the  beft  ikacfaolr  and  Cable  of  the  Ship  there  caft} 

and  that  fiich  a  Shop  Wing  wrecked  and  caft  00 

Ae  faid  Maaor,  tbe  Oefismiaiit)  as  Serrant  of  the 

Lo^a,  took  the  Anchor  and  Gable  in  die  Decb* 

tation  nwlotiohed,  being  tbe  bis^ft  Gable  bekmgiag 

to  the  faid  Skip*     Whereupon  tbe  Pbintiff  de* 

mtirs }  and  now  it  waa  argned  for  tbe  Plaimiff, 

that  thia  Guftom  is  usreafonaUe,  and  withont  any 

g;ood  Goofideratioa}  for  all  the  Coa(idecaiion  ia 

AD  snore  than  wbat  common  Cbarity  obliges  the 

CaAom.         Lord  tb  AvK    To  which  it  was  atifwered^  That  tkAl 

mty  bt  good  by  Cuftom  wiUMMit  aay  Gbnfukri* 

prcicriptioD.     lion,  which  would  not  be  good  by  Preflcr^ckui 

without  a  Conlideration ;  as  a  Cuftom  to  torn  his 

*  P.  508.  Flow  on  another's  *  Headland,  fo  ioxFiJhermen 

to  dry  their  Nets  on  another's  Land }  or  to^  dig 

another's  Land   to  make  Bulwarks  -in  Time  of 

Danger,  &fr.  becaafe  thofe  Things  are  for  the 

.  ptibhc  Good ;  fo  the  Cuftom  here  is  for  tbe  £n* 

coaragcment  and  Safety  of  Navigation ;  and  at 

thoogb 


trinity,  3  WH/utm  £s?  Atary. 

tbottgh  it  bd  a  Charity,  yet  it  11  not  liriris^rdnibl^ 
to  have  a  Recompence  for  at  Man's  Charay  and 
CbarfKe.  And  of  that  O^nion  wtto  Pawull  aad 
Rohjiyi  (being  the  only  Jmlgea  of  the  Court ; )  biit 
it  was  adfootoedj  But  afterwards  it  was^  accord- 
in^y  aclj«klged  for  the  Defendant  Serjeant  Pimell 
fdr  the  Plaintiff^  Lewnz  fat  the  Defendant, 


Barnes  ^^A  Cfftke. 

jrfEGTMRNT  6h  theDemlfe  of  Bird,  rfnd  on  Admittance  tt 
^  Not  guilty  and  Special  Verdift,  the  Cafe  was ;  ^Sfe  h  fo  rf 
the  Land  in  QcTeftfon  t$  Copyhold,  Parcel  of  t^  lum  in  the  fte- 
Manor  of  Widfo/td,  whereof  the  Leflbt  is  Lord ;  ^^Jfi^ 
aiid  rile  Father  of  the  Defendant  being  feifed  oftbeHemaiacier' 
the  faid  Copyhold  in  1650,  fdrrendered  ft  to  the^^^ 
Ufe  of  himfeif  and  his  wife  for  their  Lites^  the  i'm^.  lao. 
Remainder  to  the  Defendant  in  Taftj  the  Hufcand  \j^^°^  *^' 
aad  Wife  were  adrhhtcd,  and  paid  ic/.  Pine,  andcrl'tt^^, 
4.  Jac.  2*  they  being  both  dead^  the  Defendant  ^^jJ^^r 
prayed  to  be  admitted  to  the  Remainder,  and  fo  cro.  jl^si. 
he  was,  and  5  J/,  fet  npdn  him  for  his  Fine,  the  4Co,  w,  »j. 

'  ^  ^  —-  '-  1  Leon.  4 


Land  being  1 1 2/.  per  Ann,  The  Fine  was  after-  \  J^" 
ward  demanded  of  the  Defendant^  and  a  Day  mA 
Place  appointed  for  Payment  d  it,  which  be  did 
not  pay,  and  faid  that  bethought  none  was  due, 
for  that  he  was  admitted  by  the  Admittance  of  his 
Ftaher  and*  Mother,  Tenants  for  Life;  and  there* 
fore  he  refttfed  to  pay  it«  Whereupon  the  Leflbr 
entered  and  made  the  Leafe  to  the  Plaintiff;  and 
in  this  Cafe  -three  Points  were  mored  1  u  Whe- 
ther any  F!ne  be  due  in  this  Cafei  kni  xv^on 
Argtimeiil  it  was  held  by  Paweil  and  Rakejbyj  the 
obly  Judges  in  Courts  that  no  Fine  was  in  this. 
Caff$  due,  except  there  be  a  fpecial  Cuftom  for  it  $ 
hat  (he  Admittance  to  the  particular  Edatea  was 
sUb  an  .Admittance  to  the  Remainder  j  and  that 

A  a  2  which 


fr 


Trinity  J  3  WiltiamiS  Marj. 

wRidi  Uifaid  in  4  CoiRep.  22;  23*  b.  that  it  Ihalt    ^ 
not  be  to  the  Prejudice  of  the  Lord  in  Refpe£b  of 
hit  Fine^  is  to  be  intended  where  a  Fine  is  d^ie  by . 
^         CQftom  for  an  Admittance  of  the  Remainder; 
but  witliout  a  Special  Cuflom  Aone  is  due.     Cro. 
•  P.  309.  Eliz^  ijoij..  ♦  Gupping  verf.  Buunie^   i  RelL  Abr^ 
505.  ]it»  X..  Mo.  PL  488.    DeJi  verf.  Higden^  i^ 
Refufaitopaya/i/rf.  P/.  658.     2.  They  held,   that  this  Refufal 
^^^*^*^n^,  being  upon  a  doubtful  Matter,  and  in  fuch  a  Man-  . 
Forfeiture/     ner,  was  no  fuch  obdiuace  and  wilful  Refufal  as 
i3^Co?  I         would  incur  a  Forfeiture.     3.  Objefted ;  fuppof- 
ing  no  Fine  was  due,  yet  feeing  he  had  prayed  ta 
be,  and  was.  thereupon,  admitted,  he  ought  to 
pay  the  Fine  (for  it)  though,  no  Admittance  was 
neceflary,  but  the  Admiffion  of  the  Tenants  for 
Life  had Ibeen  fulEcient  for  him;  for  upon  every 
Admittance  a  Fine  is  due  to  the. Lord,  and  here 
by  the  Acceptance  of  the  new  Grant  and  the  Ad- . 
miiEon  of  him  thereupon,  he  had  waived  the  Be- 
Xc  »i!S;i'u  nefit  of  the  Admiffion  of  his  Father  and  Mother, 
doe,  a  Refufal  and  IS  now  in  as  by  a  new  Grant  from  the  Lord^: 
fdSL"°'^-^''"And  tothisii^^^^/J^JufticeTeemed  to  incline,' that 
Hobartxaj,     he  having  prayed  and  obtained  an  Admittance 
Not  eg  where  there  needed  none,  he  ought  to  pay  a  Fine 

xMod.x2o/   for  it;  to  which  Powell  feemed  contrary,  and  it, 
iCh»,ca. 9*.  y„^  adjourned}  but  afterwards  adjudged  for  the 
Defendant. 


Co.  Lit.  60. 
Raym.  4a. 
%  Mod.  %%^t 
ISO.     \ 


Admittance 


The  King  againft  L^^  ia  B.  R. 

•  »  -  • 

Mamdamutdoe^  A  Mofidamus  WHS  gfam^d  to  reftore  a  Prodor 
Prodor!^'*  XJL  in  the  Court  of  Arches:  And  now  aiter  a 
1  Ley.  23.  Retorn,  and  Argument  thereon,  it  wa«  refolTed 
a  LcY.  Ui  x8,  i^y  u^^  Gh^  j^jft^  Gregory  and  Eyre  juftice^,  (Dol^ 

Trem.  P.  c.    bcn  being  abfent)  they  delivering  their  Ofnnions 

feriaiim^   That  this  was   no  fuch   public  Office 

whereof  a  Writ  oi  Mandamus  would  lie#     This 

Cafe 


Trinity y  3  WilKam  &  Mary. 

'  Cafe  was  by  the  Report  of  John  Powell  Serjeant 
at  Law',  and  afterward  a  Baron  of  the  Exchequer^ 
then  a  Judge  of  B.  C.  and  laftly  a  Judge  of  B.  /?. 


In  A  R. 


Newton  againft  5V/gj. 

r 

S.  C.   1  Shower  96.  &  268.     3  Mod.  326,'  329. 

1  Salk.  lopy  110. 

cy^RESFJSS  for  entering'  hU  houfe,  and  taking  inn^ee^w  n«> 

his  Goods  I  May  1  Jjr,  2-  and  upbn  Not  guilty  c^^^J] 
a  Special  Verdift  fbund  the  Plaintiff  an  Inn- Bankrupt!  b. 
keeper  ih  London^  and  that  he  bought  Hay,  Oats  J  ^^^J; 
and  other  Provifions,  and  fold  them  in  his  In'A,  $i%.  ^ 
and  thereby  got  his  Living,  (and  further  found  ^"*°'*  ^'  ^' 
he  had  a  Part  in  a  Ship  fet  to  Freight, .  and.  had  CookeB.1.. 
therein  a  Stock  to  •  the  ValUe  t>f  50/.     But  by  an  •{.•  ^-  '  ^ 
Imperfe&ion  in  the  finding  of  this  no  Regard  was  inih  Bankrupt 
had  of  it)  and  they  found,  that  fiich  a  Day  he  18ft  ■g^'^  "^*« 
his^Hottfc,  and  abfconded  from  hiar  Creditors,  ah9  v^«&ie!.  \ 
thzt  theOommiifioncrs  of  Bankrupt  fold  the  Goods'  *  P.  310. 
to  the  Defendant ;   whereupon  he  entered '  tii^ 
Houfe,  and  took  the  Goods,  ^Ji^  i^c.    And  the 
only  C^eftion  was.  Whether  this  Innkeeper  (m-    '        ,  '^ 
this  Bnding  of  the  Jury  could  be  a  Baiiikrapt?; 
\And  after  it  had  been  twice  argued,  the  Court    ' 
delivered  their.  Opinions*  wfon  this  Point  <>nly,  •  . 
witiiout  having, any  Regard  to  the  I (nperftfftioifs 
is  the  Verdift.    And  DMtn  Juftice  held,  that  an 
Innkeeper,  as  fucb,  cannot  be  made  a  bankrupt 
i^itbia  the  Statute :  But  by  the  Special^  finding  m 
this  Verdift,  vi%.  That  he  bought  and  fold  his 
.     /  Provilions, 


,1' 


»^' 


« Fro?ijSbiis,  and  tberehy  got  bis  living,  be  iiiclni- 
ed,  tbat  be  might  be  a  fiaakrupt  according  %o 
Jones.  zsiA  ^ffrielfy^s  C^nicm  in  die  Cafe  of  Crjf/f 

MwJh  *^^'  6  ^^  -^^^^^  215  ft  is  reported  by  7^»^/  and  March ; 

cA.  c^' 549.  fcut  be  agreed,  that  a  common  Country  Innkeeper, 
who  rents  Land,  and  has  Hay,  Oats^  bfc.  of  bis 
own  Growth,  (hall  not  be  a  Bankrupt.  But  the 
Other  three,  viz.  Hok  Ch.  }uft.  Gregory  and  Eyre^ 
held,  that  neither  the  Plaintiff,  as  this  Cafe  is 
found,  nor  any  other  Innkeeper,  a>uld  be  a  Bank- 
rypt  or  Trader  within  the  Statutes,  he  being  a 
Period  who  for  the  common  Good  keeps  a.Hoofe 
to  entertain. a^d  lodge Trayi^IIers,  ^  f^rnjfh  ^csei 
with  Proyinans  at  rej^foaable  Prices,  which  he  is 
compellable  by  Law  to  dp,  and  is  punifliable  for 
the  Nonrfeafa^q^  therpqf^  wheref^^re ^ tfiey  gavp 
.^  •  Judgment  fdr  the  plaintiff /Z)&/&^/i  being  abtent) 
fogf  ne  after^firds  told  ^me  tb^t  ht  confe^ted  to  the 
Tfid  J44^iil^Rf..    /<wi«  pf  Couplel  fqr  jhe  Pl^^ 

m  '  |.««l  >«  I'  . 

•    ;  ;     ._-_       .  .    ,.  f.    ■ 

*PV.3i.i.    ;•  4«tfrfro»  .9g»«4ft  Mfiftwi  Ka«eBtt»r  rf  ^$m^ 

•  '  •  - 

CkMiorf kft^  I^^?'  pn  Obligation.    The  Defendant  plearfi^ 
tiSS^  .  *  l**g«w;nt  ^nft  bbn  as  Execiitor  lypoo  am 

leisv^  ktpjks  'Obliijatfon  bf  the  Teftator,  bi^t  does  sot  coaclode 

^^zJ!i^xt^^^* P^^  ^^  ^^^  *^«"  o^*^ 

hQ  ha^  Aifu    Judgmf  n^a  v^ll^  and  tha^  he  has  fully  admiidftered 

good,[{aveoii|7Rie8)  Efo  cbargtil  fprttb  the  laid  Judgments,  and 
vcS"'-  ^^  Hotfuffifiem:  to  fatisfy  them.  The  Plaintiff 
Fdk'^a'ds,  394.-?^flpKes^  prU^ndo  tbat  all  the  judgments  weic 
^aiiitd  by  Frand,  ibrPiea  fays,  that  the  Day  <yf 
j^  Writ  thete  was  bo  more  than  100/.  due  on  aH 
tbe-faidJudgtDcms,  ihtdtiaiibeDafniihM 
4IF^^  fifS^cieii  to  fathfy  the  yadpnenu^  and  ^Ifo  the 
rtftintiff  biiiDebt,  and  that  he  petmitted  the  Judg* 

meats 


mtoM  to  rcmiia  in  FcoTce  t^  dcfhiu^him*  Whore- 
vpoQ  the  DefeiuUfit  gen^raHf  deguirt;  and  now 
it  W9S  r^rohred  by  the  Court,  i*  Tint  dliii  i^cperai 
JP^eoiding  of  Aflets  fnfiiciefit  to  fatiifjr  mil  rhs  Judg>- 
uienis  aad  the  Plaintiff,  was  f^od*    But  then'^^^^ 
fldly.  The  macerial  Part  of  the  Plea  ia  the  htteH^  j^'^^^^^J^ 
9fxd  thereof  no  Veoue  is  laid,  vhere  t^  had  Afleta  kr  w^iiiu  ^ 
^a  be  ought ;  (b  that  the  Afleta  are  not  triable,  po^;  3^^^ 
akud  this  is  an  incurable  Fault.  \  But  then  3.  it  wiEs  s  1^  Jt    . 
K>^eaed»  That  the  Plea  is  iU  in  not  condudiag  ^^  ^  ^  1, 
pilous  paM  per  Bec9rdum  of  the  Brft  Judgrheot :  T^  5  aoq.  c.  iSL 
which  it  waa  atodwered,  that  that  Fatilt  is  no  niore  J^^^;j| 
than  a  Default  of  Trial  by  the  Record,  vbieh  ia  4  Btc.  Ak't. 
paft  over  by  the  Replication,  which  has  admitted 
all  the  Judgments,  but  fays,  thar  ^he  Defendant 
had  Aifets  ultra  to  fatisfy  them,  and  is  no  more 
than  the  Omiflion  of  a  Vehue  for  trying  by  the 
Country,  which  is  always  cured  by  pleading* other 
Matter  over  to  be  tried,  which  is  the  Afleis  here ;    , 
sind  thereof  the  Court  would  advife.    But  alter** 
wards  they  ruled  it  accordingly .    Lfivivfi  for  th^ 
pefendant.  , 


•  Stefbfm  againft  fianbam  in  B.  R.  *  p.  31a. 

ONE  Blanker  26  Etiz,  being  feifed  in  Fee  cXctnatS^^d^ 
the  Tenements  in  Queftion,  acknowledged  fg^^^jf^^ 
a  J>tatute  to  Parry  and  Siudefy;  Ssudefy  furyives  !|ftS^»  x/W/ 
and  dies  ioteftate  in  16^3,  and  in  1675  Robert  "^^^^  •^^^ 
StudeJy  his  Adminiftrator  fued  an  Extent  and  acoT^i^$j<A« 
Liberate;  and  before  any  Entry  or  Recovery  ofn^« 
the  Poffeffion  aiEgas  his  Intereft  to  the  Leffor  of tsJnTiS- 
tbe  Plaintiff,  who  brings  hk  Ejectment;  and  on  x '^j^  Ai». Jr^^ 
the  Trial, before  Ftntrh,  a  Judge  of  €,  B.  be  at^*^^^^- 
the  AiGzes  caufed  it  to  be  made  a  Cale  £3r  the 
Opinion  of  the  Court :  And  upon  Argument  in 
^.  R.  wh^r^  the  C^fe  depended,  it  was  held  by 

all 


Trimtys  3  W^tUlam  &  Mary. 

-ail  the  Jufticesi  that  Ae  AiSgnme^t  before  Entry 

or  PdiTeffiQa  was  Void  ;  for  by  the  Liber dtt  be  has 

accepted. the Pofleffion,  and  is  eftopped  to  fay  the 

contrary :.  And  thai  when  the  Owner  continues 

\-*-  in  Pofleffion,  this  turns  the  ^offej/ion^  which  the 

J.  Adminiftratbr  of  the  Gonufee  hath  accepted  by 

iflf0^iH$iu,  it  the  Liberate^  to  a  Right  which  is  not  affignable  before 

;^^-J''*5^?/A^  fojfcffim  ie  regained  by  EJeflmini,'  or  Re-entry, 

4  jif«jL  48.       or  fame  other  lawful  Means  ;  and  thdy  gave  the  fame 

Judgment  in  the  fame  Cafe  between  Hanbam  and 

IVoodford^  upon  another  Statute  ac:know{edged  by 

the  fame  Blanker.     Levinz  of  Counfel  in  both 

...    Cafes .  fpr  jchs  Plaintiff. 


>■   T. 


"• Smith  againft  Cave. 

Execution  fucd  >tA!HE  PlaiBtifF  bfought  ijeclmeiifj  arid  had  a 
Sll^gS  «d  L  Verdia  at  the  Mizes  this  laft  Vacation. 
Bail,  isvoid  TJie  IJefendant  brought  Error',  and  had  it  allow-* 
sif  S'c  ^»^^^^^^  jand  Bail  ^as  put  in  the  24th 'of  O.^ober.  The 
not  10 Contempt  PlaiutiflF  afterward,  viz.  Ociob.  27.  not  having  No- 
TiSrArSi^^cc  of  the  Writ  of  Error,  enters  Judgment  gc- 
Com.  Dig.       neratly,  which  refers  to  the  firft  Day  of  the  Terra, 

fjJ^^'af/***  ^"^  ^^^^*  ^^  Execution  tefted  the  firft  Day  of  the 
^  NoSttiCMthm  Term,  and  had  it  executed  before  Notice  of  the 
"•^'''i^/7'^  Writ  of  Error/    Arid 'now  it  Was  moved  to  have 

Am    Jv^rit   Of  ■ 

V  Rtrorofier    Rfiftltution ;'  for  by  the  fuing  of  the  Writ  of  Er- 

•^ y«S^ri^/"'««- ^^^'  and  Allowance,  and  Bail  put  In,  the  Hands 
'•^^S^ri/r  of  the*  Court  are  foreclofed,  fo  that  they  cannot 
Peco^hizMKce  grtnt  Executiou,  'and  therefore  the  Execution 
udl^,  tt^r  (here)  is  void ;  and  although  the  Party  ought  not 


M 
C« 


^«^.  5te/.  16  w*  to  be  puniihed  for  fuing  Execution  after  the  Writ 
ili^ui'jyi^  of  Error  allowed,  he  riot  having  Ngrice  of  it,  and 
j8Cte.lv*.  ro;.  therefore  in  no  Contempt, 'yet  Kcftitution  ought 
*  ^*  3^3*  to  be  made  to  the  Defendant,  becaufe  the  Execu- 
tion is  void,  and  fo  it  was  refolved  Pafi^h.  1 3  Car, ' 
2.  ^^rin.  14  C^r.  2.  BIR.  20H.  6.4.  Gro.Ja.^ 

34^» 


I.  _ 


I u 


•  Trinity y  3  ff^illiam  &f  Alary • 

.  •  -  • 

342,  s^S'  J^^li  z  Abr.  4^Zn  Sfy.  159.  By. all 
vrhich  Books  it  appears,  that  the  Hands  of  the 
Court  are  foreclofed  by  the  Writ  of  Error. ,.  And 
'  although  the  Judgment  in  thi^'Cafe  by, the  general 
•  Entry  refers  to*  the  firft  Day  of  the  Term,  viz. 
Odober  23*  and  the  Execution  is  of  the  fame 
Date,  \(^hich  is  before  the  Allowance  of  the  Writ 
of  Error,  which  was  not  till  O^ob.  24.  yet  the 
Judgment  being*  founded  upon  the  Verdift,  which 
was  given  in  the  Vacation,  and  whereupon  the 
Judgment  could*  not  be  enrei-fed  *by  thp  Rules  of 
the  Court  till  the  qiiario  di'i  fpjly  ^iz-.  OfloL  27. 
(at  which  Time'  the  Judghifent  was  figned)  the 
Cooft  (half  award  Reftitutidn  withodt  Cofts  of 
either  Side  i  and  the  Plaintiff  is  excufed  of  the 
Conrecppt,  he  having  no  Notice 'of  the  Writ  of 
Error.    Leiiitz  for  the  Defendant, 


.; 


^     «  • 


Uele  againft  the  Byha^xii  ExeUf*  ^t^A  Hayman. 


A 


:.S.  C.  4  Mod-  1314..     4  6alk-!S39-\  Shower  P,  C- 
/**  13*8.     a  Liit.  '1b94.Nel.Lut.  34^^:  .  . 

^are  Impedit  for  the  Church  of  Sautbpole^  Biihop  pleads 
and  declares  that  th«  Plaintiff  was  feifed  of '^*'J^^^>''? 
the  Advowfon  m  Fefe,  and  prefents  0De>ui^//r^-/i/«rater«,/«r 
more^  who  died,  and  that  it  belonged  to  hiaa  to^>***/^^^^"^ 
prefent,  and  th^  Pefendants  difturbcd  him.     The  thcrrfo" he  re 
pifhop  pleads  he  claims  Nothing  but  as  Ordinary,  ^^f"^**  ^""r^* 
arfd  that  within  fix  Montjis  after:  the.  Death- of  goSln*i?«l. 
'  (^ultramore  the  Plaintiff  prefented  Hiddcr^yniiqvfis  -'''^*^- 
perfona  in  liifraiura  minus  fiifficiensj  Jive  Capax  ad 
babend^  Ecclef.  prad*;.  and  that  the  Biihop  upon 
Examination  finding  him  minus  fufficiens^  i^c.  re- 
fufed  him,  and  thereof  gave  Notice  to  the  Plain- 
tiff, and  required  him  to  prefent  another;  which 

he 


.     ,         Trinity,  3  mUim  &f  ^lar^. 

he  did  not.  do  within  theii^  Moatht,  and  there- 
fore he  /coHated  the  Defendant ^^vn^^/z.^  Hayman 
pleads  tie  lame  Flea,  viutai[  mufan<P.  \^hcreto 
the  Plaintiff  replies,  that  Hidd^M^p,  bis  Esand- 
nation  by  the  Ordinary  was  admitted  into  Ordcn, 
and  received  the  Cure  of  SouJs,  and  had  been^  a 
Vicar  inftituted,  tSc  into  another  Church  for 
P»  3  f  4#  divert* Years  *  before^  (^  fuit  in  verbp  divino  doStaSy 
t^c^  l^hereto  the  Defendant  m4ikcs  an  imperti- 
nent Rejoinder*  And  after  divers  impertinfot 
Pleadings  a  Demutrer  was  joined;  thereupon :  And 
the  only  Queilion  w^s  upon.  the^^Jba.  in  Bar^  and 
that  was  s^rgued  for  the  PI^^intiff.  to  be  tpp  ^gene- 
ral,  viz.  ,in  faying  that  the  PlaintiflTs  Clerk  Hid- 
der  was  minus  fuffiuens  in  liieratuvAy  non  capax  ad 
babpnd'  Ecetef.  not  (hewing  particularly  wherein  he 
was  iiifufficient,  or  incapable^  and  5  Co^  Rep. 
Speccfs  Cafe  was  cited,  that  Schtjmaiicus  tnveteratus 
is  infufficient  in  ndt  fhewing  wherein  he  was  a 
ScbifmaticL  Whereto  it  was  anfwered,  that  there 
are  fevetalparcieuilar  Matters  which  will  make  a 
Scbifmaticky  and  fome  of  them  by  the  Temporal 
Law,  as  Non*Conforn[uty,  not  reading  the  ^rti- 
'  des,  }^c.  appointed  by  A 6ls  of  Parliament,  and 
are  triable  by  the  Common  LaV;  other  Matters 
by  the  Canon  Law,  and  foine  of  the  Canons  were 
liever  received  in  Engi^nd;  and  therefore  in  the 
Cafe  of  a  ScififmaticMiit  ought  to  be  (hewn  vliere* 
in,  io  that  the  Court  may  judge  thereupon ;  But 
a  Sa£ci^icy  in  Literature  is  a  complicated  Things 
confifling  of  (tivers  Sorts  of  Learning  to  makie 
f>ne  fit  to  be  a  Divine,  of  which  the  Temporal 
Comrts  are  not  Judges,  but  the  Metropolitan  tynly, 
3S  wai^greed  in  Specaf^  Cafe,  and  Uliterafenefi  1% 
there  agreed  to  be  a  good  Caufe  of  Refufai :  And 
foch  Fkadings  as  here  m  this  Cafe  have  been  here* 
«fore,  as  Trin.  3  Eiix.  C.  B.  Rot.  906.  Mich.  6 
Ei.  C.  £.  Sot.  646.  Mich.  15,  i6  EHz.  C.B.  Rot. 

1941. 


/ 


Trinity^  3  William  &  Mary. 

1 941.  which  Rolls  were  brought  into  Court ;  and 
thereupon  all  the  Jodgct,  mz.  Nevsk,  P^wdl  and 
Jtokefiy  (no  Ch«  Juftice  being  yet  made  fince  Pol* 
l€:cfen\  Death)  held  the  Plea  to  be  good ;  but  it 
yanA  adjourned  to  be  further  argued :  But  after* 
'wards,  Tr£hy  being  hzdc  Chiet  Juftice,  upon  a 
further  Argument  the  Plea  was  adjudged  infuffi* 
cient  by  the  whole  Court.  Levinz  for  the  Defen* 
fdant,  Pemberton  for  the  Plaintiff.  Whereupon 
£rror  was  brought  in  B.  R.  and  iher^  the  Judg* 
ment  was  affirmed.  But  afterwards  upon  Error 
brought  in  Parliament  it  was  reverfed,  and  the 
jPIea  was  adjudged  good-  by  the  I#ords  in  Parlia- 
ment* .  ^ 


>   ri  *  ■ 
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Michaeloias 
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'■"IN    THE  /•• 

THIRlt)  ¥tAR  or  T|ffi  REIGN 


WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


Trinity^  3  William  and  Mary* 
JTiP^rifr  againft  Knigbt. 

Dedantkmia    London^  \  JT^ ILLIAM Kmght^  late  of  U^iftbeer^  ifi  the 
Ajmmfifa.  iQ  ^if^  J  /^i^    County  of  Ainf,  Clerk,  was  attached  to 


i  ft^"A^  anfwcr  ff7//w«  Ktecb  of  a  Plea  of  Trcfpafs  lipon  the  Cafe, 
ment  for  the  *  &^*    And  whereupon  the  £ud  JftlUam  Kiubj  by  y.  71 


certain  Part  fbeing  one  Moiety  or  thereabouts]  of  a  cer. 
tain  VeiTel  called  the  Lawrely  as  of  bis  own  proper  Part, 
and  fo  being  thereof  poflefled  of  fuch  his  Intereft,  after- 
wards, to  wit,  in  the  Parlfh  of  the  Bleffid  Mary  rf  tig 
j/rchesy  in  the  Ward  of  C%^^,  died  thereof  poflefied ;  and 
whereas  the  faid  William  Knight  in  the  Right  oi  Jnns  bis 
Wife,  Executrix  of  the  laft  Will  and  Teftament  of  the 
'laid  Nicbolas  Carrington  [as  he  the  (aid  JViUiam  Knigbt  af« 

linned] 


fimied]  aftermrds^  to  wttt  upoa  the  13th'  Daf  of  July^ .  *  -> 

ia  the  Year  of  .our  Lord  .i689>  at  Lmdm  aforefatd)  in  the 
Pariih  and  Ward  afbrefiiid,  was  lawfidly  pofllefied.  of  the  '  ' 

entire  Intereft  of  the  (aid  Nicholas  Carringt^n  in  the.iaid 
Ship,  then  being  in  a  certain  Voyage  upon  the  High  Sea,  \  -* 

and  divera  Sums  of  Money  then  were  due,  and  from,  that 
Time  afterwards  would  become  *  doe  to  the  faid  WiUiam  %  p^  ^   A 
Knight  in  the  Risht  of  his  Wife  aforeiaid,  growing  and  '      *  ^ 
accnuDg  for  the  rrofits  of  theiaid  Voyage  $  and  afier wards, 
xo  wit,  upon  the  faid  13th  Day  of  Jutjj  in  the  Year  of  our  ' 
Lord  1689  aforefaid,  s^x  London  aforefaid,  in  the  Parifli  and. 
Ward  aforeiaid,  a  .certain  Difcourfe  was  moved  and  had 
between  J  the  (aid   fFilliam  Keicb  and   the  iaid  fVUliam 
Knfigbt^  of  and  coocemtne  ^he  Sale  and  Purchafe  of  the 
entire  Intereft  of  the  iaid  n^Usam  Knight  in  the  faid  Veflel, 
in  the  Right  of.  his  Wife,  together  with  the' Profits  accru<- 
ing  from'  theVojrage  afiurefiid;  and  upon  that  Difcourfe, 
then  and  these  it  was  agreed  between  them,  that  the  fiud 
William  Knight  ihould  fml  and  convey  to  the  iaid  IViUiam 
Ksech  his  entire  Intereft  afoceiaid  in  the  faid  Ship,  and 
fhouldaffign  to  the  faid  fVilUam  Keicb  his  entire  Profit 
aforciajd,  accruing  from  the. faid  Vo3rage;r  and  diat  fuch  • 
Sale  and  AiEenment  fliould  be  made  in  Writing,  and  tiiaC> 
the   faid   ffiuiatn  Keeck  fhould  pay  to  the  faid  ffUHam 
Knight  fix  Hundred  Pounds  for  the  entire  Intereft.  of  the 
iaid  fyHliam  Knight  in  the  iaid  Veffel,  and  for  the  entire 
Profit  aforefiud  accruing  from  the  faid  Voyage;  provided 
his  Intereft  aforefaid  in  the  Right  of  his  faid  Wife'  (hould 
amount  to  one  full  Moiety  of  the  faid  Veilel,  and  after  that . 
Rate  iox  the  entire  Intereft  of  the  (aid  JViUiam  Knight  in 
the  faid  VeiTel,  ihould  his  Intereft  aforeiaid  be  more  or  lefs 
dian  the  Moiety  aforeiaid  \  and  that  the  faid   fyilliam 
Ketch  (hoold  pay  to'  tiie  iaid  JVilliam  Knight^  twenty*three .  ^ 

Pounds,  and  ten  Shillings  of  the  laid  Money  before  hand, 
and  the  Refidue  thereof  ^t  the  Time  of  the  Execution  of . 
the  Writing  aforefaid ;.  and  thereupon  the  faid  IViBiam 
Knight  {in  Confideration  that  the  faid  ff^liam.Kcech  then 
and  there  paid  the  (aid  IViUiam  Knight^  the  iiud  Sum  of 
twenty-*three  Pounds,  and  ten  ^Shillings  before  hand,  and 
then  and  thiere  upon  hirofeif  afTamed,  and  to  the  faid  tyil* 
limn  Knight  faithfully  promifed  to  perform  the  faid  Agree-* 
ment  in  all  Things  oh  his  Part  to  be  petf<5rmed j  upon ' 
hioifelf  aflfumed,  aod  to  the  fard  fViliiam  Kttch  then  and . 
there  faSthfiUiy  promiftd,  that  the  faid  Jf'Uliam  Knight  the 
laid. Agreement  ia  all  Things  on  his  Part  to  be  performed 

well 


0\ 


tniCteat.       weDi|uf£MifidDI|rwinjU  per^^  AdfwiiMsf 

Money  hid  ud  aUa  tht.  laid  #SttMHi  JKkjAr  ^ftonvanisi  c»vic^  upioAe 

"«^^^  ift  Dajr  of  JUEri^,  n  the  2iid  Year  of  dK  now  Kuig  mi 

(^Miiy  at  i^j«Ai» sfaittfiudy  mthe  Parifli  and  Wawdaftrv't 

Q;erx»  ««&r.    iaid>  was  iridehcod  c»  th*  liiM  MStttvi  Kitek  is  one  «fii«r 

Sma  of  tawii«7*rt()(ree  PouiKliy  and  «aa  SIltUiiMy  far  M(h 

^P*317«  iM7i»ditU&ofck0fiM^Fl;^SKmi:#^b^ 

bad  and  rtcdvadt  add  fi»  baaog  thsreia  indabced^  the  6U^ 

fKUism  Kmgbt  is  CoiifideritiOA  chsroeC  afiervanbt  tv 

wit)  upoa  the  fasie  Dl^v  and  Year  at  XaafeAaaaferaiaid^  b 

tbr  Fvilh  and  Ward  afore&id»  opdahiitirdf  afiiMdy  ^ 

to  tfe  find  XraSEM  JCiirr A,  then  iuid  then  &kbfi% 

to  pay  to  the  fi|ad  IflUiam  Kemh  the  £ud  twenty^^dnK 

Pounds^  and  tea  Shillings,  left  mentiooed ;    iieverthdc& 

the  find  fKSiam  &agbt  hia  fevend  Premifea  and  ABmp* 

tiens  afofefiidy  m  the  Form  afonsGuii  made,  nee  ha  the  kaft 

regatdtogr  bus  contriving^  and  feandtdentfar  intendinff  the 

fiOd  frtlMam  Kitcb  in  thiaBehd^  eraftily  and  lhb%  to 

deceive  and  deftvud,  the  iaid .  twnntywdime  Poands»  aai 

.  ten  SbiUings  bdl  neneienedy  t»  the  find  mUtBrn  KmA  hath 

nee  paiy  nor  his  Agrcdnent  afixtefidd,  hitherfiohianr  wife 

hath  perfiMinad,^  fiutfaeugb  to  do  this  the  find  fnUkm 

&%!&/  hf  thefidd  tmiam  Kmeb  aAerwards». to  aAt,  upon 

the  ioch  Dajr  of  Munh^  in  the  md  Year  afhrc&idi  at 

Lmim  afermid   was  re^efted;]  hot  the  find  Mansy  to 

,pajr>  or  the  Agreement  ^refiiid  to  perioral*  altiqgeifaer 

hath  rcAifed,  and  as  jKet  doth  re&fe>  to  the  Damage  of  the 

bid  fKBum  Kueb  et  6oaL  and  therefore  he  produces  bis 

Saity  Vc 

Plea.  And  the  bid  WilUmM  Knigbt^  bf  Rkt^rd  Uq/Uir  his 

Astotlieand    AttoraBcv^  comes  and  dMuA  the  Wrong  and.  Infam 

^^^^       when>  &c.  and  as  to  the  ftcbnd  Pnimife  and  Afiimpsknt  ai 

^>^^         the  Dedaratioa  afora&id  above  fpectfied^  the  find  Hf^Sum 

Ktuk  faith  that  he  did  not  affiitoe  upon  hindelf  in  Manner 

andFonnasChefidd#?i/!te;0  JSTmr^  above  s^aijidlhiaxcoa^ 

pbins,  and  of  this  be  puts  htmfelf  upon  the  Coontry  >  and 

Aitotlfe  firft    the  fiud  JFUlUan  Kach  doth  the  (the,  Csf^«    And  as  to  die 

Count*  that  the  f^  Promife  and  Affiimptbn  in  (he  Deckn-ataon  afarefittd 

fi^^t^e  ^^"^^  ipfcififdj  the  feid  Wmam  Kmgk  iaid^  diat  dw 

D?in  Wntisg.  f^  fflHtdm  iucb  ottgbt  oot  to  have  or  maintaiii  his  Ao 

tion  aforcfiud  thereupon  againft  bioii  becanfe  he  finds  diBt 

the  Sale  and  ASgnment  in  the  Decfawadoa  aft»fe£nd  mea* 

tinned  were  not  node  in  Writinr^  mr  ever  wereeacoteted 

by  the  find  tyUUsm  Knight  to  the  find  4yiUhm  E^ab  |  and 

dk^ 


this  he  is  ready  to  verify :  wherefore  he  prays  Judgment  if 
Ae  fsud  JVUltam  Keecb  ought  to  have  or  maintain  his  Ac* 
tion  aforefiud  thereupon  againft  him,  &^* 

And  the  faid  JFilHam  Ketch  as  to  the  faid  Plea  of  the  DetMimr  to 
fitd  ffHEam  Knight^  as  to  the  firft  Promife  and  AfEimp-^^^'^  ^ 
nm  in  the  Declaration  aficlre&id  above  fpecified,  faith  that  '^  ^^'^^ 
be  by  any  Thing  in  the  faid  Plea  alledgeidi  ought  not  to  be 
precluded    from  havipg  his  Adion  aiorefiiid  tbereopon 
againft  the  laid  fPUEam  Knightj  becaufe  he  *  fidth  that  tho  «  P«  JlS* 
iSd.Pica  by  the  ibid  ff^lti/m  Knight  in  the  Form  aforcfaiil 
lAore  td^ftdod)  tni  (9ie  'Matter  merein  contained)  are  noc 
fuHicieiit  in  Lair  t4  |ired«Uk  the  laid  ff^Sltuim  Kmb  from    , 
having  bis  A£^ion  albrtlaid  diereupon  againft  the  laid 
Wmam  Kfughlyto  which  Plea  the  faid  mUsM  Kucb  haih 
no  Necefity^  neither  is  be  bound  by  the  LarW  cf  the  Land 
in  any  Manner  to  anfwer;  and  this  he  is  ready  to  verify: 
wherefore  ibr  Wane  of  a  fuftcient  Anfwer  in  this  BehaU; 
the  Aid  fFiUUun  Kaeb  prays  Judgment  thereupon,  and  his 
DiBitages  there«piin  to  be  adjudged  to  him,  (^. 
.  Axid  ^e  (aid /il^f7£«y#  JTftj^ibtf  Isuth^  that  the  faM 
to  the  firft  Promife  and  Afliin^on  in  the .  Dcclaratiaft 
aforeiaid  above  fpecified,  by  him  the  laid  H^ltimi  Kmigh^ 
iir  the  Manner  .and  Form  aforefaid  above  pleaded,  and  the 
Matter  therein  contained  are  good  and  fui&cient  in  Law  to 
preclude  the  laid  fyHHwn  Keeci  from  having  his  A&ion 
sibre&id  thereupon,  eg^nft  the  (aid  tyUUam  Might  $  which 
Plea  and  the  Matter  therein  contained,  the  laid  IfiJSmm 
Kmghf^  is.  ready  to  verify  and  prove,  as  the  Court,  &/• 
And  becaufe  the  iaid  ffliliam  Koch  to  the  (aid  Plea  doth 
not  anfwer,  nor  it  hitherto  in  any  Manner  doth  deny,  the 
faid  JftBiam  Knight  [as  beforej  prays  Judgment,  and  diaC 
the  £nd  ff^am  Keicb  may  be  precluded  from  having  his 
Aftioil  afe^&id  thereupon  againft  the  faid  ffilSiam  Knigbty 
&r.    And  becasde  the  Juftices,  &r. 


Kelch 


Mkiaelmas^  ^William  &'  Mc^m- 


^XZ19.. 


Keecb  againjH  Rnt^bt. 


J        « 


S,  €•  4  Mod.  i^86< 


Itk  Affttmpjiioik 
mutnal  tx(c«- 
toiy  Promifet 
it  is  fufficient  to 
affign  a  Breach 
fcoerally,  that 
thc^  Defendant 
had  not  per- 
fonned  hitPait» 
ISfc,  without 
Slewing  where- 
in- 

I  Xjcv.  so.  44. 
Hardres  io2» 
X03. 
I  Vent.  1/7, 

ai4. 

a  Sannd*  350, 

351. 

Cro.  Ja.  101. 
Yelv.  ia8, 
Owen  \%i* 
Ante  70.     ^ 
4B^Ab.  17. 

t  The  Pmmt 
vfOJ  ufiOM  De» 
murrcr»  Set 
ibt  Pleadings* 


ASSUMPSIT,  and  declares  that  the  Defendant 
was  poflfefled  of  the  Moiety  of  a  Ship,  as  he 
afErmed,  and  offered  to  fell  it,  whereupon  it  was 
agreed  between  the  Plaintiff  and  him,  that  the 
Defendant  Ihould  fell  all  bis  Intereft  to  the  Plain* 
tiff,   the   Sale  to  be  in  Writing,  and  that  the 
Plaintiff  fliould  pay  to  the  Defendant  6co/.  for  it, 
if  it  was  a  Moiety  and  according  to  that  Rate  or 
Proportion,  be  his  PartVore  or  lefs;  and  that 
the  Plaintiff  fliouid  pay  to  the  Defendant  23/.  los^ 
in  Hand,  and  the  Refidue  thereof  upon  the  Exe- 
cution of  the  Writing ';  and  that  in  Confideratioii 
that  the  Plaintiff  had  paid  the  faid  23/.  t  ox.  and 
had  affumed  to  perform  the  Agremeht  on  his  Part, 
the  Defendant  promifed  to  perform  it    on    his 
Part;  notwithftanding  which  the  faid  I>efendanc 
had  not  performed  the  Agreement  on  his  Part : 
And  oil  Non  t  4ffum^t  and  Verdift  for  the  Plkin-^ 
tiff,  it  was  moved  in  Arreft  of  Judgment,  that  the 
Breach  was  not  well  laid,  being  too  general,  but 
he  ought  to,  have  ihewn  fome  Particular  wherein 
h^  had  not  performed  it,  as  to  fay,  the  Plaintiff 
had  tendered  to  him  a  Writing  which  he  had  re- 
fufed  to  iign,  or  that  he  had  not  delivered  his 
Part  in  the  Ship,  and  that  the  Plaintiff  ought  to 
do  the  firft  Aft,  viz.  to   tender  the  Writing. 
Whereto  it  was  anfwered  and  refolved  by  the 
Court,  viz.  Nevihj  Powell  and  Rokejby,  no  Ch. 
juftice  being  yet  made,  i.  That  the  Defendant 
having  undertaken  to  fell  his  Part  by  Writing, 
he  is  to  make  and  tender  the  Writing  at  his  i^eril, 
for  he  has  undertaken  to  do  it }  as  where  a  Co- 
venant 
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venant  is  to  make  an  Obligation,  &fr.  the  Co^ 
venanter  is  to  draw  the  Obligation,  &c.  and  to 
tender  it.  This  Cafe  being  upon  a  mutual  Pro* 
mife,  the  Breach  is  well  enough  afligned  in  the 
Words  of  the  Promife,  efpecially  after  a  Verdid, 
and  therefore  they  gare  Judgment  for  the  Plain- 
tiff.  Levinz  for  the  Plaintiff,  and  Tremain  now 
King's  Serjeant  for  the  Defendants 

And  note,  this  Judgment  was  affirmed  in  Error 
.  in  B.  R.  Pafcb.  5  iV.  Esf  M.  Vid.  4  Mod.  iSp. 
on  the  Authorities  and  Reafons  of  Dy.  397^ 
Hob,  88«  106.  Cro*  El.  543.  2  Sdund.  351. 
^tusr.  I  Sid.  178.  Hob*  67.  Cro.  EL  29a. 
Cro.  Jo.  503. 


•  Pier/on  againft  the  Hundred  of  fFifiivard.      ♦  p.  330. 

jCnON  brought  on  the  Statute  of  Winton^  and^tatiiteof  ur,n^ 
declares  that  he  was  robbed,  and  none  of  the  J^Jt^'JJ^'j.^ 
Thieves  taken  within  40  Days,  according  to  the  the  Cdtmtit  to 
faid  Statute :  And  after  Verdift  for  the  Plaintiff ^^,'/^^f^*^ 
it  was   moved  in  Arreft  of  Judgment   that  theaSamid.  171, 
Statute  was  miftaken  ;  for  it  was  not  the  Statute  ^gj;  ^7^'  **^' 
of  /f7«/^«  which  gave  the  forty  Days  to  theCoun-  tro'ja,44, 
try  to  take  Thieves,  for  the  Statute  of  tVintort  gives  i^'^^ 
half  a  Year;  but  it  was  the  Stat  28  E.  3.  u/^^'^'J^^. 

which*  retrains  the  Time  to  43  Days,  Co.  2.  Iv/l. 
569.  Old  Entr.  218.  Dyer  370.  pi.  59.  Co. 
Entr.  350.  2  Leon.  la.  Whereto  it  was  an- 
fwered,  that  thofe  Books  are  miftaken,  for  thd  , 
Stat,  of  Winton  itfelf  gives  np  more  than  40  Days^ 
and  fo  are  all  the  Modern  Precedents,  as  Rajl. 
Em.  406.  Co.  Ent.  351*  Heme  215-  Thef,  Brev. 
I41.  JSro,  22$$  232-  2  Saitnd.  376.  Bh.  For- 
vmla  Flacitand.  99.  Rob.  328,  329,  331.  Where- 
upon the  Court  direfted  the  Psgrliament-RoU  to 
Part  IIL  B  b  be 
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be  fearcbed^  and  thereby  it  appears,  that  the  Sta- 
tute pf  iVinion, giyes^  only  40  Days  to  tb^  Coun* 
try,  and  the  Statute  28  E^  3.  c.  11.  is  but  a  Coo- 
fircoatipn  thereof.  Ami  thereupon  Judgement  was 
given  for  the  PlaintifE  Levbtx  ioi  the  Plaintiff, 
Luiwychei  for  the  Defendant. 


J^cry  againft  Legender  in  5.  /?• 

'     S«  Ck  4  Mod*  48.     I  Shower  320*     2  Salk.  443. 

AjfMmpfitjan  a  ASSUMPSIT  on  a  Policy  of  Affurafi£e  mad^  in 
PoUcy  of  infu-  the  uCual  Form  ;  and  iiv  the  Gondufion  of 
MoiLy  L.  a.  the  Policy  were  the  Words  ufuaUy  there  inferted, 
c.  7§".  viz.  warranted  to  depart  with' Convoy  \  and  the 
\  KcWc';*!^^  Voyage  was  to  be  from  London  to  Naples ;  and 
7M,  '  June  17.  the  Ship  departed  froqj^  tctndon  with 
Lm/^'E^ir.  Convoy,  but  the  19th  of  June  the  Ship  and  the 
A,ff^arruM^  im  Gouvoy  werc  feparated  byXempeft,  and  the  Ship 

fuf'^ui^cL.^^  ^y  ^^^  Tempeft  driven  into  Foyy  and  the- 
itf/$Ii\^*jra.  **"  Convoy   into  Torbay^  ten  Leagues  diftant  from 

^X/T^'  "^  ^^  '  ^"^^  ^^  ^^*P  ^^^  ^^^  Convoy  continued  in 

firm^ihe^^u'  the  faid  feveral  Ports  'till  March   i-  when  the 

r/^'^^"       Wind  changed,  and  fo  continued  'till  March  3. 

^nTtlyi,     which  was  Time  enough  for  the  Gonvay  to  have 

unUfi  itu  litf    arrived  at  the  Ship  ;  and  that  the  Ship  failed  omjl 

wvir*^**^     of  Foy  to  go  to  the  Convoy,  but  before  Ihe  reached 

jper  L.  Mans-  the  Convoy,  flic  *  was  by  another  Tempeft  d^ome. 

^.  lUT'"^  feveiity  Leagues  out  to  Sea,  the  Convoy  remaizN 

*  p.  321.  >ng  all  this  Time  at  Torbay^  and  the  Ship  being 

fo  out  at  Sea  was  taken  by  Pirates*     And  upon  a 

Special  Verdi£t, finding  the  whole  Matter  (on  the 

Iflu5  Non  JJjfumpfit)  the  Queftion  was.  Whether 

tTarranudf     the  lufureT  ihould  be  charged?  And   i.   it  was 

depaH  ««'*       agreed  and  admitted  of  both  Sides,  that  by  the 

WoTE^the^  Cuftom  of  Merchants  thofe  Words,  ivarranted  to 

Affurcd.         d^art^  wth  Convoy^  are  the  Words  of  tba  AflTured* 

and 
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and  not  of  the  Affurer,  and  by  them  the  Aflured 
is  to  find  the  Convoy.     2;  It  was   held  by  the  "^^portiunb 
Chief  Juftlce  Hdt  and  the  *n  oft  Part  of  the  Court,  tTz^^ 
that  although  the  Words  4re  only  to  depart  with  Veyagc 
CMvcyy    yet   they  extend  to   fail   with   Convoy 
throughout  the  whole  Voyage.    But  3.  That  this  Convoy fcpa- 
Separation  being  by  the  Teiupeft  at  the  firft,  and  r*"^  by  rem- 
the  Ship  and  the  Convoy  never  after  meleting, 
and  the  Ship  failing  to  meet  with  the  Convoy  to 
go  with  it  the  reft  of  the  Voyage,  and  being  again 
driven  away  by  Tempeft,  and  taken  by  the  Pi- 
rates, though  the  Convoy  remained  all  this  Time 
at  Torbayy  yet  this  was  not  fuch  a  Negleft  in  the 
jG)nvoy  afs    to   diftharge  the  Inforer,  who  might  +  Saiktt,  «•  th 
have  ftaid  at  Foy  *till  the  Convoy  came  to  him  ;  ^^'^'** 
artd  therefore  they  ga\'e  Judgment  for  the  Plafn- ,t^^^,;7£;! 
tiff.     Thompjhn  King's  Serjeant  for  the  Plaintiff,  *'««««  at  the 
LrOinz  for  the  Defendant.  ^'^'/J  '^'^ 

%  Stra^  I  %6S' 

ff 

Thomas  againft  Bligb  and  Bligb. 

A  Pf^arrantia  Chatta^  and  counts  that  the  De-  ^^^''T'"'* 
fendants  enfeoffed  him,  and  covenanted  that  oniyt*Tcrm  for 
they  were  feifed  of  a  good  Eftate  in  Fee,  and  had  Yeawitcvidcd, 
good  Power  to  convey  to  the  Plaintiff  j  and  thatobtJnaVcrfiS 
the  Plaintiff  (hou Id  quietly  enjoy  it  from  allformer  ^f  fliaiiJ^ave 
Grants,  &?^.  except  a  Term  of  20  Years  to  one  Q^cry?' 
Barret  \  whereof  there  were  only  feven  Years  to  i'.  n.  b.  rt^j } 
come  :  and  that  the  faid  Tenants  all  and  Angular  3  J 
the  faid  Premiffes  fliould  warrant  to  the  Plaintiff  Com.  Dig, 
againft  all  Men.     And  the  Plaintiff  fays,  that  at  ^^^^^  3  JJ- 
the  Time  of  the  Feoffment  there  were  more  than 
feven  Years  to  come  of  the  faid  Term  to  Barret ; 
and  that  Bofcawen  had  a  Title  thereto,  and  en- 
tered  and   expelled   the   Plaintiff;  and  that  the 
Defendants  refufed  to  warrant  the  Tenements  to 
him ;  and  upon  Iffue,  that  there  were  no  more 

B  b  2  ih^vt 


I 
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•  P.  32a.  than  feven  Years  to  come  of  the  faid  ♦  Term, 
a  Verdidt  was  for  the  Defendant ;  and  upon  this 
Verdift  it  was  moved,  that  the  Defendant  ought 
to  have  Cods  by  the  Statute  4  Jac,  i.  c.  3.     That 
in  all  Ca/es  where  the  Plainiif  jhall  have  Cqfts^  tbc 
Defendant  Jball  have  Cojis  if  the  Verdict  be  far  him  : 
And  by  the  Statute  of  Ghucefter^  cap.  i .  Cods  are 
to  be  given  in  all  Cafes  where  Damages  are  to  be 
recovered :  And  in  a  Warrantia  Cbarta  the  De- 
'  roandant  (hall  recover  Damages,  F.  N.  B.    135. 
//.   42  £.    ^.   'J.  b.  Bro,    Warr.    Char,  ^u  Fi/z. 
Garranly  de   Char.   20*  28,  29.     1$   E.    3.   42, 
coftsforthc     And    although  Covenant   had    been  the  proper 
\:^AWarr^ntiA  Aftlou   in  ihis   Cafe  upon  the  Eviftion  of  the 
charu.  Term,   and  not  a   Warrantia  Cbartay  yet  feeing 

that  the  Tenant  will  accept  of  a  Jirdgment  in  this 
Adtion,  he  ought  to  have  his  Colts  ;  but  ^^ere 
hereof;  for  if  the  Adion  does  not  lie,  the  Judg* 
ment  ought  to  be  againd  the  Defendant,  although 
the  Fcrd'rd  be  for  him.  Levinz  for  the  Defen- 
dant. 


Hilary 


■■■■■■■■IHHnBHHMenHMH 


Hilary,  Term,  *  p  323* 


IN  THE 

THIRD  YEAR  OF  THE  REIGN 

■ 

OF 

WILLIAM  AND  MARY, 


In  the  Common  Pleas* 


Danby  againfl:  Hodgfon. 

S.  C.   a  Lutw.  1389.     Nel.  Lutw.  447, 

CJ^RESPASS  inter  alia  for  breaking  his  Clofe,  The  Defenaaat 

and  digging  four  Cart-loads  of  Stones,  andP*?**!'^^ 
carrying  away  and  converting  them  to  his  own  tCTMd  uSke*"* 
Ufe.     The  Defendant,  as  to  all  but  the  Breaking  stonw  for  lu- 
of  the  Clofe,  and  the  Carrying  away  the  four  Stlky  J*^^ 
Load  of  Stones,  pleads  Not  Guilty;  and  as  to »f«<i 'h*"* »» 
them  he  prefcribes  to  enter  and  dig  Stpnes  for  uJSSamimr 
Reparation  of  his  Houfe  and  Fences,  wherefore  tWi  Piem  held 
he  digged  them  and  carried  them  away  to  repair  Jjj;^  ^^,, 
his   Houfe  and  Fences,  being  out  of  Repair  ;Cro«Eiix/498^ 
whereupon    the    PlaintiflF   generally   demurred.  ^J[*j^' 
And  now  it  was  argued  for  the  Plaintiff,  that*  the  507. ' 
Plea  is  not  fufficient,  it  not  faying  that  he  ufed  ^  ^^'^^'  *03' 
them  for  Repairs,  or  indeed  thai  he  kept  them 
by  him  to  Repair  \  for  otherwife  it  may  be  that 

he 
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he  has  fold  them,  although  at  firfl  be  digged 
them  and  carried  them  away  for  that  Ufc,  as  ia 
Long.  5  -E*  4.  100.  in  Wafte ;  fo  Cro.  Eliz.^  433, 
434,  693,  694.  Trin.  it>  H.  7* /A  y.  *5.  Mict» 
39  //.  7.  p/.  13.  To  which  it  was  anfwered,  that 
then  it  was  within  the  Plea  of  JVi?/ ^z/iZ/y.  Whereto 
it  was  replied,  that  the  Not  guilty  (hall  not  go  to 
the  four  Cart-bads,  but  to  the  Refidue  }  and  the 
taking  and  carrying  away  chofe  four  Cart-loads  is 
in  itfelf  a  Converfion  of  them,  if  the  Juftification 
is  not  good;  and  of  that  Opinion  was  the  Court, 
viz.  Nevile^  Pc^well  2x\^  Rokejhyj  J^nd  gave  Judg- 
ment for  the  Plaihtiff.  Levinz  for  the  Plaintiff, 
J^utwicbe  for  the  Defendant. 


•  P.  324.  #  Smitbfon  agaii^fl  Garth  and  others, 

r^,  {or  fc:- cjr'RESPjiSS  of  A  ff^\xlt.  Battery  and  Imprifon- 
^hTfaLTmic**  ment,  and  taking  two  Silver  Buttons,  againft 
againft  fcvcrai   James  Garfb  and  his  Wife.  Sarab  Richmofid  and 

?<^rotTaVr '''^^  iii^^>>»  and  his  Wife.  Whereto  Sarab 
and  another       Richmond  zud  Robinfon  and    his  Wife  plead  Not 

XftbS^U  ^.^'^jy  to  the  whole,  wdlffue  thereon-  Garth  an4 
be  charged  for   Ws  Wife,  as  to  the  coming  with  Force  and  Arms^ 

nttfetSiwt^^^^S^*"^  the  Peace,  ple?d  Not  Guilty^  ;md  u 
fcverai  Paru.  tp  the  Rcfidue  (they  plead  in  Bar)  Aftid  non^  &?r. 
ij^^^^«?-  bccaqfe  the  Plaintiff  affa^ulted  them,  and  they  de- 
Tre^^  is        fended  themfelyes ;  and  fo  the  Damage,  if  any ^ 

%Z'  ^'^IL  ^^^^  ^y  ^.eafoa  of  their  own  Affault.  The  Plain- 
^^il^/f  tiff  replied  4^  injuria  fua  propria  abjqm  tali  caufa^ 
guiiiy  ofajmi  that  they  affaylted,  beat,  and  imprifoned  him  : 
<w^?%!i^€  £/  hoc  petit  quad  inquiratur  per  patriam^  and  the 
Damast4.  Defendant  U||Le>j?ife,  Arid  both  Iffues  were  tried^ 
Peri^m^^  ^nd  Vexdia  for  the  Plaititif  generally,  and  entire 
i^r.  «7D«.  Pam?ges.  Aiid  pow  it  was  moved  in  Arreft  of 
ilf^lZt  Judgnawt,  that'h^re  was  a  Difcontinuance  by  the 
nr///«rf>w//j,Pl^i^tiff  hin^felfj    for,  as  it  is,   Gtfr/i^. and  bis 

thel>amjgej  may  TXr;f- 

btfroer»d.  ^^  ***^ 

aStra.  1x40. 
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Wife  have  faid  Nothing  a^  to  the  Imprifoiiment, 
and  the  taking  of  the  Buttons  ^  nor  had  the  Plain- 
tiff replied  any  ITiing  thereto^bat  they  are  whofly 
omitted  in  the  Iflbe,  and  therefofe  the  Defendants 
ought  not  to  have  been  charged  with  Damages 
for  that,  but  the  Jury  ought  to  have  fevered  the 
Damages,  and  to  have  charged  Robin/on  and  his 
Wife   and  Richmond  for  the  Damages  for  thofe 
Matters    upon  the    (general)    Not  guiliy   to  the 
whole,  they  being  found  guilty  of  the  whole,  and 
to  have    charged  Gartb  and  his  Wife  with  the 
Battery  by  themfelves,  becaufe  thereto  they  only 
had  ple^aded,  and  thereupon  only  is  the  IfTue  joined 
as  to  them.     To  which  after  feveral  Debates  in 
feveral  Terms  it  was  anfwered  and  refolved  by  the 
Court,  That  the  Plaintiff  having  charged  them 
jointly  with  the  whole  entire  Matter,  if  one  of 
them  committed  the  Battery,  another  the  Impri- 
fonment,  another  took  the  Buttons,  yet  being  all 
done    at  one  Time,    they  are  all  guilty    of  the 
whole,  and  (hall  be  all  charged  with  the  ,whoIe 
Damages:     -^nd    if  feveral    Damages  had  been  if  feveral  i>a- 
given,  the  Plaintiff  could  have  had  only  one  of  °i«g«» ^.^^*«^ 
them,  and  fhould  have  made  his  Eledion  de  meli-  have  onTy  on«" 
oribus  dampnis.     And  if  it  fliould  be  as  the  De-  o^thcm. 
fendant  would  have  it,  the  Plaintiff  would  have 
two  feveral  Damages  for  the   Battery,   the  one 
againft  Garth  and  his  Wife,  and  the  other  againft 
Richmond  and  Robin/on  and   his    Wife,  whereat 
they  all  ought  to  *  be  charged  together  with  the  *  p.  ^ZK* 
>Vhole,  1 1  Co*  Rep.  Hey  den*  ^  Cafe,     And  as  to  the  Difcoritinuance 
Difcontiriuance,  that  is  cured  by  the  Verdift  by  ^^.^  ^"^ 
the  Statute  ^2  H.  8.  c.  3c.  which  fays,  that  after  Amc3^,  55. 
Verdid   the   Court   (hall   proceed  to  Judgment, 
notwithdanding  any  Difcontinuance :  fo  that  let 
the  Difcontinuance  be  either  on  the  Part  of  the  .  * 

Plaintiff,  or  of  the  Defendant,  it  is  all  one,  Rojl. 
^.  Rep, [^6 1.    Playpoivverf.  Jennings,   11  Co.  Rep. 

6.  Gom* 
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jS.  Gomerfale^%  Cafe  cited  in  Heydm*t  Cafe, 
Hob.  1^7.  Free  Ron  verfus  Boyer^  Cro.  J  a.  353. 
Waiti  verfus  l^ing.    Whereupon  Judgment  wat 

fiven  for  the  PlaintiiF.    Levinz  of  Counfel  for  tba 

laintiff,  Lutwycbe  for  the  Defendant* 


Buckly  againft  tFilliami, 

» 

S.  e.  2  Danvers  50.  pi.  14.    2  Ventris  6r,  who 
reports  the  Judgment  to  be  for  the  Defendant. 

« 

Covenant  for  /y)VEJSfANT  upon  Articks,  whereby  the  De- 
TCnt.  °'^^'  feridant  covenanted,  that  the  Plaintiff  (hould 

Breach  afiigned,  enjoy  a  Clofe  quietly  for  a  Year,  whereupon  tlie 
^tlredVyT  Plaintiff  put  in  his  Beafts,  and  KnoHs  (who  had  a 
Title  prior  to  Title  to  the  Prcmiffcs  by  Virtue  of  a  certain  Leafe 
Deed^tlThlT''*  to  him  thereof  made  before  the  making  of  the 
Plaintiff  is  good  Articles  aforefaid)  entered  upon  the  Plaintiff  and 
ft^li^rnf  X  expelled  him  ;  and  afterwards,  viz.  fuch  a  Term, 
Title  the  stran-  &c.  brought  an  Aftion  of  Trefpafs  againft  him  for 
AH^^ti  putting  his  Beads  into  the  faid  Clofe,  on  which 
Noy  50.  iuch  Proceedings  were  had,  that  KtioHs  recovered 

^Co  r  ?gainft  the  now  Plaintiff  20/.  Damages,  and  17/, 
styL67.  Colls,  whcrcof  the  Defendant  had  Notice ;  and 

Cro.  t  ar.  1, 5.  fo  for  the  not  quietly  enjoying,  the  Defendant  had 
425,  4^4^'^*  broken  his  Covenant:  And  Iffue  thereupon,  and 
1  Roi.  Ab.  430-  Verdift  for  the  now  Phintiff.  Whereupon  if  was 
X  RoU.  Rep,  moved  in  Arreft  of  Judgment,  that  the  Breach 
397.  .    was  not  well  afligned,  for  that  he  does  not  fhew 

avt^IJif*  what  'litle  Knolls  had;  and  it  may  be,  the  Title 
61.  '    which  he  had  was  under  the  now  Plaintiff  him- 

J^J;^;^^|\^^  felf,  and  there  having  been  a  Suit  wherein  the 
asaund.  178,  Title  of  KftoUs  appeared,  the  Plaintiff  ought  to 
1  Mod- 1  I  ^^^^  (hewn  it ;  for  now  it  lies  in  his  own  Know- 
a  Med.aia!  ledge.  But  non  allocatur  :  for  the  Title  of  Knolls 
3  Mod.  X35.  •  rannor 

167. 
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cannot  be  fuppofed  to  be  under  the  now  Plaintiff; 
for  the  Declaration  is,  that  Knolls  had  a  Title  by 
Virtue  of  a  Demife  made  to  him  before  the  mak- 
ing of  the  Articles  to  the  Plaintiff;  and  let  the   . 
Title  be  derived  from  whom  it  will,  yet  it  being 
before  the  Articles  made  with  the  Plaintiff,  the 
Covenant  is  broken,  according  to  Proilor  and 
Ne^ton^^  Cafe,  Trin.  23  Car.  2.  B,  R.  Rot.  856. 
where  on  the  like  Breach  ailigned  as  here  Judg- 
ment was  given  for  the  Plaintiff;    the  Roil  of 
which  Cafe  was  now  brought  *  into  Court  ;  and  *  P.  326. 
upon  View  thereof,  after  divers  Motions,  Judg- 
ment   was  given  for  the  Plaintiff.      Levinz  of 
Counfel  for  the  Plaintiff, 


In  B.  R. 


Glover  againit  Cope. 


S.  C.  Shower  84.    4.  Mod.  8o,     i  Salk,  185. 


tofe- 


/^OVENANTy  and  declares.  That  the  Lord  of  Covenant 
^  the  Manor  of  Hackney  granted  the  Copyhold  ^^^^^^ 
in  Queftion  to  one  Hockenally  and  that  Hockenall  i-^^* 
according  to  the  Cuftont  of  the  Manor  demifed  it  l^^'^  ^^ 
to  the  Defendant  for  2 1  Years,  and  that  he  cove-  ^ 
nanted  to  repair  it ;  and  that  the  faid  Hockenall 
afterward  furrendered  the  Reverfion  to  another 
Hockenall^  who  furrendered  it  to  the  Plaintiff,  and 
affigns  a  Breach  in  not  repairing  the  Meffuage 
after  the  Reverfion  came  to  the  Plaintiff.     The 
Defendant  pleads,  that  before  the  Reverfion  came 
to  the  Plaintiff,  he  affigned  the  Term  to  Picksy 
who  entered  and  is  poffeffed,  whereof  the  Plaintiff 
had  Notice*    To  which  the  Plaintiff  demurs,  and 

two 
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.  two  Points  were  made  in  the  Cafe;  1.  Whether 
this  Covenant  fbonid  ran  wicti  the  Reverfion  by 
the  Common  Law?  a.  if  Hot^  whether  the  Aflxg- 
nees  of  a  Reversion  of  a  Copyhold  Ihould  be 
within  the  St&t.  ^z  H*  8.  34.  which  fays,  ^bat  nil 
Grantees  of  Reverfions  jball  baVe  the  faine  or  the  like 
A6lions  and  Entries  for  Conditions  as  tbe  Grantm 
might  have*  And  for  thefirft  Point  it  was  urged, 
that  Covenant  lies  in  this  Cafe  at  Common  Law, 
.  as  appurtenant  to  the  Land,  as  43  E.  3.  3.  Cove- 
nant to  perform  Divine  Service  to  him  and  his 
Servants  in  his  Chapel.  9  H.  6.  j6.  Debt  for 
Rent  by  the  Affignee  of  a  Reverfion.  5  H,  *f.  19. 
Debt  for  Rent  or  for  Wafte.by  the  Lord  upon  an 
Efcheat.  Mich.  25  Car.  2.  Langbor  againft  Wil^ 
Hams  adjudged  that  Covenant  lies  againft  an  Af- 
fignee to  repair.  Cro.  Cha.  137.  Bayly  zudOffordj 
a  Covenant  that  if  Leflee  be  diftrained,  to  deduft 
it  out  of  the  Rent,  it  (hall  go  to  the  Affignee  of  a 
Term.  5  Co,  Rep.  Dean  and  Chapter  of  IVindfoTj 
and  ibid.  Spencer^s  Cafe,  and  the  Adion  lies  againft 
the  Leflee,  notwithftanding  the  Affignment,  it  be- 
ing brought  upon  the  eacprefs  Covenant.  Cro,  Cha. 
188.  Batchelor  againft  Gage^  and  ibid^  580.  ^V- 
ton  again();  j^ckiane,  and  Cro.  Ja.  Brett  againft 
Cumberland.  And  for  the  fecond  Point  it  was 
argued  for  the  Plaintiff,  that  Affignees  of  tlicRc- 

j^i(h,ioCha.i.verfion  of  Copyholds  are  within  the  Stat.  32  H.  8. 

Scff.  a.  C.4.  Againft  which  it  was  objeded,  that  Copyholds 
*  P.  327.  were  not  *  within  that  Statute;  i.  For  theMean- 

Affignees  of  the  nefs  of  their  EftatCj  of  which  the  Statute  does  not 

'c^''"hMd«  fcaU  ^^"^  ^'^y  Notice ;  nor  are  they  comprifed  in  the 
lake  Advanugc general  Words  of  Afts  oF  Parliament,  and  there- 
of Covenanu   f^j.^  ^^  Statute  of  Bankrupts  mentions  them  In 

«a  the  Statute  .,  jtxs        ^Jrit  .>#fiij 

ia  /f. «.  particular ;  and  by  Cro.  Cha.  Rowden  and  Malftsr^ 
Cafe,  they  are  not  within  the  Statute  de  Denis. 
2.  For  the  Prejudice  to  the  Lords.     Whereto  it 
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ivas  anfwered  for  the  Plainuff,  tbac  btfore  this 
Statute  Copyholds  were  well  koown  at  the  Com- 
mon Law,  as  Litt.  feil.  77.  ex  7  £.  4.  per  Danby^ 
21  £.  4*  ./>^r  Brian.  KeL  77.  Cb*  %\  H.*j.  ir  \% 
E.  4,  7.  and  fince  the  Statute,  as  Owen  73.  a  Co- 
pyholder makes  a  Leafe,  this  (hall  bind  the  Heir, 
which  proves  he  is  in  by  Defcent,  and  not  by  the 
Admifiion.  The  Heir  may  have  Trefpafs,  Ejeft- 
ment,  or  may  iurrender  before  his  Admiifnon, 
A$  to  the  fecond  Objedion  it  was  agreed,  thftt 
they  are  not  included  in  A&s  of  Parliament  by 
general  Word«  in  Cafes  where  the  Lord  (ball  be 
prejudiced  thereby,  and  therefore  they  were  nam- 
ed by  particular  Words  in  the  Statute  of  Bank«- 
iupts,  and  a  particular  Provifion  made  therein 
againd  the  Lord's  being  prejudiced :  But  where 
no  fuch  Prejudice  is  to  the  Lords,  they  are  com- 
prifed  in  the  general  Words,  Lands,  Tenements 
and  Hereditaments,  Mo.  pi.  276.  3  Co.  Rep.  Hey^ 
don'%  Cafe,  4  C04  Rep.  26.  fo  they  are  within  the 
Stat.  32  H.  8.  made  the  fame  Sellion  of  Parliament 
againft  buying  of  pretended  Titles,  and  by  9  Co. 
Rep.  Fodder's  Cafe,  they  are  within  the  Statute  of 
I  H.  7.  of  Fines,  and  6  Co.  Dean  and  Chapter  of 
Worcefier^s  Cafe  i  5  EL  againft  long  Leafes  made 
by  Ecclefiaftical  Perfons,  fo  within  the  Stat.  27  EL 
againd  fraudulent  Conveyances,  and  alfo  within 
the  Stat*  31  H.  b'.  of  Mbnafteries,  made  at  ano- 
ther Seflion  of  the  fame  Parliament ;  and  aReafon 
is  there  given,  becaufe  great  Part  of  the  Realm 
confifts  in  Copyholds ;  and  in  the  Cafe  of  IVent^ 
wcrth  and  Peahks  lately  in  this  Court,  it  was  ad- 
judged  by  Hak  and  the  whole  Court,  that  they  are 
'within  the  Scat,  de  Donis,  contrary  to  the  Opinion 
\xiRowden  and  Maljier^^  Cafe;  and  Judice  Dolben 
tcmembered  another  Cafe  before  Hale  Ch.  Juft.  at 
a  Trial  in  M'tddlefex,  where  be  would  not  permit 

it 
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it  to  be  found  fpetially ,  fp  as  to  make  it  a  QudT- 
tion  whether  they  nvere  within  the  Stat*  de  Donlr. 
But  on  the  other  Side  were  cited  SwinnertorCz  Cafe 
in  Hob*  Hobarl*s  Opinion,  and  Millor*s  Cafe,  Hob. 
1 70,  1 79.  and  Cro.  Cba.  24.  Piatt  againft  Plum-- 
mefy  where  a  Special  Verdict  is  found  on  this 
Point,  but  Nothing  further  done;  and  Cro.  Ja. 
395.  Beale  againft  Brqfiery  where  it  is  adjudged, 
but  without  Argument,  that  Copyholders  are  not 
within  that  Statute.  And  after  this  Cafe  had  been 
•  P.  328.  argued  here  *  feveral  Times,  Holt  Chief  Jufticc, 
as  I  heard,  was  of  Opinion,  that  Copyholds  are 
'  not  within  that  Statute ;  but  now  it  feems  that  the 

whole  Court  were  of  a  contrary  Opinion,  for  they 
gave  Judgment  for  the  PlaintiflP,  which  I  appre* 
bended  to  be  upon  both  Points,  for  that  they  did 
hot  found  it  upon  either  Point  only,  as  I  obferv* 
ed.  Levinz  for  the  Plaintiff  upon  the  laft  Argu- 
ment. 


Fye  qui  tam^  &c.  againft  the  Hundred  of  Wfft^ 

bury. 

Oath  that  he     QASE  upon  the  Statute  of  Winton^  and  declares 

fourPerfoDs^         lu  all  Poiuts  accordiug  to  the  Statute,  only  in 

unknown, fccmsfetting  forth  the  Oath  before  the  Juftice  of  Peace 

Sfsiatiu!'*"'"  hf  fwore,  that  he  was  robbed  by  four  Perfons  to 

Ante  320.        him  unknown.     And  whether  this  was  fufEcient 

Poft-  347-        upon  the  Statute  of  £//z,  which  appoints  the  Oath  ? 

was  the  Queftion ;  it  faying,  that  he  (hall  make 

Oath  that  he  did  not  know  the  Perfons,  nor  any 

of  them ;  and  the  Matter  being  found  fpecially, 

it  was  objeded,  that  the  Oath  here  was  not  fuffi- 

cient ;  for  perhaps  though  he  might  not  know  all 

the  four,  yet  he  mav  know  one  of  them,  and  Noj 

20,  Batemdn  againit  the  Hundred  of  ■■     ■     was 

citedi 
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cited,  where  the  like  Oath  Is  held  infuflicient  by 
three  Judges  againfl:  one;  and  to  this  Opinion 
Juftice  Powell  at  this  Time  inclined,  but  Juft. 
Rokejbj  to  th^  contrary  held,  that  if  he  was  rob- 
bed by  four  Perfons  unknown,  all  the  four  were 
unknown  to  him.  But  no  Ch.  Juft.  being  yet 
made,  it  was  adjourned. 


Eafter 
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P-  3*9«  *  Eafter  ,  Term, 

4 

I 

IN  THE 

FOURTH  YEAR  OF  THE  REIGN 

OF 

WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


StrG 

made 


f«fT r r«3y IWT O  Chief  Juftice  being  made  till  the  latter 
— -r  ^\*'^  -.  l\l  End  of  this  Term,  Nothing  memorable  was 
^  *  *  *  done  in  this  Court,  all  Things  ftaying  in  Expefta- 
tion  of  Sir  George  Treby  the  Attorney-General  to 
come  up  in  the  Place  of  the  late  Lord  Chief  Juf- 
tice  Pollexfen.  And  at  the  latter  End  of  this  Terra 
he  came  up  Chief  Jullice. 


r. 


1  nmty 


t^i7m*^^^*^^^^T^^^^^>r^^^4^^ 
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IN   THE 

FOURTH  YEAR  OF  THE  REIGN 

OF 

WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


Hunlock  ag^nft.  Petre^ 

S.  G.  Lutw.  965.   Nel.  Lutw.  305,  y^6.   ^Danv. 

570.  pi.  4. 

JE*ORME DON  in  Reverter.  The  Tenant  imparls  iuF»rmed»H 
^    fpeciallv,  and  then  pleads  Nontenure  general-  S^.^t^Ji""^ 
ly«     The  Demandant  maintains  his  Writ,  that  he  generai,without 
is  Tenant.     Whereupon  the  Tenant  demurs ;  and  f.^i?^**"*?' 

J     r        I.      ^-  1.  i_      Tx      the  Demandant 

iK>3ir  \X  was  argued  for  the  1  enant,  that  the  De-  may  maintain 
mandant  cannot  maintain  the  Writ,  no  Damages^JJ^"*  ^^  ^'* 
being  to  be  recovered;  but  upon  fuch  a  general  im^.^i8i, 
Nontcmire  pleaded  he  may  enter:  But  where  Da-  J^*- 
mages*  are  to  be  recovered  in  any  real  Aftion,  he  »  Buiftf.  1^5' 
may  maintain  the  Writ  for  Recovery  'of  his  Da-  ^  ^«*i-  Ab. 
ifiages;«and  cited  Litt.  Sed.  691.  and  Coke  Com- :Xev.\l\  ^j, 
mentary  thereupon,  who  fays,  if  the  Tenant  in  a  c«»m  Dig. 
Fcrmedon  pleads  that  he  is  not  Tenant,  or  dif-  fA']!"'°'' 
clainf^y  t5?€.  Judgnaent  fhall  be,  that  the  Tenant 

fhall 
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,    Ihall  go  without  Day,  and  the  Demandant  may 
enter,  and  (hall  be  remitted.     Whereto  it  was  an- 
fwered  and  refolved  by  the  whole  Court,  vi^u 
Treby^  Ne^vile^  Powell  and  Rokefby^  upon  Confi- 
deratJoh  of  the  Books  hereafter  mentioned,  that 
Lift,  and  Coke  are  not  to  be  underflood  of  a  fim- 
pie  Plea  of  Nontenure,  but  of  a  Nontenure  with 
a  Difclainier,  as  the  Pleadings  ufually  were  in 
Littleton^s  Time ;  for  upon  a  fimple  Plea  of  Non- 
tenure, fuppofe  the  Tenant  had  no  Freehold,  but 
had  a  Reverfion  in  Fee,  (hould  the  Demandant 
recover  the  Fee,  whether  in  the  Tenant,  or  in  anV 
other?  Certainly,  No;  for  Nothing  is  difowned 
•  P.  331.  by  the  fimple  Plea  of  Nontenure,  but  *  only  the 
Qn«rc,  fincmy  Freehold,  which  perhaps  is  true,  and  yet  he  has 
pica°Non^*     the  Revetfion  in  Fee.     Should  his  Reverfion  be 
tenure.  thereby  loil,  and  the  Demandant  remitted  there- 

to? No,  furely;  but  when  he  difclaims,  or  pleads 
(Nontenure  and  difclaims,  the  Diemandant  (hall  be 
remitted  to  the  whole,  becaufe  he  had  difclaimed 
the  whole ;  and  that  the  Pleadings  about  Littleton*^ 
Time  were  not  fimple  Pleas  of  Nontenure,  but 
with  Difclaimer  alfo,  fee  36  H.  6*  28,  2^.  a 
Formedon  in  Defcender  again  ft  two ;  one  pleads 
Nontenure,  the  other  difclaims,  the  Demandant 
may  enter  by  the  Difclaimer  of  the  one,  becaufe 
it  cannot  veft  in  the  other,  by  Reafon  of  his 
pleading  Nontenure:  13  U,  7.  .28»  the  Tenant 
pleads  Nontenure,  and  alfo  difclaims.  22  H.  6*  44* 
on  a  Plea  of  Nontenure  in  Dower  the  Demandant 
maintains  his  Writ,  and  yet  no  Damages  are  in 
Dower,  except  the  Hufband  died  feifed,  and  in 
that  Cafe  it  does  not  appear  he  did  fo.  4  E.  4. 38, 
Formedon  in  Reverfion ;  the  Tenants  plead  Nonte- 
nure, and  alfo  difclaim,  the  Demandant  could  not 
maintain  his  Writ.  6  E*  3,  and  5.  4  £.  |.  in 
Formedon  the  Tenant. difclaims,  the  Demandant  or 
Plainti6f  fhall  not  maintain  his  Writ,  but  enter. 

JFi/x. 
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Fttz.  Dow.  8.  the  Tenant  pleads  Nontenure,  yet 
the  Demandant  maintains  his  Writ,  though  it  does 
not  appear  that  the  Hufband  died  feifed.   1 1  K-  4. 
i5.  7  ff.  6.  17.    Bfo.  Nontenure  ^3.   47,   in  a 
Scire  fac*^  to  execute  a  fine,  the  Tenant  pleads 
Nontenure,  the  Demandant  maintains  the  Writ, 
and  yet  no  Damages  are  in  the  Scire  Facias  i  and 
the  conftant  Praflice  at  this  Day  upon  Nontenure 
pleaded  is  for  the  Demandant  to  maintain  his 
Writ,  if  he  will,  as  Trin.  i^Jac.  i.  in  this  Court, 
J*/fr  againft  Staples^  i  Bro.  151.6*  Pa/cb.  %i  Jac. 
Rot.  49.  in  Gulftan^%  Office ^  &  Mich*^  12  jac.  i. 
Rot  221.  in  Bro.  Office,  Hern*s  Plead,  536.  Rafi. 
Entr.  363.  and  the  laft  Edition  of  Co.  Entr.  325- 
In  a  Formedon^  i0u€  was  uken  on  the  Nontenure. 
And  for  pleading  Nontenure  and  Difclaimer  toge- 
ther,   fee  Rajl.  Entr-   224,  225,  561.     And  for 
pleading  of  fimple  Difclaimer,  fee  Raji*  Ent.  28, 
376.     Whereupon  Judgment  was  given  that  the 
Tenant  (hould  anfwer  over.     Levinz  of  Counfel 
ioi  the  Demandant,  'Lut,wycbe  for  the  Tenant. 


*  Barrudale  againft  Lord  C«//',  an  Irijh  Peer.       •  P.  ^^z^ 

JSSUMPSIT  againft  him  by  his  Taylor  for  writ  of  i»ro- 
Work  done,  and  Procefs  to  the  Exigent; J?^j;*'J.^*'^*^ 
whereupon  at  the  Return  thereof  a  Protection  was  3  Biac.  com. 
brought  into  Court  under  the  Great  Seal  for  ilay-  ^^^:^^  ^^ 
ing  rne  Outlawry,  For  that  he  is  detained  in  our  688. 
Wars  iri  Flanders,  10  contintts  for  one  Tear  if  he  in 
our  Service  Jbould fo  long  remain  and  continue  beyond 
Sea :  And  therefore  we  will  that  he  be  quieted  from 
all  Suits^  Pleasy  &c*  except  Pleas  of  Dower  unde 
nihil  babetj^  (^are  Impedit,  ^ffize  of  Novel  Dtf 
feifin^   and  Attaint.     And  now  two  Exceptions  Proteaion  ai- 
were  taken  to  the  Writ;   i.  For  that  Pleas  before  !^?^*^*^i*H;i 

•**  tTT  r^  cv^    /7  •  wno  conies  in 

Part  III.  C  c  ju/ttciariis onthcEjii^nu 

but  not  if  upon 
the  Cap'  Utlagat. 
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Juftifiariis  nojiris  iiineraniibits  is  not  in  the  Except 
tion  as  the  Regifter  is.    But  non  allocatur ;  for 
thofe  Iters  have  been  long  difcontinaed,  and  it 
fliall  not  be  intended  of  Iters  circa  Forejias.     2- 
That  the  Writ  is  not  allowable  on  his  coining  in 
upon  the  Exigent^  which  is  the  King's  Suit ';  and 
there  are  not  any  fuch  Words  in  the  Protedion  as 
^Licet  tanget  nos ;  but  non  allocatur^  for  the  Writ  of 
Prote£tion  is  allowable  for  him  who  comes  in  upon 
the  Exigent,  though  not  for  him  who  comes  in 
on  the  Ctfp.  Utlagat.  Hob.  115.  Shirlie\  Cafe.  And 
the  Protedion  Was  allowed. 


Lord  Peire  again'ft  the  Univerfity  of  Cambridge  and 

Woodroffe. 

.  S.  C.  ^  Lut.  .1117,  1 120.    Nel.  Lut.  349,  350. 

ThcEng'sPar-  A  ^are  Impedit  for  the  Church  of  Weji  Har* 
tZt^^a""  J\  mingfield.  The  Univerfity  pleads  the  Sta- 
tolls  the  Difebi- tute  of  23  El.  of  2o/.  per  Month  forfeited  by 
n^wUWitSdi'ilg  Popifli  Recufants  for  not  coming  to  Church,  and 
thebmiffion  of  another  Stat.  29  Eliz.  which  enads  that  Recufants 

!l?^ll'thi  selt.  ^^^  ^^^  rendering  themfelves  to  the  Sheriffs  before 

^jm,  u  the  next  Seflions  after  Proclamation,  fliall  be  con* 

vifted ;  and  that  the  Plaintiff  was  indided  at  fuch 

a  Seflions,  and  Proclamation  was  made,  and  that 

he  did  not  render  hirafelf  to  the  Sheriff  at  the 

next  Seflions,  whereby  he  was  convifted,  and  then 

pleaded  the  Statute  of  3  Jac.  i.     Whereby  it  is 

vtacantcif,    enafted,  That  every  P erf  on  wbo  Jball  be  a  Popijh 

^'-  Recvfant  convifl  Jhall^  during  the  Time  that  be  re^ 

*  P*  IZl'  mains  •  a  Recufant  (not  faying  convLOf)  be  difabkd 

to  prefent  to  any  Churchy  and  that  the  Chancellor  and 

Scholars  of  the  Univerfity  Jball  prefent  during  the  Time 

that 
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that  be  remains  a  Fopijh  Recufani  conviSt.    And  that 
the  Plaintiff  remained  fo  convided,  whereby  the 
Unireriity  prefented  the  other  Defendant  W<^* 
Toffe^  and  Woodrojfe  pleads  in  Difability,  that  the 
PlaintiiS'  refponderi  non  debet^  and  then  pleads  the 
Statutes  23  i^  29  El.  and  another  Claufe  in  the 
Stat.  3  Jac.  r.    That  PopiOi  Recufants  convidl: 
ffiall  be  as  excommunicated,  difabled,  f^c.   and 
demands  Judgment  Jt  refpondere  debet.    The  Plain- 
tiff, as  to  the  Univerfity's  Plea,  pleads  the  Pardon 
4  Jac.  2.  whereby  he  pardons  inter  alia  all  Judg-* 
ments  and  Convidions  for  not  coming  to  Church, 
and  produces  an  Exemplification  thereof  out  of 
the  Chancery,  where  it  is  enrolled.     Whereupon 
rhe  Univerfity  demurs.     And   as   to  Woodroffe^% 
Plea  the  Plaintiff  demurs  fpecially ;  for  that  the 
Defendant  did  not  bring  in  any  Record  of  the 
Convi£bion  with  an  hie  in  Curia  prolat*.    And  upon 
Argument  the  Court  gave  Judgment  againft  the 
Defendant  fVoodrqffe ;  that  he  ftiould  anfwer  for 
twoCaufes.     i.  He  pleads  the  Statute  as  made  29 
El.  whereas  the  Parliament  commenced  in  28  Eli%. 
and  to  that  Time  the  Aft  (hall  refer,  as  is  obferv-  ThcStat.  of 
ed,  4  Inji.  7.  and  Co.  Entr.  560.  it  is  fo  pleaded,  Con^' Ai<«>  <>? 
and  to  4  Ijeon,  80.     2*   Ine  Statute  is  not  wellmencedaSiuid 
pleaded ;  for  the  Statute  is,  that  they  (ball  render  "®*  ^  ^'*' 
themfelves  before  the  next  Se(fions,^  and  he  pleads 
that  he  did  not  reader  himfelf  at  tbe  next  Seffions ;  stat.&fin^  he 
and  notwithftandine  this  he  may  have  ''^ndered  ^^^[^^^^^" 
before  the  next  Sedions.     But  then  as  to  the  Mat-  seffions,  piea 
ter  in  Law,  touching  the  Univerfity,  the  Court  *****^K*?*V.r' 

,.  ,  ,9     rr»-  r  t  t        1^         render  himfelf 

did  not  agree  at  this   Time;   tor  though   they  at  the  next  sef- 
agreed  that  the  Pardon  of  K.  James  had  pardoned  fi"°»»  ^; 
the  Conviftion,  yet  as  to  the  Words  in  the  Middle  pfcTdcr,' c.  76. 
of  the  Sentence,  fome  would  have  them  to  be 
taken  abfolutely  by  themfelves,  viz   That  he  hav- 
ing betn  once  convifted  Jhould  be  difabled  as  long  as 
he  remained  a  Recufani^  although  the  Convidion 

C  c  2  be 


I 
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be  pardoned,  and  chat  he  fhaU  be  difabled  as  long 
as  he  remains  a  Recufant,  and  has  not  conformed ; 
but  other  Judges  inclined,  that /{^^2(/an/j  convifl 
jfhould  be  intended  thtoughout  the  Sentence,  al- 
though the  Word  conviSt  be  omitted  in  the  Middle 
of  the  Sentence,    But  afterwards  Trin.  5  FT.  &?  Af. 
this  Point  was  alfo  agreed  by  Nevile^  Fewell^  Iff 
^reby  Chief  Juftice  againft  Rokejby^  that  the  Par- 
don had  not^only  pardoned  the  Coavi£l]cn,  but 
alfo  reftored  the  "Party  to  his  Ability,  norwith- 
*  ^*  334*  ftanding  he  had  not  conformed ;  •  for  the  Word 
xonvift  is  to  be  intended  throughout  the  whole 
R«uCmtcon-^  Sentence  (though  afixOmiffion  thereof  be  in  the 
thronghout°thc  Middle  of  the  Sentence)  it  beiiig  inferted  both  in 
A<a  of  3  7«^i-  the  Beginning  and  alfo  in  the  End  of  the  Para- 
partfof"hc°Aa  graph.     Alfo  the  T\q2l  of  fTcodroffe  is  ill  for  tbe 
itwoniyfaid    Caufc  affigncd  upon  the  Demurrer;  for  be  ubo    j 
Co^LtriiS.  ^fl^^ds  a  Di/ability  by  Record^  ought  to  bring  in  tbe 
Lutw.  19.        Record  or  a  Certificate  thereof  fub  pede  Slgilli  tmnU" 

R^OTdmilftbc  ^'^'^'7»  ^^  ^^  Excommengement,  the  Certificate 
pleaded /ii^^nif of  the  Bifl)op  uudcr  his  Seal;  in  Outlawry,  to 
Si^ui  with  a  plead  the  Outlawry  with  a  hie  in  Curia  prolaf;  and 
C^^Ab.'  109.  by  3  /?.  6.  15.  one  foal  I  not  plead  a  Record  in  Abate* 
Coai  Dig.  fnem  or  -any  other  dilatory  Plea^  without  having  it  in 
Header,  o.  i.  q^^^^  .  ^^^  ^^  ^^  ^^^  Objeftion,  that  the  Jufticcs 

I  Bac.  Ab,  3.  of  the  Seffions  have  no  Seal,  it  was  anfwered  and 
refolved,  Hiat  it  might  be  removed  into  Chancery 
by  Certiorari^  and  from  thence  fent  hither  by  il///- 
timus.  And  afterwards  in  Trin.  5  /^.  iy  M. 
fFbodroffe  having  pleaded  the  fame  Plea  with  the 
XJniverfity,  Judgment  was  given  for  the  Plaintiff. 
Levinz  for  the  Plaintiflf,  Fuller  fox  the  Defendant. 


Goodwin 
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Goodwin  againfl  Blacktiian, 

TpjECTMENT  on  a  Detnife  of  Fandenbenden  of  Ejedmcm  of 
^  the  tenth  Part  of  aMeffuage  in  thePariflies  of  ^^/^*"j^\^^^^ 
St.  Katharine  Coleman^Jireet  and   Sit.  Gabriel  Fen*  in  d.  and  s. 
cburcb'ftreet^  and  at  the  Trial  at  Guild- Hall  before  j^y^^Jf  ^w| 
Nevile  Juftice,  it  appeared  on  the  Evidence,  that  EvidoKl!  d'oct 
the  whole  Meffuage  lay  in  the  Farifli  of  St.  Ka-  S^^^J^** 
tbuine  Cokman»Jlreet^  and  no  Part  thereof  m  the  13101.695.* 
Parifli  of  St.  Gabriel  Fenchurch-Jlreet.     And  NevUe  '^'"^  , 
Juftice  being  ftrongly  of  Opinion  that  the  Plaintiff  p^i^g. »«. 
had  failed  in  proving  his  Declaration,  it  was  made  <  ^^^^  330* 
a  Cafe  for  the  Opinion  of  the  Court,  but  a  Vcr-  ^Tbll'^^ 
did  was  given  for  the  Plaintiff  with  a  Stay  of  iYk^firMgi  Cafi. 
Judgment  till  the  Opinion  of  the  Court  wa$  bad 
in  the  Matter.    And  now  it  was  moved  by  Levinz.  ' 

for  Judgment  for  the  Plaintiff;  for  if  one  brings 
£je£lment  of  an  Acre  of  Land  in  Z>.  and  5.  and 
the  whole  ]ies  in  D.  he  ihall  recover :  Or  if  a  Man 
brings  Ejedment  of  an  Acre  of  Land  in  D.  axKt 
Part  thereof  lies  in  S.  be  fliail  recover  for  that 
Part  which  lies  in.D.  Plowd.  Comm.  4^19.  b*  If  a 
Man  has  a  Title  to  the  4th  Part  of  an  Acre  only,, 
and  he  brings  Ejeftment  for  the  whole  Acre,  he 
fliall  recover  the  4th  Part.  Cro.  Eliz,  13.  Ejedt- 
ment  of  1 00  Acres,  and  proves  a  Title  by  Leafe 
of  40  Acres  only,  he  fliall  recover  the  40  Acres,  ' 
which  Cafes  the  Court  did  not  deny :  But  in  this 
prefent  Cafe  the  moft  Part  •  of  the  Judges  held,  that  *  p,  33  jj^ 
^the  Declaration  here  being  precifely  of  the  tenth 
Part  of  an  entire  Thing,  viz.  of  a  Meffuage,  the 
Evidence  did  not  maintain  it.  ^are  the  Diver* 
fity,  and  fee  44  Affize  ^7.  Alfize  brought  of  a 
Mill,  and  it  is  found  that  the  Plaintiff  had  an 
antient  Mill  which  fell  down,  and  he  erefted  a 
Uew  one ;  the  greater  Part  whereof  was  in  the 

Place 
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Place  of  tjie  old  one,  and  another  Part  thereof 
on  the  Defendant's  JLaxjd ;  and  yet  be  recovered 
fuch  Part  of  the  new  Mill  as  was  ereded  upon  his 
own  Soily  though  'he  did  not  recover  the  whol^ 
MilL 


Noble  againft  Holbead. 

jjim^  for  ASSUMPSIT  on  three  feveral  Promifes  ;  two 
l^M^  of  them  were  good,  and,  well  laid,  but  the 
gftcr  the  Day  third  was  laid  thus  ;  and  whereas  the  Defendant 
^'uM.^^{f^<^^  ^^^y^  Year,  and  Place)  was  indebted  to 
verdiaand  the  Plaintiff  in  13/.  as.  for  to  much  Money  of 
«itircOa«ug«.jjjg  f^jj  Pontiff,  and  of  divers  other  Perfons  to 

the  Plaintiff* %  Ufe^  then  before  and  afterward-  had 
and  received,  he  promifed,  £sfr.  After  Verdi  ft 
for  the  PiaintifF,  on  liTue  Non  Afumpjity  and  en- 
tirje  Damages,  it  was  moved  in  Arreft  pf  Judg- 
ment by  Levinzj  That  the  Declaration  was  ill  in 
the  third  Promife,  viz.  That  fuch  a  Day  he  was 
indebted  to  the  Plaintiff  in  Monies  to  the  Plain* 
tiff's  Ufe  received  f  antea  ispoftea'.  And  t\kc  Da- 
mages being  entire,  he  cannot  have  Judgmeat  for 
any  Part ;  wherefore  Judgment  was  Itayed. 

t  i:'be  TrapJlatUm  takit  fu  NaUe  tfthefe  W9fix  in  tie  Originmi,     "  Piii| 

'^  Ic  joor  del  promife.    £t  le  DccUratioD  eSt  poor  Monkt  rcceu.** 


«c 
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In  the  Common  Pleas, 


mmm 


Chambers  again  ft  Warkboufe. 

<T' ROVER  among  other  things  de  fex  catulisjT^roytrdecatm^ 
guatuor  <atellis^  iS  una  amphora  Saforii.    After  not  &yk^ 
Verdid  for  the' Plaintiff,  and  entire  Damages,  it  what  son,  and 
was   moved  in  Arreft  of  Judgment  by  Levinz^  "s^f^!^^ 
that  Catulis  fignifies  Wbelps^  Catellis  Hitle  Whelps  of  Cro.  cir.  391. 
any  .  Sort,  either  of  Dogs,  Bears,  6?r.  and  nan  \  ]^'  **''• 
coTiftat  of  what  Kind  they  here  are,  and  no  Pro- Ray.  atj.* 
perty  can  be  of  Whelps ;  alfo  the  Word  Saporis  fig-  '  ^  98' 
niiies  Savour^  whereof  no  Adtion   lies,  and  the 
Damages  being  entire  no  Judgment  can  be  given ; 
but  the  Court  on  the  firft  Motion  ruled  Judgment 
for  the  Plaintiff^,  ntji  caufa^  Sfff.  for  they  wouI4 
intend  them  Dog-Whelps^   and  Trover  had  been 
maintained  for  a  Dog.     And  as  to  t)ie  Word  Sa^ 
ports  J  they  would  intend  the  Damages  to  be  given 
for  the  Amphora y  and  Nothing  for  the  Word  Sa^  , 
foris.     But  afterwards  it  was  moved  again,  and 

the 
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the  following  Authorities  were  cited  pro  6?  ^^^ 

in  the,  Cafe,  Hoh.  483.    Trefpafs  far  taking  de 

uno  Cane  venatico.  Dy.  306.     Trover  does  not  lie 

of  a  Hawk,  except  it  be  (hewn  to  be  reclaimed. 

Cro.  Car.  544.   Sir  Martin  Lei/ler  againft  Flome  ac- 

cordingiy.     But  Cro.  Car.  18.    Sir  Francis  yintent 

againft  Lefney^  Trefpafs  lies  for  flriking  his  Hawk, 

without  fliewing  he^as  rddaimed.    Cro.  Ja.  262. 

Grimes  verf.  Stacke^  Trover  lies  of  Mufk-Cats  and 

of  Monkies,  beeaufe  they  aro  Merchlindize  5  and  for 

•  P.  337.  the  fame  Reafon  *  //  has  been  adjudged^  that  Tro- 

Cmtra.  '^^^  ^^^^  of  Negroes^  Cro.  Ja.  345.   JVadburJf  againft 

xLd.Rzy.  146. Damme.     Trefpafs  for  killing. his  MaftifF;    and 

fM^^SzJ^'  ibid.  463.    Trefpafs  for  taking  his  Greyhound  and 

»&Uk.666,      Collar.     2  Jnji.  655.  in  the  Time  of  £.    1.  Tref- 

^^^'  pafs  for  taking  his  two   Greyhounds.     Ow.  93. 

AJfumtfii  to  deUviqr  a  Eiog.    Cro,  Elix.  1 2 . ,    1 26- 

Property  in  a' Dog.  Roll.  1.  Abr.  pag,  5.    Seff.    5, 

That   Trover  lies  of  a  Spaniel ;  and   afterward 

Judgment  was  given  for  the  Plaintiff, 


The  King  againft  the  Bifiiop  of  Norwich^  Richard 
Hid^  and  Edmund  B0vgbfm. 

Nof#««i«r  w      G\U/RE  hnpedit  of  the  Chojrch  of  Uopton  IVafcrs 
si^wjuf^r       *^^^  in  the  County  of  Saiop^  and  declares  that 
AgrecwQt  n>i  y.  5.  was  fcifcd  of  the  Advowfon,  and  prelehted 
Atfi^ci^^Sj.     Wheel  r^    and   granted    the    next   Avoidance   to 
1x5.  206.         Chnrks  Boughiony  and  that  the  Church  avoided  by 
the  Death  of  Whcekr^  s^id  then  fhews  the   Slat, 
31  El.  r.  5.  of  Simony ;  an  J  that  the  Qiurch  be- 
ing   void,   it  was  corruptly   agreed    between   a 
Friend   of  Charles    Bou^itoti,    an(J    on    his    Be- 
half, and  one  Taylor^  ihzt  Charles  Bougbfon  ihould 
prefent   Uidej    and     that   Taylor    (houfd    pay  to 
Richards  ac/.  a  Year  for  fix  Tears,  if  Hide  fhould 
lb. long  live  ;  and  that  in  Purlliance  of  this  Agree- 
ment 
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ment  Taylor  became  bound  to  Richards  in  2oqL 
fpr  Payment  of  the  20/.  per  annum ;  which  Obli- 
gation was  made  to  the  Ufe  of  Charles  Boughion  ; 
and  that  immediately,  thereupon  Charles  Boughton 
prefented  Hide^  and  he  was  thereupon  de  failoixX' 
*ftituted,  &c.  which  by  Virtue  of  the  faid  Statute 
was  void,  and  fo  it  belonged  to  K.  Charles  II.  to 
prefent,  and  then  derives  the  Government  to  the 
now  King  and  Queen,  and  their  Right  now  to 
prefent ;  and  that  the  Defendants  hindered  them, 
&c.  Hide  with  a  Proteftation  to  the  Agreement 
and  the  Obligation  pleads,  that  he  had  no  Notice 
of  the  Agreement  at  the  Time  of  the  Prefenta- 
tion,.  or  at  any  Time  before ;  whereupon  the  At- 
torney-General demurs  for  the  King*  Boughton 
alfo  ^vith  a  Proteftation  to  the  Agreement  and  the 
Obligation  pleads,  that  the  other  Defendant  pre- 
fented htm  freely,  and  traverfes  the  corrupt  Agree- 
ment. Whereupon  Kfue  was  joined;  and  now 
upon  arguing  the  Demurrer,  and  Confideration 
of  the  Books  of  Cro.  Ja.  385.  The  King  againft 
the  Bifhop  of  Norwich,  Cro.  533.  Booth  ver^ 
Jus  Potter.  Cro.  Car.  330.  Mich.  9  Car.  1 .  Baw» 
derocke  verfus  ♦  Mackaller^  3  Inji.  154.  it  was  *  P.  338. 
refolved  by  the  whole  Court,  viz.  Treby^  Neviky 
Lowell  and  Rokejby^  Khsx  the  Notice  is  not  mate- 
rial, but  only  the  corrupt  Agreement;  for  the 
Notice  is  very  diiHcult  to  oe- proved  in  fuch  Cafes, 
and  the  Patron  may  entruft  a  Friend,  as  in  this 
Cafe,  to  make  the  Agreement;  and  before  Notice 
thereof  given  to  him,  may  prefent  upon  an  Aflu- 
rance  by  certain  Signs  between  them  that  fuch  an 
Agreement  is  perfefted.  Whereupon  they  gave 
Judgment  for  the  Plaintiff  upon  the  Demurrer, 
but  jExecution  to  ftay  'till  the  Iffue  tried.  Levinz 
for  the  Plaintiff,  Pemberton  for  the  Defendant,  , 


Cotierel 
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Coiterel  agalnll  Matthews. 

In  an  AaioB     /^ASEj  ouarc  cum  the  Plaintiff  was  a  good  Sub** 

whJ^'^c  firft  i^^»  ^^-  ^^^  Defendant  Jpnl  i.  yi/tfr/o  jRrgwi 
wercbare  laid  Rej^js  fiuTic  falfely  and  malicioufly  faid  to  the  Plain- 
r/"i7,^^^;  ^\.  tiff,  7/?(?»  ar$  a  perjured  Knave.  Cumque  eiiam 
be  taken  pofi.  pojtea  Apr.  2.  he  laid,  l^bou  art  0  cbeattng  Rogue^ 
tWdyaifo;       and  a  perjured  Knave ^  arid  bajl  cheated  all  Men 

comrundcr?  '^^^  ^^^^  ^^^^^  '^'^^  ^^^^*     After  Verdift  for  the 

Camgue,  Plaintiff,  upon  Iffue  Not  Guilts  and  entire  Da- 

2Show!^i^  niages,  it  was  moved  in  Arreft  of  Judgment  by 

194,  413.  '  Luiwyche^  that  the  lad  Words  are  not  laid  affirm* 

.4B!c.Ab!ii2.  ^^'^^'y  ^"^  pofitively,  but  by   Way  of  R^ital, 

with  a  cumq\  he  faid  thefe  Words,  and  he  cited 
feveral  Cafes,  wher^  in  Trefpafs,  Battery,  l^c. 
when  alledged  cu^  ^he  Defendant  did  fucfa  a 
Trefpafs,  Battery,  ^c.  that  after  a  Verdift  the 
Judgment  had  been  ftayed:  Whereto  it  was  an- 
fwered,  and  at  another  Day  refolved  by  the  Court, 
that  this  being  an  Adtion  on  the  Cafe,  and  the 
firft  Words  being  laid  pofitively,  the  laft  Words 
ihall  be  taken  pofitively  alfo,  ^nd  the  cumq;  e$iam 
taken  for  porro^  or  moreover ;  gnd  fp  they  are  often 
in  Dictionaries ;  and  a  Cafe  was  cited  in  B.  H,  ^ 
which  is  entered.  AUcb.  28  Car.  2.  B.  R.  RoL 
123.  2  Lev.  193.  between  Mors  and  Thatcher^ 
.where  in  fuch  a  Cafe  in  an  Adion  for  Woj-ds,  and 
the  lafl  Words  laid  as  here,  viz.  cumq;  eti^m  he 
hiAy^c.  they  were  on  divers  Motions  there  fo  tak^i^ 
for  porro ;  and  divers  Claffick  Authors  were  cited 
for   that  Purpofe.     Whereupon  the  Plaintiff  in 

*  •  P.  339.   that  Cafe  had  Judgment,     And  of  •  that  Opinion 

on  the  fecond  Motion  were  the  whole  Court,  viz. 
7reby  Chief  Juft.  Nevile^  Powell  ^nd  Rokejby  in  this 
Cafe,  and  gave  Judgment  for  the  Plaintiff,  Le^ 
vinz  of  Counfel  for  the  Plaintiff. 

Carter 
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Carter  againft  Madgwick. 

J^yECTMENTy  and  upon  Not  guilty  and  Special  indenture  of 
-^-^    Verdift,  the  Cafe  was  ;  Parker  itiitA  in  Fee  ^^^^^"^^^^^ 
18  Decemb.  2  Jac^  by  Indenture  between  him  and  hisHciriinthc 
John  Bennet  his  Grandfon,  the  Leffor,  in  Confide-  ^^^^'^^ 
ration  of  Afiedion  and  51.  granted,  bargained  and  Bargainee 
fold  to  the  Leflbr  and  his  Heirs  the  Tenements  > "  j^  ^ v ^J**^ '^ 
jQueftion,  Habendum  immediately  after  his  Death  Bargainor.  ^ 
ta  the  Leflbr  and  the  Heirs  of  his  Body,  with  ^«  indenture 
divers   Remainders  over ;   which  Indenture  was  tj,c  ^^J^ 
inioUed  within  fix  Months ;  and  the  faid  Parker^^^^^^i^ 
the  fame  Day  by  another  Indenture  alfo  enrolled,  ^^  v^e^iU- 
upon  the  like  Confidcration,  granted,  bargained  rcaiy  bythc 
and  fold  to  the  Leffor  and  his  Heirs  other  Lands,  f^^^JJ^^b, 
Habendum  immediately   after  bis   Death  to  the  149. 
JLeffor  and  the  Heirs  Males  of  his  Body,  with  di-  ^J-'^;  ]l\]' 
vers  other  Remainders  over  ;  after  which  the  faid  299. 
Parker  enjoyed  all  tha  Lands  in  both  the  Inden- 
tures fais  whole  Life,  without  Interruption,  and 
died  ;  after  whofe  Death  the  Mother  of  the  Leflbr, 
being  the  Daughter  and  Heir  of  Parker^  entered  ; 
upon  whom  the  Leflbr  entered,  and  made  the 
Leafe  to  the  Plaintiff:  And  upon  the  firft  Argu- 
-^ent  at  the  Bar  in  Trin.  Term  laft,  and  Confidcra- 
tion had  of  the  Books,  Co.  Lit.  158.     Hob.  171. 
Mo.  pL  187.  Cro.  Eliz.  ^54.     It  was  adjudged  by 
the  whole  Court,  viz.  Treby,   NeviUy  Powell  and 
Rokejbyy  That  although  the  Habendum  of  a  future 
Freehold  be  void,  yet  the  Grant  in  the  Premifes 
being  exprefly  to  him  and  his  Heirs,  the  Inden- 
ture fhall  enure  upon  the  Premifles,  an4  fliall  pafs  And  the  Con- 
the  Eftate  to  the  Vendee  dircdly  by  the  Premilfes,  '^f^^^l^'' 
and  the  Continuance  of  the  PoflTeffion  by   the  the  eramor " 
Grantor  for  bis  whole  Life  afterwards  was  tor-  [°^^^u!  ^** 
tious,  and  fhall  not  alter  the  Cafe }  although  per- 
haps 
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haps  he  thought  and  intended  that  Nothing  (hoold 
pafs  'till  after  his  Death  ;  for  bis  Intent  could  not 
alter  the  Law^  and  make  a  future  freehold  goody 
and  a  prefent  Freehold  'void*  Levinz  for  the 
Plaintiff. 


♦  P.  340. 


^  Michaelmas.^  3  James  II. 


Dajhwood  againft  folks. 


I^Iaratton  in 
Debt  npon  a 
Writing 
obligatory. 


Plea  in  Abate- 
ment. 

TLat  the  De- 
fvadaiDt  i»  Clerk 
of  the  Trcafury, 
l^c.  of  tlie 
Ccgrt  ef  Kui{*9 


MMlfJix^  ?  QlMON  Folke^  late  of  Greys-Intty  in  the 
to  wit.  \  ^  County  aforefaid,  Efquire,  othcifwife  called 
Sirmn  foliesy  of  Greyes^lnUj  in  the  Countv  of  Aiiddjdex^ 
Efquire,  vf2iS  fwrnmon^A  to  wn(vfex  Sarnuel Dafiwoody  Gren« 
tleman,  of  a  Plea  that  be  render  to  him  One  Hundred 
Pounds  which  He  owes  to  hinii  and  unjuftljr  detsuns  from 
him,  ^r,  And  whereupon  the  iaid  Samuel  by  Tbvmas 
Cantftll  his  Attorney  (aich,  that  whereas  the  (aid  SimMt^. 
upon  the  a3d  Day  of  Atof^  m  the  firft  Year  of  the  Reiga 
of  the  Lord  the  now  King  and  the  Lady  the  now  Queen, 
at  IVeflmin/fer^  by  his  certain  Writing  obligatory  granted 
hrmfelf  to  be  holden  to  the  faid  Samuel  in  the  (aid  One 
Hundred  Pounds,  to  be  paid  to  the  faid  Samtttl  when  there- 
to he  ihould  be  requeftctl,  neverthelefs  the  faid  Sim^n  al« 
though  often  requefted  'the  faid  One  Hundred  Pounds  to 
the  £id  Samuel  hath  not  as  yet  paid,  but  the  fame  to.hi^ 
to  pay  hitherto  hath  refufed  and  ftill  doth  refufe,  where* 
upon  he  faith  that  he  is  prejudiced,  and  hath  fuff^ined  Da- 
mage to  the  Value  of  Ten  rounds,  and  therefore  he  brings 
his  Suit,  tff.  And  produces  here  in  Court  the  Writing, 
aforefaid,  which  teftines  the  Debt  aforefaid,  in  the  Form 
aforefaid,  the  Date  of  which  is  the  Day  suid  Year  ^orefaid. 

And  the  faid  Siman  in  his  proper  Perfon  cometb  and  £udi 
that  the  Court  of  the  Lord  the  now  King  and  the  Lady  the 
now  Queen  )iere  ought  not  to  have  Cognizance  of  the  Plea 
aforefaid,  becaufe  he  (aith  that  he  the  faid  Simon  and  one 
Thomas  Gooding^  Efquire,  are,  and  at  the  Day  of  the  fuing 
forth  of  the  original  Writ  of  the  iaid  Sanmil^  and  long 
before  were  Clerk  oLthe  Treafury  and  Warnints,  aod 

Keeper 
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iCrepcr  of  all  the  Writs  and  Records  of  the  Lord  the  now 
King  and  the  Lady  the  now  Quccnp  in  the  Court  of  the 
faid  Lord  the  King  and  the  faid  Lady  theQifcen,  before  the 
King  anfi  Queen  themfelves;  [except  the  making  up  of 
Records  for  Nlfiprius  in  the  fijiid  County  of  Aftddtqetc^  and 
Tranfcripts  ami  Certificates  upon  Writs  of  Error,  and  Re- 
ceipts and  Files  of  Qt^eriturs  and  < Attachments  in  the  fame 
Court,  and  the  keeping  of  Records  of  Atuinderjj  and  a 
Miniftcr  of  the  faid  Court,  and  that  he  the  faid  Simon  to- 
gether  with  the  faid  T^^otaj  *  continually  hath  the  Care  and  *  F«  34!' 
Cuftody  of  the  faid  Trcafury,  Warrants,  Writs  and  Re- 
cords in  the  faid  Court  of  the  faid  Lord  the  King  and  the  * 
faid  Lady  the  Queen,  before  the  King  and  Queen  them- 
felves, [except  as  before  excepted]  by  Reafon  whereof'  the 
continual  Attendance  of  the  faid  Simm  in  the  faid  Court  of 
die  Lord  the  now  King  and  of  the  Lady  the  now  Queen, 
before  the  faid  King  and  Queen  themfdves,  for  the  Benefit 
and  Advantage  of  the  faid  Lord  the  King  and  the  faid  Lady 
the  Queen  and  of  their  liege  Subje£ts  is  required;  and  the  . 
(aid  Simon  according  to  the  Duty  of  his  faid  Office  is  bound  ' 
to  continual  Attendance  in  the  faid  Court  of  the  (aid  Lord 
the  now  King  and  of  the  faid  Lady  the  now* Queen,  before 
the  (aid  King  and  Queeo  thdmfclves.     And  tde  faid  Simon 
further  faith,  that  according  to  the  Liberties  and  Privileges 
of  the  faid  Court  of  the  faid  Lord  the  now  King  and  of  the 
faid  Lady  the  now  Queen,  before  the  faid  King  and  Queen 
themfelves  and  their  Predeceilbrs,  for  fuch  Clerks  ot  the  * 
.Trcafury  and  Warrants,  and  for  fuch  Keepers  of  the  Re- 
cords and  Writs,  and  for  the  other  Officers,  Clerks,  and 
Mtfiifters  of  the  laid  Court,  from  the  Time  whereof  the 
Memory  of  Man  is  not  to  the  contrary,  ufed  and  approved 
pf  in  the  iame,  fuch  Clerk  of  the  Treafury  and  Warrants 
aod  Keeper  of  the  Writs  and  Records  in  the  faid  Court  of 
the  faid  Lord  the  now  King  and  of  the  faid  Lady  the  now 
Queen,  before  the  faid  King  and  Queen  themfelves,  or  any 
Oficer,  Clerk,  or  Minifter  pf  the  faid  Court,  upon  any 
Pleas  or  Complaints  [Pleas  of  Freehold,  Felony  and  Ap- 
peal only  excepted]  ought  not,  nor  for  the  whole  Time 
aforefaid  have  been  accuftomed  to  be  prawn  or  compelled 
'agadnft  their  Will  to  anfwe^  before  any  Juftices  of  the  faid 
Lord  the  now  King  and  of  the  faid  Lady  the  now  Queen, 
or  of  their  Predeceflbrs,  or  other  Judges  Secular  whatfo- 
cver,  except  only  in  the  faid  Court  of  the  faid  Lord  the 
now  King  and  of  the  faid  Lady  the  now  Queen,  before  the 
faid  Lord  the  King  and  the  fiid  Lady  the  Queen,  and  their 

Predeceffors. 
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Predeceflbrs.     And  the  {aid  Simon  further  faith  that  Imt 
againft  his  Will,  and  againft  the  faid  Liberties  and  Pri?i* 
leges  of  the  faid  Court  of  the  faid  Ix>rd  the  King  and  the 
faid^  Lady  the  Queen,  before  the  faid  King  and  Queen 
themfelves,  in  the  Manner  and  Form  aforefaid  bj  the  fatJ 
Samuel  is  impleaded^  and  this  he  is  ready  to  verify;  where-* 
fore  he  dorh  not  apprehend  that  the  Court  of  the  Lord  the 
King  and  of  the  Lady  the  Queen  of  the  Bench  here  wilt 
or  ought  to  take  any  further  Cognizance  of  the  Plea  afore- 
faid againft  the  faid  Simon^  ^c. 
Replication.  '         And  the  (aid  Samuel  faith,  that  the  (slIS  Simon  ought. not 
to  be  admitted  to  fay  that  the  Ct^urt  of  the  Lord  the  now 
King  and  of  the  Lady  the  now  Qneen  here  ought  not  to 
have  Cognizance  of  the  Plea  aforefaid,  becaufe  by  protcft* 
ing  ^at-the  faid  Simony  on  the  Day  of  the  fuing  forth  of 
P.  342*   the  original  Writ  aforefaid  of  the  fM^  Samue/y  and  long 
.  That  the  Dc-     before  did  not  attend,  and  now  doth  not  attend  the  laid 
fendant  had      OfSce  of  Cleric  of  the  Treafury  and  Warrants,  and  Keeper 
givCTi  Bail  and   of  the  Writs  and  Records  in  the  faid  Court  of  the  faid 
Jurtfdiaionof    ^^^  the  now  King  and  the  &i<j^  Lady  the  now  Queen, 
the  Court.    .      before  the  King  and  Queen  thcmfelvcs,  but  for  the  whole 
Time  aforefaid  hath  entirely  ne^lefled  to  attend  to  the  laid 
Office;  for  Plea  the  faid  Samuel  faith  that  after  fuing  forth 
of  the  original  Writ  of  the  faid  Samuely  to  wit,  at  fVeJt^ 
mnfter  in  the  County  of  Middlefexy  a  certain  Wrir  of  the 
,  Lord  the  now  King  and  of  the  Lady  the  now  Q^iecn  of 

Capias  of  and  in  the  Plea  aforefaid,  ifTued  againft  the  faid 
Simon  to  the  then  Sheriff  of  Middlefex  dl recced,  by  which 
'  Writ  the  faid  then  Sheriff  was  comnxanded  that  he  Oiould 
take  the  faid  Simon  if,  ^r.  and.  fafely,  ^c,  fo  that  he  {hould 
have  his  Body  here,  to  wit,  from  the  Day  of  Eafter  lafr 
paft  in  fifteen  Days  to  anfwcr  to  the  faid  Samuel  of  a  Plea 
wherefore  with  Force  and  Arms  at  IVcftmxnfter  he  broke 
the  Clofe  of  the  faid  Samuely  and  other  Wrongs,,  lie.  trf 
the  greit  Damage,  kic.  and  againft  the  Peace,  lic^  and 
alfo  of  the  faid  Plea  of  Debt  upon  the  Demand  of  One 
Hundred  Pounds,  at  which  Day  here  came  one  John  Pye, 
of  Fumivals^Inny  Londony  Gent,  and  onz, Thomas  FdkiSy 
of  Bury  St.  Edmundy  in  the  County  of  SuffiU^  Gent, 
in  their  proper  Pcrfons  before  Henry  Pollexfeny  Knight, 
and  bis  Companions,  Juftices  of  the  Bench  here,  and  at 
the  Inftance  of  the  faid  Simon  acknowledged,  and  each  of 
them  acknowledged  that  he  was  indebted  to  the  faid  Samuel 
in  Two  Hundred  Pounds,  which  Sum  of  IVo  Hundred 
^(junds  they  the  faid  John  and  Thomas  for  themfelves  and 

their 
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tbeir  Heirs  willed  and  granted  of  the  Lands  and  Chattels 

of  them  and  each  of  them  (hould  be  made,  and  to  the  Ufe 

and' Behoof  of  the  faid  Samuel  (hould  be  levied,  under  this 

Condition,  that  if  it  (hould  happen  that  Judgment  in  the 

Court  here  in  the  faid  Plea  of  Debt  for  the  faid  Samuel 

agatnft  the  faid  Siman  (hould  be  given,  then  that  the  faid 

Simon  the  faid  Debt  of  One  Hundred  Pounds,  and  aifo  all 

Damages  which  lo  the  faid  Samuel  againft  the  faid  Simon 

by  Occafton  of  the  Detention  of  the  faid  Debt  in  the  faid 

Couf't  here  in  the  faid  Plea  of  Debt  (houl()  be  adjudged, 

(hould  fatisfy  or  render  his^Body  in  Execution  of  (uch 

Judgment  to  the  Prifon  of  the  /%f/,   as  by  the  Record 

thereof  in  the  faid  Court  remaining  more  fully  appears, 

whereupon  becaufe  the  faid  Simon  by  Reafon  of  the  Pre- 

milTes  hath  acknowledged  the  Jurifdi£tion  of  the  Court  here 

of  the  Plea  aforefaid,  the  faid  Samuel  prays  Judgment  if 

the  faid  Simon  ought  to  be  admitted  to  *  fay  that  the  Court   *  P.  ^^  j. 

of  the  Lord  the  now  Kling  and  of  the  Lady  the  now  Queen 

here  ought  not  to  have  Cognizance  of  the  Plea  aforciaid, 

And^  the  (aid  Simon  faith  that  the  faid  Plea  of  the  faid  Demurrer. 
Samuel  above  by  replying  pleaded,  and  the  Matter  in  the 
fame  contained,  are  not  fufficient  in  Law  to  preclude  the 
faid  Simon  from  (aying  that  the  Court  of  the  Lord  the  now 
King  and  of  the  L^dy  the  now  Ql^een  ought  not  to  have 
Cognizance  of  the  Plea  aforeiaid,  and  that  he  the  faid 
Simon  to  the  faid  Plea  in  the  Manner  and  Form  aforefaid 
pleaded  hath  no  NeceiSty,  neither  is  he  bound  by  the  Law 
of  the  Land  to  anfwer  in  any  Manner,  and  this  he  is  ready 
to  verify  i  wherefore  for  Want  of  a  fufficient  Replication 
of  the  laid  Samuel  in  tliis  Behalf,  the  faid  Simort  therefore 
prays  that  the  Liberties  and  Privileges  aforefaid  be  allowed 
to  him,  and  that  he  from  the  Court  of  the  faid  Lord  the 
now  King  and  of  the  faid  Lady  the  now  Queen  here  in  this 
£ehalf  may  be  difmilTed  and  difcharged,  &r. 

And  the  faid  Samuel  becaufe  that  he  above  hath  pleaded  Joinder. 
fufficient  Matter  in  Law  to  preclude  the  faid  Simon  from 
dying  that  the  Court  of  the  faid  Lord  the  now  King  and 
ot  the  faid  Lady  the  now  Queen  here,  ought  not  to  have 
Cognizance  of  the  Plea  aforefaid,  as  before  prays  Judg- 
ment if  the  faid  Simon  ought  to  be  admitted  to  fay  that  the 
Court  of  the  Lord  the  now  King  and  of  the  Lady  the  now 
(^een  here  ought  not  to  haVe  Cognizance  of  the  Plea 
aforefaid,  &fr.    And  becaufe  the  Jufticcs,  Csfc.  Continuance. 

Dajhwood 


f 
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Dajbwood  againft  FMs. 

« 

b^tod^^Scr  7)^*^  ^^  Obligation.    The  Defendant  pleadt 

BaSputin.  **  Privilegje  of  the  King^s  Bencb^  as  dujlos  Bre*. 

poft.  398.       vium  of  that  Court.    The  Plaintiff  replies^  that 

co^iMg^      thereto  he  ought  not  to  be  adcnitted,  becaufe  up- 

Abatemeot.      oQ  the  Return  of  the  Qkpids  the* Defendant  had 

^•^'  put  in  Special  Bail,  viz.  /I.  and  B.    Whereu|K>n 

the  Plaintiff  demurred  :  And  now  it  was  argued, 

that  by  putting  in  of  Special  Bail  he  had  fubmic- 

ted  to  the  Jurifdidion  of  the  Court,  as  if  he  had 

imparled.      But   it  was  refolved  by    the   whole 

Court,  that  the  putting  in  of  Bail  is  no  fubmit- 

ting  to  the  Jurifdidion  of  the  Court,  whether  it 

be  general  or  fpecial  Bail ;  for  until  the  Bail  be 

♦  P.  344.  put  in,  he  is  not  *  in  Court  to  plead  any  Things 

nor  is  the  Plaintiff  obliged  to  declare  againft  him  ^ 

wherefore  his  Plea  of  fVivil^ge  was  allowed* 


Nicholas  againft  Chapman. 

S.  C.  Poft  361. 

kcicjfcof  aU    p\EBT  on  Obligation  dated  May  5.  1690.  con- 

Mii7u"pon?n*'         ditioned  to  perform  the  Award  of  A.  and 

Award  rcfcrt    ^g.  //^  quod  it  was  made  &c.  before  September  20. 

Se^slbiSffi^  following.    The  Defendant  pleads,  that  the  Arbi- 

oniy.  trators  in  Fa£t  made  an  Award  the  1 9th  of  f  De* 

t  Seftemher.     cembefj   that  the  Defendant  fliould  pay   to   the 

KydMi^Awardi  P'^'^^ff  lo/.  at  or  upott  the  firft  of  November  fbl- 

164,  lowing ;  and  that  then  the  Parties  (bould  releaie 

the  one  to  the  other  all  Demands  ;  and  that  the 

Defendant  after  the  Submiffion,  viz,  1  j4ug.  did 

fuch  a  Trefpafs  to  the  Plaintiff.    The  Plaintiff 

replies  and  fets  forth  tl\e  Awards  and  ai&gns  a 

Breach 
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Breach  in  Non-payment  of  the  to/.  To  which  the 

Defendant  demurs :  And  now  it  was  argued  by  ' 
Pemberton^  that  the  Award  was  void;   for   that 
Nothing  was  awarded  to  the  Defendant  but  only 
the  Releafe,  and  that  is  void,  being  to  be  made 
the  firft  of  Nevember^  which  is  after  the  Submif- 
fion,  and  wilt  releafe  not  only  the  Trefpafs  com* 
mitted  after  the  Submiffion,  but  alfo  the  Bond  of 
Submiifion.     To  which  *it  was  anfwered  for  the 
Plaintiff,   and  adjudged  bj  the  Court,  that  the 
Award  was  good  ;  for  ift.  it  is  pleaded  to  be  made 
/uper  PtiemiJJis^  and  a   Releafe  of  all.  Demands 
'till  the  Time  of  the  Submiflion  is  a  good  Per- 
formance of  the  Award :  for  although  the  Releafe 
is  to  be  made  on  the  firft  of  November^  it  is  not  to 
releafe  all  Demands  'till  the  firft  of  November^  but 
only  all  Demands 'till  May  5/when  the.Submiflion 
was,  which  is  all  that  is  to  be  intended  by  this 
Releafe  ;  otherwife  it  would  be  in  exprefs  Words 
that  it  ihould  be  of  all  Demands  ^titt  the  firft  of 
November  J  Hutt.  29.  Allaboyer  zgzind  C/ijffhrd^  &?  Kyd  on  Award* 
Mich.  .6  Car.  2.  C.  B./ed  inirat.  Pafch.  ;^6.  Rot.  164. 
512.  where  it  was  fo  held  by  the  whole  Cqurt  as 
to  this  Point ;  but  there  wete  other  Exceptions 
taken,  yet  Judgment  was  given  for  the  Ptaintiffl 
And  Roll.  1  Abr.  nu.  1,  a,  3.  page  260.  was  cited 
accordingly.     And   upon   that  Judgment  Error 
was  brought  in  B.  R.  and  Error  affigned  that  the  *   ♦  p.  ^^r 
Sheriff  had  not  returned  any  Pledges  de  profeqtien-  Wsmtof  Pledge* 
do.     But   upon  Motion  here  in  Trinity  Term  5  "S^^n^d 
ff^.  ££?  M.  the  Sheriff  was  permitted  to  amend  the  after  Error 
Return,  and   if  the  Plaintiff  would  not  proceed  cX^^ircon 
further  upon  the  Writ  of  Error,  it  was  ruled  he  when. 
Ihoiild  have  Cofts  for  the  Amendment  ;  but 'if  he  Poft-36«. 
proceeded  further  in  the  Writ  of  Error,  he  (hould  cro.'ci*  410. 
have' no  Cofts  for  the  Amendment.     Levinz  for  s**^- 49- 
the  Plaintiff  in  the  Original  AfQion,  and  alfo  in  3TemRtp?  '' 
the  Motion  in  this  Court.  •  349. 750. 

Part  III.  pd        v  Ip^.'^t'"^'^' 
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In  B.  R, 

I 

p 

Carter  agaiad  Caltborpe. 

S.  C.  4  Mo(L  152. 

Adhuc\n\^t  'E'RROR  of  a  Judgment  in  Hull-Court^  where 
fcMtothcTiSc  the  Cafe  appeared  on  the  Record  to  be  thi$« 
of  the  pjaint,  xhe  Plaint  was  entered  there  the  1 5th  of  Decern' 
^^*  ^  *       bevj  2  W.  and  M.  and  Procefs  was  returned  at  the 

next  Court,  held  Jan.   28.  at  which  Court  the 
Plaintiff  declares^  that  the  Defendant  erected  an 
Edifice  there,  whereby  the  Lights  in  an  ancient  Mef* 
fuage  of  the  Plaintiff  were  objlupaf  &  obftruSP  un* 
til   the  levying  of  the  Plaint,  et  adbuc  exiJltM. 
The  Defendant  there  pleads  Not  Guilty^   and  the 
Caufe  continued  here  'till  M.ay  7.  and  then  it  was 
removed  by  HaV  Corp*  and  Certiorari  into  JS.  R. 
and  thereupon  all  further  Proceedings   in  that 
Court  ceafed,     But  afterwards  it  is  there  entered, 
vi%.  Pojlea  ad  Cur^  villa  frad'  tent*  coram  Majore^ 
&c.  (not  frying  at  what  Day)  venit  the  Plaintiff, 
and  brought  a  Procedendo^  and  prayed  it  to  be  allow* 
ed,  which  to  him  wa3  granted,     Wherefore  at  the 
Plaintiff's  Petition  pracefit*  e/l  per  Majorem^  ^c. 
ad  eandem  Cur*   Ballivis  to  return  a  Jury;  and 
thereupon  a  Trial  was  had  for  the  Plaintiff  gene- 
rally, and   40^.  Damages,    and  2d.  CoRs,   and 
Judgment  there  entered  for  the  Plaintiff.     On 
which  Error  was  bro\}gh(  in  B.  R,  and  afligned, 
that  it  appears  by  the  Record  that  the  A&ion 
commenced  the  1 5th  of  December^  when  the  Plaint 
was  levied,  and  the  Declaration  was  not  'till  Jan. 
28.  and  then  be  declares  of  the  Continuance  of  a 
^uifance  adbuf^  and  fo  declares  for  Damages  fince 
the  Suit  commenced,  and  fo  are  they  given  by  tbe 
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Jury  (%  e.  generally)  and  fo  for  a  longer  Time 
than  they  ought  to  have  done.  And  at  firft  Holi 
Ch.  Jultice  feeraed  to  incline  to  this  Opinion. 
But  Dolben  and  Eyre  were  always  contrary,  who 
held  that  the  adhuc  in  the  Declaration  refers  to 
the  Time  in  the  Plaint,  for  the  Declaration  refers 
to  the  Plaint,  and  the  Declaration  and  the  Plaint  as 
to  that  ♦  Purpofe  are  all  one,  and  like  the  Day  of  *  P,  ^46. 
Nijiprius^  and  the  Day  in  Bank.  And  the  Cafe  of  Ante  146. 
Hent  againft  Burton^  Micb.  i  Jac,  C.  B.  Rot.  42.  was  , 

cited  ;  where  in  Cafe  for  a  Nuifance,  as  here,  and 
the  RaintiflF  there  declares  as  htxt^  adhu^  ob/curat* 
exi/Ht^  and  after  Verdift  it  was  moved  in  AxreA 
of  Judgment,  and  after  divers  Motions  ruled  to  be 
good.     But  thereto  the  Ch.  Juftice  anfwcred,  tliat  Antca46, 
it  does  not  appear   upon  the  ftecord  that  there 
was  a  Writ  br^ought  at  one  Time,  and  the  Count 
at  another  Time,  as  here  it  fo  appears,  and  per- 
haps there  wa9  no  Original  fued  at  all.    Whereto 
it  was  replied,  that  that  could  not  be  intended, 
for  they  always  there  (/.  e.  in  C  J5.)  proceed  up. 
on  an  Original,  which  is  alfo  cited  in  the  County 
t;/2;.  fuch  a  Perfon  fummonif  or  attacbiat^  fuit  ad 
refpondend\  btc.  which  fuppofes  that  the  Defend* 
ant  has  been  fummoned  or  attached  before  he 
comes   into  Court,  and  yet  all   the  Precedents 
there  are  adbuc  debet,  adbttc  detinet,  nondum  folvit^ 
hfc.  and  for  Authorities  in  Point  were  cited  Co. 
Ent.  246,  247.  in  Error  on  adhuc  contradicit;  and 
there,  though  it  does  appear  that  the  Writ  was 
brought  15  May^  30  Eliz.  and  the  Count  is  not 
'till  Trin.   31  iliz.  the  Judgment  was  affirmed. 
And  ibid  290.  ^  in  Norwicb-Coiittj   a  Count  18 
Sepiemb.  on  a  Plaint   levied  13  Septemb.    Raft. 
Entr.  35^.  the  like  upon  Error  of  a  Judgment  in 
the  TW^r.Court ;  and  i  Saund.  87, 97.  in  Briftot" 
Court,  a  Count  20  Jun.  on  a  Plaint  levied  i9 
Mar.  and  Judgment  affirmed.    C0.  Entr*  ti  b. 

D  d  ^  and 
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and  1 3  if*  in  Cafe  for  fioppmg  his  Way,  vherebj 
fidtunc  &  adbuc  he  loft  m&  Way.  Co.  Enir.  1 4, 
15.  Bidland  againft  Lovell^  in  Cafe  for  difturb** 
}ng  his  Foliage^  although  in^  the  Writ  the  p^ 
^urbance  is  laid  adbuc^  and  in  th^  Count  be  layf 
it  ufq,  iuqiefraiiotf  brevis  &  adbuc  pfrdidit^  yet  ^ 
YerdiA  and  entire  Damagiss  was  for  the  PlaintiS^ 
Whereupon  the  whole  Court  now  inclined  for  the 
Defendant  in  the  Writ  of  Error,  but  adjourned 
iU  Note  J  it  does  not  appear  at  what  Day  the  Court 
ivas  held  when  the  Procedendo  was  brought  and  aU* 
lowed,  and  the  Award  of  the  Venire  facias  was  ad 
ifiam  Curiam  ;  alfo  the  Fenir^  facias  was  awarded 
py  the  Mayor,  &c.  and  fays  not  per  Cur\  nor  whei^ 
the  Court  was  held :  But  of  thefe  Matters  no 
Notice  was  taken.  Levinz  of  Couniel  for  t))^e 
X)efendant  in  the  Writ  of  Error, 
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IN  THE 


FIFTH  YEAR  OF  THE  REIGN 


OF 


WILLIAM  AND  MARY. 


■* 


In  the  Common  Pleas. 


Bearecrofi  againft  the  Hundreds  of  Burnham  and 
Stone^  in    the  County  of  Bucks^   in  the  Ex*        ^ 
chequer. 

jyEAR^CKOFT   being    Receiver- General    of  Amendment 
^  Taxes  for  the  County  oitVorccfter  fent  towards  ^Tthu  ^'^ 
London  hj  the  IVjorceJler-Carrier  4000/.  and  fent  «'«d7  «t  th* 
divers  Servants   with  tlie  Waggon  to  guard  it.  ^I^;^ 
The  Waggon  was  robbed  in  diverjis  bundredis  of  Pott.  361! 
Surnbam  and  5/o»^;  for  which  Bearecrofi  brought  ^^^^^^^ 
his  Adion  againft  the  Hundreds,  and  declares  of  6Tenniup. 
an  Aflault  and  Robbery  done  to  himfelf,  he  being  ^'^^' 
then  at  Worcefier  50  Miles  from  the  Place  where  "^^  ^^"  ^* 
the   Robbery  was  committed,  and  declared  that 
he  made  Oath  that  he  did  not  know  any  of  the 
PerfoDS  ;  and  the  Trial  being  ready  to  be  at  Bar 
the  Jury  appeared  at  the  Day,  but  for  other  Bufi- 
nefs  it  was  adjourned  to  another  Day,  and  before 

the 
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the  Day  to  which  the  Adjournment  was,  the  Mif- 
take  in  the  Declaration  beinji;  efpted^  the  Court 
was  moved  to  amend  the  Mifta|ce,  and  to  declare 
of  a  Robbery  on  the  Servants,  and  of  Oath  made 
by  the  SerVants  who  had  alfo  made  Oaths  of  the 
Robbery,    &c.      And  upon  great  Debate  and 
hearing  Counfel  on  both  Sides  at  feveral  Days, 
and  View  of  two  Precedents,  the  one  inter  Cbtjly 
aTcrmRcp.     ^nd   Becktt^  in^  5,  R.  intraf  Hill.  2  W.  &   M. 
irennRep.     Rot  432.  in  an  Aflion  for  falfe  Return  of  a  Mem* 
ft*8,  689.        ber  to  Parliament  on  the  Stat,  of  H.  6  where  the 
*  P.  348.  Plaintiff  declared  on  •  aCuflom  o( Bedford  to  c\e&. 
per  jMajorem^    Ballivos  ^   Burgenfes.     And    the 
liTu;:  was  joined,  and  brought  to  the  Aflizes  to  be 
tried,  but  there  it  being  difcovered,  that  the  Cuf- 
tom  was  to  eleft  per  Major*  Ballin,*  Burgenfes  ^ 
Liberos  Homines^  the  Plaintiff  withdrew  the  Re- 
cord ;  and  although  the  Iffue  was  entered  of  Re- 
cord in  Court,  the  Plaintiff  moved  to  amend  his 
<  Term  Rep.     Declaration;    and  upon  great  Deliberation  and 
^A^ahiiff'wa^     hearing  of  Counfel,  feeing  that  the  Time  limited 
^ih-wed to  amend  by  thc    Statutc    for    bringing    the   Action   was 
taf!!!TZ   elapfed,  and  fo  the  Adion  loft,  if  it  were  not 
//(>«,  aptriht     amended,  the  Court  ruled  it  Ihould  be  amended, 

hZ'i'^^VJZ  ^^^  f^  '^  ^'^^'  notwithftanding  the  great  Rafures, 
r  Aoion,  ths're  Obliterations  and  Interlineations  it  made  in  the 
^i!7Jcu(^!" Dtia  ^^^cord,  as  it  would  alfo  do  in  this  Cafe,  the  Year 
A^Y" -Pri«^/^  for  bringing  the  Adioni  being  now  paffed,  and 
cl'r/  !*"//«>  *^^  Court  here,  viz.  Sir  Roberi  Jlkins^  Lechmere^ 
Jgirrti^m  Zm  Turion  and  Powell  ruled  the  Declaration  fhould  be 
fomrtimt*  rff^f*  auiendcd,  notwithftanding  the  Oppofition  of  the 
aTcrm r7p.'  Defendant.  The  other  Precedent  produced  was 
.  708-  7r/».  r6  Car.  1.  C.  B.  where  in  a  ^are  ImpediU 

after  liTue  joined,  the  Replication  was  amended. 
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Stane  againft  Bale. 

T\EBT  on  Obligation,  and  declares,  that  iH^Jfrri^  Debt  on  an  ob- 
^  20.  34  C^r.  2.  the  Defendant  by  Obligation  S^^°h*:^^^ 
dated  Oflob.  lO.  33  Car.  2.  fed  primo  deliberaf  20  but  firft  deli- 
iWiir.  34  G?r.  2.  became  bound,  &i:.  The  De-^rt^?^ 
fendant  pleads,  that  upon  the  faid  tenth  of  Oflo- 
ber^  when  the  Obligation  bears  pate,  there  was 
no  fuch  Perfon  in  Rerum  natura  as  the  Plaintiff^ 
To  which  the  Plaintiff  demurs :  And  now  upon 
Argument  it  was  adjudged  by  the  whole  Court  for 
the  Plaintiff:  They  agreed  where  the  Plaintiff  de- 
clares on  a  Date  he  cannot  afterward  reply  that  it 
was  primo  deliberaf  at  anotherj  Day ;  for^  that 
would  be  a  Departure,  and  fo  are  the  Books  to  be 
intended,  Co*  2  Rep.  4.  b.  and  i  H.  6.  i.  b.  tliere 
cited ;  for  prima  facie  every  Deed  is  fuppofed  to 
be  made  the  fame  Day  that  it  bears  Date.  But 
where  the  Date  is  miftakeq,  the  Party  may  de- 
clare, or  in  his  firft  Plea  pl^ad,  that  bf  a  Deed 
bearing  Date  fuch  a  Day,  but  primo  deliberat*  at 
another  Day,  the  Party  granted,  ♦  or  became  •  P.  349. 
bound,  &ff.  For  God  forbid,  when  a  Deed  is 
duly  made  that  by  Negligence  or  Miftake  of  the 
Clerk  in  writing  the  Date,  the  Party  fhould  lofe 
the  whole  Benefit  of  the  Deed,  and  be  without 
Remedy;  and  fo  are  Dy.  307.  a.  315.  a.  Cro.  EUz, 
773»  890.  5  H.  7,  ly.  a.  to  be  underftood  upon 
this  Difference.  Levinz  of  Counfel  with  the 
Plaintiff. 


Eafter 
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or 
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In  the  Common  Pleas. 


Ellht  againft  Cbamberlain. 

Hr  keeps  a  un>«r«  X  Prohibition  was  prayed  and  granted  la  ft  Term 
LweTn  Ac  1\  ^^  ^hc  Ecclefiaftical  Court  on  a  Libel  for 
Spirhufti  Coon,  calling  the  Plaintiff  there  Rogue  and  Rafcal^  an4 
Z^^^^i^l'^t^^V^g  rW  be  kept  a  Whore  in  his  Hxmfe^  where- 
cro.  cha  339.  upon  a  Sentence  was  there  for  the  rlaintm.  From 
I  Sid.  448, 433.  which  the  Defendant  there  appealed  to  the  Arches ; 
I  Mod,  13.  and  there  the  Sentence  was  affirmed  and  remand- 
aRoU.  Ab.  gj.  whereupon  he  appealed  to  the  Delegates,  and 
Ante  M^  for  Non-Profecution  there  the  Caufe  was  again  re- 
*  saik.  693,  raanded.  After  which  he  obtained  a  Pfobibidoa 
^^'  .  here.     And  now  on  a  Motion  to  difcharge  the 

Prohibition,  it  was  infifted  for  the  Plaintiff  in  the 
Prohibition,  that  the  Words  in  themfelves  are 
only  Words  of  Heat  and  Scolding;  and  that 
therefore  the  Ecclefiaftical  Court  ought  to  be  pro- 
hibited, though  it  be  after  Sentence.  To  ^ich 
it  was  anfwered,  that  Whoredom  is  an  £ccle(iafli- 

cat 
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cal  Offence  and  Scandal^  and  punifhable  by  the 
Ecclefiadical  Court  only.  And  the  Defamation 
for  thofe  Words  is  alfo  only  examinable  there : 
And  to  fay,  that  he  kept  a  fVbare  in  bis  Houfis  Ihall 
sot  be  taken  as  if  he  did  not  know  that  fbe  was  a 
AVhore,  but  (hall  be  taken  according  to  common 
Intendment,  That  he  kept  a  Whore  in  b:s  Houfe^  as 
a  Whore ;  efpecially  after  Sentence :  And  fo  held 
the  Court,  and  granted  a  Confultation.  Levint 
for  the  Defendant  in  the  Prohibition* 


•  ♦  Sir  George  Hutchin'j  Cafe.  '•  P.  35*- 

J^OTE^  He  having  been  the  King's  Serjeant, -k^»V' ^fv«"^ 
and  after  made  one  of  the  Commiflioners  for  j^^pfj^* 
the  Cuftody  of  the  Great  Seal,  and  after  difcharg-  hfe*huFhu^ 
cd  of  that  Employment,  infifted,  That  his  Right  f^^J^'^^ 
of  King's  Serjeant  remained  not  extinft  by  having  '  "  *-  ^^^"^ 
been  one  of  the  Keepers  of  the  Great  Seal,  being 
collateral  to  the  Coif,  no  more  than  a  Serjeant^s 
being  made  a  Judge,  though  he  be  after  degraded 
from  his  Place  of  a  Judge,  extingij^ihes  his  Place 
of  a  Serjeant.    For  Determination  whereof  the 
Lx>rd  Keeper  Sommers  convened  the  Judges.     And 
there  It  was  refolved  by  all.  That  he  being  one  of 
the  Keepers  had  extinguifhed  his  Place  of  King's 
Serjeant,  as  Acceptance  of  a  Judge's  Place  extin- 
guiflies  his  Place  of  King's  Serjeant,  as  had  been 
insoiy  Times  refolved  before ;  but  neither  Accep- 
tance of  a  Place  of  Keeper  or  Judge  extinguiflies 
his  Place  of  a  Serjeant.  Whereupon  be  was  forced 
to  get  a  new  Patent  to  be  King's  Serjeant. 


fSands 


Eafier,  s  William  £<?  Mary. 


Sands  qui  tam^  &c.  againft  Sir  Jojiah  Childy  Fratth 
'  Hn  and  Leacb. 


S.  C.  4  Mod.  176.     I  Salk.  31.     i  Danvers  6. 

pi.  9. 

Cafe  on  the  sta-  /^ASE  on  the  Statutes  13  /?.  2.  <'.  5.  i?  R*  a. 
SIL'aS.  '-•  3.  and  a  ^.  4.  f .  1 1 .  for  fuing  in  the  Admi- 
ty,  foraMatter  Talty  foT  a  Matter  done  on  the  Land,  and  declares 
^oH^^"^  that  Dec.  13.  34  Car.  2.  the  Plaintiff  was  about 
1  ventris  47.  to  go  from  the  Port  of  London  with  the  Ship  nam^d 
*«d^  '**  ^*^  Co;nw^rr^  o/"  London^  being  in  his  Poffeffion, 
iKebieV^;,  loaden « With  Merchandizes,  partly  his  own',  and 
f^  partly  of  divers  other  Merchants,  to  merchandize 

\fi%t'%s%.       for  them,  being  to  have  of  the  others  a  fifth  Part 
«aiik.  10.       of  the  Profits  ;  and  that  the  faid  1 3th  of  December 
a  saik.440.      ^^^  Defendants  profecuted  a  Suit  in  the  Admiralty 
5  Mod.  340,     for  Stay  of  the  faid  Ship,  till  Security  given  that 
i1wd.3ia       ^^^y  ^ould  not  go  to  traffick  with  Infidels  within 
Show.  19.        the  Limits  of  the  Charter  of  the  UaJl^India  Com- 
*|*^Sf^j|^''-pany;  and  L^cemL  14.  the  Defendants  procured 
RaftaU.  aj/b.   the  faid  Ship  to  be  arrefted  by  Procefs  of  the  Ad- 
miralty at  Put  fleet  in  £^.v,  and  there  detained  her 
x\\\ylpr.  \\  36  Car.  2.  whereby  the  Plaintiff  loft 
♦  P.  352.  the  Profit  of  his  Voyage.     The  *  Defendants  plead 
in  Abatement,  which  was  over-ruled,   and  then 
they  plead  i^ot  Guilty;  and  on  Trial  of  thclffae 
Franklin  was  found  Not  Guilty.     And  as  to  Child 
and  Leach  a  Special  Verdi£t  foAd  the  Charter  of 
the  Eaft'India  Company,  3  Apr.  i^Car.  2.  where- 
by they  are  incorporated,  and  have  the  fole  Trade 
to  the  EaJl'Indics  granted  to  them,  with  a  Prohi- 
bition therein  to  all  others  from^rading  with  the 
Infidels  there,  under  the  Penalty  of.  Forfeiture  of 
the  Ship  and  Goods ;  and  that  the  Plaintiff  and 
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Eapery  5  U^tUiam  ^  Mary. 

other 9^  Merchants,  had  fitted  out  the  Ship  dm-- 
Pierce  with  Goods  to  go  to  the  Eafi-Indies^  to  traf- 
iick  with  Infidels  within  the  Limits  of  the  Eajl- 
India  Company ;  whereupon  Cbiid^  Governor  of 
the  Company,  and  Leacb  their  Solicitor,  petition* 
ed  the  King  in  Council  for  Stay  of  the  faid  Ship ; 
whereupon  there  iflued  an  Order  of  Council  to 
the  Admiralty  to  ftay  it  by  the  Procefs  of  that 
Court,  on  which  the  Admiralty-Procefs  did  ifiue 
accordingly,  and  the  Ship  was  thereby  ftayed,  and 
Voyage  loft«  prout,  ^c  and  that  all  this  was  done  ' 
by  the  Defendants  as  Agents  of  the  faid  Company, 
and  they  as  Agents  paid  all  the  Fees  of  the  Profe- 
*cution:  And  if  Guilty^  Damages  for  the  Plaintiff  Damages /# 
in  duplo  \  500A  and  Cofts  53/.  4^.    And  thereupon  ^j^'  H^f^ 
after  divers  Arguments  in  C  B.  Judgment  was 
there  given  for  the  Plaintiff,  that  he  (hould  recover 
the  150c/.   and  the  53/.  4^.  Cofis  in  duplo j  and 
alfo  Cofts  de  incremento  167/.  in  duplo  334/.  in  Mo 
1840/.  and  50/*  to  the  King:  And  that  the  Defen- Ju^gne&t 
dants  capiantury  and  the  Plaintiff  in  Mi/ericordia"^'^'* 
as  to  Franklin,    Whereupon  the  Defendants  im- 
mediately  brought  their  Writ  of  Error  in  B.  R. 
where  all  the  Matters  which  had  been  before  ar- 
gued in  C.  B.  were  again  feveral  Times  argued  in 
B.  R.  viz.  f.  That  this  whole  Affair  being  tranf- 
aded  on  Behalf  of  the  Company,  the  Adion 
ought  to  have  been  brought  againft  the  Company, 
and  not  againft  the  Defendants  their  Servants. 
But  all  this  was  over-ruled  by  both  the  Courts; 
for  I.  this  is  not  like  the  Cafe  in  Godbolt  383.  a Serrant may 
where  one  fued  in-the  Admiralty  for  another  by  ^^^^^^J^ 
Warrant  of  Attorney,  as  his  Agent ;  for  here  it  it^Mz&tr*% 
is  not  found  that  they  had  any  Warrant  of  Attor-  ^o»niand. 
ncy,  and  they  muft  have  done  this  on  their  own  Poft*  362! 
.Heads.     2.  If  it  had  been  done  by  Warrant  of*  Mod.  344. 
Attorney  from  the  Company,  yet  that  would  not  '*m*'^-488. 
cxcufe  the  Matter ;  for  ibe  Warrant  of  no  Man^ 

not 
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jwr  even  of  the  King  bhnfelf,  can  eictufe  fh  dftng 
an  illegal  Afl ;  for  alt  bough  tbi  Commandert  jr^] 
Trefpajfersy  fo  are  alfo  the  Perfons  who  did  tJH  FaBi^ 
•  P.  353.  •^  2.  The  finding  of  the  Company's  Charter  is  noc' 
material ;  for  admitting  their  Ciiarter  to  be  legal' 
(which  was  not  now  debated)  yet  it  would  not' 
excufe  thetn  for  futng  in  the  Admiralty  agaiaft  the] 
Law  and  the  Statutes ;.  but  if  any  Perfon  (ball  m 
'  vade  their  Charter,  their  Remedy  is  by  Anions  iflj 
the  Courts  of  Common  Law.     But  the  Validity 
their  Charter  was  neither  oppbfed  nor  defended] 
either  in  this  Court,  or  in  the  Common  neai.' 
bf  Ad-  The  third  Queftion  made  in  this  Court,  and  alibi 
^2^  in  C  B.  was,  if  this  Matter  be  a  Suit  in  the  Ad- 
tetnte^      miralty  within  the  Statutes,  or  not  ?  For,  for  tbel 
tlx^vut^'  I^f^^adants  it  was  infifted,  that  it  was  not  a  S«!t 
there:  i*  for  that  there  are  no  Parties  Plaiotiffii| 
and  Defendants,  but  only  a  Proceft  to  ftay  the 
Ship.     2.  That  this  Procefs  was  fued  by  the  Kingli! 
Proi£lor,  and  by  the  Command  of  the  King  hiol- 
felf  in  Council,  who  has  Power  to  ftay  Ships,  aodj 
to^rant  Embargoes,  and  that  this  is  no  more  tteoij 
aoisSMttii^  an  Embargo  on  this  Ship.     3.  That  this  is  onlyaj 
j^j^S^'*    Prohibiten  to  traffick  with  Infidels,  which  Acj 
King  may  well  do,  they  being  perpetual  Enemiet, 
2  Cro.  Micbelborn*%  Cafe,  and  Co.  Rep.  7.  /.  17.  tf^l 
But  to  this  it  was  anfwered  for  the  Piamtiff,  r. 
That  Suits  in  the  Admirahy  are  oftentimes  agaifift 
*    the  Ship  itfelf;  and  fo  it  was  in  this  Cafe,  vtA\ 
yet  it  is  a  6uit,  and  Child  and  Leacb  are  the  PW-  ij 
fecutors  in  the  Suit,  and  Sands  is  the  Party  grief- 1 
ed;  and  the  Stat.  2  ff.  4.  gives  an  Adio&'aiidf| 
double  Damages  againft  the  Profccutor  for  the 
Party  grieved,  fo  that  this  is  a  Suit  within  Ac  \\ 
Words  of  the  Statute,  and  fuch  an  pne  as  the 
Statute  intended .  to  remedy,     2.  Although  the 
Suit  in  the  Admiralty  be  in  the  Name  of  the 
King's  Prodtor,  and  by  Comnlattd  of  the  Km 

himfclii 
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^Imklf^  yet  all  this  is  done  by  th^  Procuremeot 
and  Profecution  of  CbUd  and  Leacb ;  and  they^ 
as  Profecutors,  paid  the  Fees,  ££?/:.     And  3.  It  is  ^n^^Cafct 
very  true  that  the  King  has  the  Power  to  grant  ^'^p^™? 
Embargoes  in  Time  of  Danger  for  Security  pf  the  goes. 
Realm,  Mo*  foU  89 )•  and  in  Point  of  State ;  but 
the  Matter  here  is  not  fucb,  but  only  a  Procure^ 
{neat  to  (lay  a  Ship  upon  a  private'aiid  particular 
Account,  that  the  Ship  ihould  not  go  to  traiEcl; 
)fritbin  the  Limits  of  the  Eafi-India  Company,  and 
not  in  Cafe  of  Dangers  from  foreign  Princes,  or 
for  Injuries  done  by  them  to  the  King's  Subjeds.  ' 

And  if  the  Plaintiffs  do  any  Thing  agaialt  th« 
privilege  of  their  Patent,   they  have  thereof  a 
Remedy  by  Prohibition  or  A^ion  at  the  Commoa 
jLaw ;  and  they  ought  not  to  fue  in  the  Admiralty 
for  Things  done  upon  the  Land,  as  are  the  Patent, 
gnd  *  the  Provifion  and  the  furniihing  of  the  Ship  *  P«  354» 
in  this  Cafe.     3,  As  to  prohibiting  TrafBck  wlthKiaitwito 
Infidels,  it  is  only  the  iaying  of  ray  Lord  Coke  m^i^^,^^ 
both  the  Book's  cited ;  and  if  no  Commerce  (hould 
be  with  Infidels^  they  would  never  be  converted : 
And  it  is  a  Difparagement  to  the  Chriftian  Reli- 
gbn,  to  think  that  they  (hould  rather  be  convertecl 
(i*  e.  perverted)  by  Infidels,  than  that  Infidels 
ihould  be  converted  by  them.    But  that  Argument     * 
appears  fo  be  only  a  Pretence  in  this  Caie ;  for 
the  Reftraint  is  only  as  to  Infidels  within  the  Li- 
mits of  the  Eafi'Indta  Company,  fo  that  they  are 
at  Libertv  to  trafEck  with  all  other  Infidels  through- 
out the  World-    A  feurtb  Matter  on  which  the' 
Defendants  infifted  was,  that  Sands  having  Part-  rhePart»en 
ners  in  the  Good's,  he  could  not  fue  alone,  b^tj;^^^^ 
that  all  the  others  ought  to  join ;  and  that  for  two  Phinnff  « the 
Reafons:  i.  The  Damage  and  Lofs  oUYicV oyzgt "^^^^r"^^ 
is  as  well  to  his  Partners  as  to  himfelf.     2.  If  they  Dcfindamumngkt 
fue  feverally,  then  the  King  fhall  have  feveral  ten^^^^f''^^ 
pounds }  whereas  the  Statute  gives  only  one  lol.  j^  mo.  \i\. 

for . 
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for  an  Offence.  Whereto  it  was  anfwered  for  the 
Plaintiff;  1.  That  the  Ship  which  is  the  Principal 
was  in  the  Poffeflion  of  Sands  only,  and  fo  was 
the  Property  of  it  alfo  for  any  Thing  that  appears 
in  the  Verdict ;  and  the  Procefs  is  only  againft  the 
Ship ;  and  altiiough  divers  other  Merchants  had 
Goods  in  the  Ship,  yet  it  does  not  appear  that 
they  were  Part-Owners  therein,  but  that  each  of 
them  had  a  feveral  Property  in  the  feveral  Goods, 
and  not  a  Joint-Intereft ;  and  fome  Part  of  the 
Goods  appears  to  be  the  feveral  Goods  of  Sands^ 
and  he  was  fo  hav«  an  Advantage  from  the  Traf- 
fick  of  all  the  Goods  of  the  others,  viz.  the  fourth 
Part  of  the  Profits.  And  fuppofe  the  In'tered  to  be 
joint,  yet  upon  the  Plea^of  Not  guilty^  Sands  fliall 
recover  alone  for  his  Part.  And  if  the  Defendants 
would  have  had  Advantage  thereof,  they  ought  to 
have  pleaded  it  in  Abatement.  And  as  to  the  fecond 
If  the  King  (hall  Objeftion  upon  this  Point  it  was  anfwered,  that 
have^fcYcrai  ^^^  ^xix^  cau  have  only  one  Fine  in  this  Adion; 
and  if  in  another  Adion  by  another  Perfon  Tfup- 
pofing  the  King  ought  not  to  have  but  one  Fine 
for  tiie  whole)  if  another  Fine  be  fet,  the  Defen- 
dant may  (hew  this  Fine  in  Excufe  thereof.  But 
the  Counfel  argued  (to  which  the  Court  faid  No* 
thing)  that  as  the  Damage  is  feveral,  fo  are  the 
Offences  feveral ;  and  upon  each  feveral  Suit  by 
each  feveral  Perfon  the  King  fhali  have  a  feverd 
Fine,  as  Dy.  351.  a.  b.  where  the  Tenant  makes  a 
fraudulent  Deed  to  deceive  the  Lords  or  Creditors, 
*  P.  355.  each  Lord  fliall  have  the  Value  of  the  •  Beafts, 
although  he  (hall  have  but  one  for  hisHeriot|  and 
fo  upon  the  Statute  Phil,  i^  Mar.  for  driving  Dif- 
treffes  above  three  Miles,  one  takes  the  Goods  of 
divers  Perfons  by  Diftrefs,  and  drives  them  above 
three  Mites,  he  (hall  lofe  5/.  to  each  of  thofe  di* 
vers  Perlons,  although  the  Diftrefs  was  but  one, 
and  taken  at  one  Time;  and  for  an  Authority  in 

the 
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the  Point  that  each  Party  grieved  may  fue  only  by 
himfelf,  was  cited  Dy.  159,  i6o.  where  two  are 
fued  in  the  Admiralty,  the  one  alone  may  have  an 
Action  for  it;  and  Swanton  and  Cillhiir%  Cafe 
£bere  cited :  And  it  would  be  mifchievous  if  it 
\irere  otherwife ;  for  perhaps  the  others  Mfill  not 
join,  or  will  releafe,  is^c.  The  laft  Matter  moved 
\iras,  that  as  well  the  Damages  as  the  Cods,  and 
alfo  the  Cofts  de  tTKremenfo  were  double.  But 
thereof  the  Court  made  no  Doubt,  upon  Confi- 
ideration  had  of  4  Inji.  138,  and  Co.  lo  Rep.  1 15. 
a^  being  a  Cafe  upon  thefe  very  Statutes.  Nor 
"was  there  much  Doubt  made  upon  any  of  the 
Matters  moved,  except  only  on  that  QueAion, 
"Whether  the  Matter  was  a  Suit  in  the  Admiralty  i 
Whereof  Holt  Ch.  Juftice  at  firft  doubted  ;  but 
afterwards  in  Micb.  5  fF.  &  Af.  the  Judgment  in 
C.  B.  was  affirmed  by  the  whole  Court,  Levinz 
x>f  Counfel  for  Sands  in  both  the  Courts. 


Sbafio  againft  Ptnvel  in  the  Exchequer^ 

A    Scire  facias  againft  the  Defendant  Executor  A  Decree  in 
of  J.  S..  upon  a  Decree  in  the  Exchequer  |^^^y^5;^«2 
againft  J.  S.  for  Money.     The  Defendant  pleads,  equal  Degree  at 
that  the  Teftator  was  indqbted  to  him  upon  an  l^j^^^* 
Obligation,  and  that  he  had  paid  himfelf  before  c^mmra  Law. 
the  Scirg  facias  brought,    or  any  Notice  of  the « Vcmoo  143. 
Decree.     This  Cafe  having  been  heard  before,  it  ss.  ^      ^^' 
was  ruled  by  Lecbmere  and  Turton  Barons»  againft  ^  Term  Rep. 
the  Opinion  of  Baron  Powell^  that  it  was  no  Bar :  ^  ^* 
And  now  upon  a  Rehearing  before  all  the  Barons, 
Atkins  Chief-Baron  agreed  with  Lecbmere  and  Tur- 
ton,  againft  Powell^  that  it  was  no  Bar ;  and  that 
a  Decree  in  Equity  obliges  an  Executor  in  equal 
Degree,  at  leaft,  with  a  Judgment  at  Common 
Law. 

Trinity 
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Panton  againft  IJbanu 

Peclaratioa      MiddUfix,  \  JUSTINIAN  I^m,  late  of  Lam^rt.  ia 
apoatheCiiitom    ^^  ^//,    J  J^  tbe  County  of  NorthampUM^  Baronet,  was 
o£  the  Realm    3^^^^^^  ^^  anfwcr  Dorothea  Panton^  Widow,  of  a  Pka 
l^epmg^re/  tl)at  whcrcas  according  to  the  Law  and  Cuftom  of  tbc 
whereby,  \sft.   Kingdom  of  England  of  the  Lord  die  King  and  of  the 
I  M»Uory  193   Lady  the  Queetr  hitherto  ufcd  and  approved  of,  every  Man 
and  Woman  6f  tbe  faid  Kingdom  of  England  is  bound 
iafely  and  fccurcly  to  keep  their  Fire  by  Day  and  by  Ntgbt, 
Jcft  through  Default  of  good  keeping  of  fuch  Fire,  uvf 
Damage  (bould  in  any  wife  happen  to  any  Perfon  of  the  iktd 
Kingdom  i   wherefore  the  faid  Jujlinian  his  Fire  at  the 
Parilh  of  St.  Martin  in  tbe  Fields^  in  the  County  of  Mid- 
dlefexj  in  fo  negligent  and  carelefs  a  Manner  kept,  that  fiar 
Default  of  due  Care  of  tke  faid  Fire,  certain  Houfes,  EdU 
iices  and  Buildings  of  the  faid  Dorothea  there,  of  the  Value 
of  One  Thoufand  Pounds,  were  burnt  and  deftroyed,  to 
the  great  Damage  of  tho.  faid  Dorothea^  and  againft   the 
Cuftom  aforefaid,  t^c.     And  whereupon  the  faid  Dorothea 
.  by  Thomas  Goodail  her  Attorney  complains,  that  whereas 
according  to  the  Cuftom  of  the  Kingdom  of  Bnglaifd  of 
the  Lord  the  King  and  tbe  Lady  the  Queen  hitherto  ufed  and 
approved  of,  every  Man  tnd  Woman  of  the  iaid  Kingdom 
of  England  is  bound  fafely  and  fecurely  to  keep  their  Fire 
by  Day  and  by  Night,  left  through  Default  of  due  Care  of 
fuch  Fire  any  Damage  ftioald  in  any  wife  happen  to  any 
Perfon  of  the  faid  Kingdom,  neverthelefs  the  faid  JtiJIimm^ 
upon  the  6th  Day  oi  ^Atay^  in  the  i ft  Year  of  the  Rergn 
of  the  Lord  the  now  King  and  of  the  Lady  the  now  Queen 
/  of  England^  l^c.  his  Fire  at  the  faid  Pariui  of  St.  Martin 

in  the  Fields  in  fo  negligent  and  carelefs  a  Manner  kept, 
that  for  Default  of  good  keeping  of  the  faid  .Fire  certain 
Houfes,  Edifices  and  Buildings,  to  wit,  fix  Subles,  Itx 
Hay-lofts  and  three  lodging, Rooms  of  the  tild  Dorothea 
there  of  the  Value,  Is^c,  were  burnt  and  deftroyed,  to  tbe 
great  Damage,  l^c.  and  againft  the  Cuftom,  (^c.  where- 
upon {he  faith  that  he  is  prejudiced,  and  hath  fuftained 
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Damage  to  the  Value  of  lOOoA  and  therefore  (he  brings 
her  Suit,  Vc, 

And  the  (aid  Juftinlan  by  CharUs  Draper  his  Attorney  Plea« 
comes  and  defends  the  Force  and  Injury  when,  ^c.  and  fays 
that  he  is  not  guilty  of  the  PremilTes  above  charged  upon  Not  Guiltf* 
him,  as  the  faid  Dorothea  above  complins  againft  him,  and 
of  this  he  puts  htmfelf  upon  the  Country j  and  the  (aidlAoc. 
Dorothea  doth  the  like.     Therefore  the  Sheriff  is  com- 
manded, lie.  that  he  caufe  to  come  here  on  •  the  OSt^vt  *  P.  357. 
of  the  Hoiy  Trinity  iwelve,  ISc.  by  whom,  l^c.  and  who 
neither,  ^r.  to  recog^ntze,  &r.  becaufe  as  well,  tic.    Af- 
terwards at  the  Day  and  Place  within  contained,  before  Poilesu 
George  Trebj^  Knight,  Chief  Juftice  of  the  Lord  theKinjg 
and  the  Lady  the  Queen  of  the  Bench  here,  Jdam  Bayneij 
Gent,  being  a(rociaced  to  him  according  to  the  Form  of 
the  Statute,  ^c,  comes  the  within  Dorothea  Pantofty  Wi- 
dow, by  the  Attorney  within  mentioned,  and  the  within 
written  .yu/iinianl/ham^  Baronet,  although  folemnly  called, 
comes  not  but  makes  Default  ;^  therefore  let  the  Jury  where- 
of Mention  is  within  made  be  taken  againft  him  by  De- 
fault; and  the  Jurors  of  that  Jury  being  called  come,  who 
being  ele^d,  tried  and  fworn  to  fpeak  the  IVuth  of  the 
Matters  within  contained,  fay  upon  their  Oath  aforefaid, 
*<  that  before  the  faid  Time  in  which  it  isfupppfed  that  the  Special  Verdld. 
faid  fix  Subles,  fix  Hay-lofts,  and  three  lodging  R«oms  of 
the  faid  Dorothea  within  mentioned  in  the  within  written 
Declaration  were  burnt  and  deflroyed,  to  wit,  upon  the 
firft  Day  of  Aprily  in  the  within,  written  firft  Year  of  the 
Reign  of  the  (aid  Lord  the  now  King  and  of  the  faid  Lady 
the  now  Queen,  the  faid  Dorothea  Panton  was  feized  in  her 
Deniefne  as  of  Fee,  of  and  in  the  (aid  fix  Stables,  fix  Hay- 
lofts, and  three  lodging  Rooms,  with  the  Appurtenances, 
fituate  and  being  in  the  within  written  Pari(h  of  Su  Martin 
in  the  Fields^  in  the  County  of  Middlefex  aforefaid,  and  fo 
being  feized  thereof,  (he  the  faid  Dorothea  afterwards  and 
before  the  faid  Time  in  which,  lie*  to  wit,  upon  the  faid 
|{i  Day  oi  Aprily  in  the  i(t  Year  aforefaid,  demifed  to  the 
faid  Jufliniari.  I/ham^  Baronet,   the  now  Defendant,   one 
Stable  and  one  [Jay- loft  aforefaid,  with  the  Appurtenances, 
to  hold  to  the  b\d  Yafiinian  IJham  and  his  Affigns,  from  the 
faid  xft  Day  oi  jfyril^  in  the  |ft  Year  aforefaid,  for  one 
Week  from  thence  next  enfuing,  and  fo  from  Week  to 
Week,  as  long  as  the  faid  Dorothea  and  Juftinian  (hould 
.  will  for  the  Rent  of  eight  Shillings  and  eight  Pence  of  the 
lawful  Money  of  En^nd  for  every  Week,  fo  long  as  the 
Part  IIL  E  e  (aid 


fii  J  fufiintan  (hould  haV6  ^rfd  holtl  f&t  H&A  S»ble  iifff  flky-^ 
joft  witi^  the  Appurtenances  by  Virtue  of  the  P6miib  Hf^ 
&id.    And  that  on  the  faid  ift  Sky  of  ^^V^  in  the  ^ft 
Tear  aforefaid*  the  (aid  DdrtSHeii  itm\{A  five  ScibH  ^ 
lifdy-Idfts,  aiid  ti)ree  lodging  Itooitis,  wjdi  the  Af^rte* 
liahces^  the  Refidue  of  the  TeneUiehts  and  Preiniitb  iiai^ 
fiid^  to  Jive  other  Peribns  for  different  Terms  aiidTJ^ci 
as  yet  to  conie.    Arid  that  on'  the.  £tid  r ft  Dat  6f  Mri%  iit 
the  A  Year  ii^rief^id,  tfa'd  m  yu/fiklan  fJbS^  B^roMi 
into  the  &id  one  Stable  and  ^'ntf  my-Ioft  ^th  tti^  Appir- 
tenances  to  him  as  aforefaid  demifcd«  e/itered  and  itdi 
thereof  boflcffed ;  and  on  the  fifid.  ift  Dif  if  ^'"4  i^  *i 
ll^  Year  aforefaid,  the  five  dthcr  Ptrfohs  ajbVcfaid  fnto  ite 
five  Stables,  five  Hay-Ibfts,  and  tf^i'ee  loc^ging  iLdtM  Wid| 
•  P»  358.   the  •  Appurtenance^  is  aforfcftld  detnifed,  refcHeiftivcly  eri- 
tered  and  were  thereof  pofteAed.    And  tiie  m  Jiip^ 
of  the  iaid  one  Stable  iittd  one  Hay-loft  with,  the  A^ppUrte- 
ifiinces  (6  as  aforefaid  being  pdSefedy  by  Virtue  of  tt& 
^    &emife  3ft>re(aid,  as  Tenant  rci  tfie  (iid  DdMid^  and  ttt 
fiid  five  other  Periods  of  dli  Rcffdiie  of  the  Tencmcnti 
^torepLicI  with  the  Ap][!)urtenahce^  fo  4s  ifoVefald  beihg  Otf^ 
fefied,  by  Virtue  of  the  Demife  iifbrefaid  to  tfiem  mao!  |il 
'  *  iforcfaid,  as  Tenants  alfo  to  the  fkid  Dor^ibiiiy  Jtfie  ReVtlr- 
iion  of  all  and  fingular  the  Prcrtifles  With  the  Appurte- 
nances belonging  to  the  faid  P^^thea\  upoh  the  WithiH 
written  6th  Day  q^  Mdy^  in  the  within  written  ift  Ydir  of 
the  Rcign  of  the  Lord  the  now  tCiqg  and  of  the  Lady  Ac 
now  Queeri,  a  certain  Fire  through  the  Negligeilce  of  the 
faid  Jujllnian  in  the  Stable  afoire^id  to  the  UiSyu/Hmak  fc 
as  aforefaid  demifeid)  and  then  being  in  his  Pofitdffion  hj 
Virtue  of  the  Detnife  afofeiaid,  happened  to  begin,  andoi) 
the  (aid  6th  Day  of  May^  in  the  xft  Year  aforefaidi  as  weQ 
ttie  Stable  and  Hay-lofc  aforefaid  with  the  Appurtenances 
demifcd  to  and  being  in  the  Pofldfllioh  of  the  faid  Jiifiiimi 
as  the  faid  five  Stables,  five  Hayldfts^  and  three  lodging 
Rooms  with  the  Appurtenances  aforefaid,  16  the  five  other 
Perfons  as  aforefaid  demifed,  add  ih  their  refpbfUirfc  Pot 
feffions  then  in  like  Manrier  being,  did  burn  down  aoi 
totally  deftroy.     But  whether  upon  the  Whole  Mktter  by 
the  Jury  aforefaid,  in  the  Form  aforefaid  foiind,  the  f»d 
yuflinian  Js  guiltv  of  the  Preiriifles  to  hitti  Within  charge(l, 
the  Jury  aforefaid  are  entirely  ignorant,  arid  thcfetrf  pnjf 
^he  Advice  of  the  Juftices  of  the  faid  Lord  the  King  and 
of  the  faid  Lady  the  Queeh  at  JVeftrmn/ier.     And  IF  Upon 
iHe  whole  Matter  by  the  Jury  aforefaid,  liv  the  Form  slfore- 

.  (kid 


Eafikf^  5  lySUam.^  Mar/. 

bid  foiiiid^  it  fkalt  appear  to  die  Juftiees  «f  the  fiud  Loid 
thft  King  and  of  the  iaid  Lady  the  Qujeen  at  Wtftmnfioi^ 
that  the  fiud  Jufiiman  is  guUty  of  the  PremiiTcs  within 
charged  againft  bim,  then  the  faid  Jury  upon  their  Oath 
aforeikid  uy  that  ^e  faid  Ju/liman  is  guilty  of  the  Prc« 
nitfles  w^thrn  charged  againft  him,  in  the  Manner  and  Form 
as  the  £ud  DorotMr  within  complains  againft  hint*  And 
then  they  aflefs  the  Damages  of  the  faid  Ihr9tbc^j  by  Oo- 
caficm  of  the  burning  down  and  deftroying  of  the  faid  one 
Stable  and  one  Hayloft  with  the  Appurtenances  to  the  (aid 

?u/iiman  as  afore»id  demifed,  befides  her  Expences  and 
bfts  by  her  about  her  Suit  in  that  Behalf  laid  out,  to 
fifteen  Pounds.  And  they  afllefs  the  Damages  of  the  (aid 
Doratbia^  by  Occafion  pf  the  burning  down  and  deftroying 
the  Refidue  of  the  Premifies  and  Tenements  aforeCud  with 
die  Appurtenahcesj  befides  her  Expences  and  Cofts  aCore- 
faid,  to  eighty-five  Pounds,  and  for  her  iaid  Expences  and 
Cofts  to  twenty  Shillings.  But  if  upon  the  whole  Matter 
aforefaid,  by  the  Jury  aforeiaid,  in  the  Form  afore£iid 
found,  it  (hall  appear'  to  the  Juftiees  of  the  faid  Lord  the 
King  and  the  (aid  Lady  the  Queen  at  WiflmnJItr  aforeiaid^ 
t&it  the  fiud  Jufiivian  is  not  gpilty.  of  the  Premiiles  within 
charged  againft  him,  then  the  faid  Jury  fay  upon  their  Oath 
aforeiaid,  that  the  &id  Ju/timan  is  not  guilty  of  the  Pre- 
miiles within  charged  againft  him,  as  the  laid  yuftinian 
lfbam%  Baronet,  within  by  pleading  hath  alledged.  But 
bccaufe  the  Courts  lie. 


^  Panton  againft  Ifibam.  ^P.559^ 

*  S.C  I  Salk.  19.     I  Danv.  ii.  pi.  iia. 

f^ASE^  and  declares  oa  the  Cuftom  of  the  Realm,  in  an  AAte 

that  every  one  ought  to  keep  their  Fire  foj^'S^t^J^ 
that  by  Default  thereof  no  Damage  fiiould  happen  for  negHgest    ' 
to  another ;  and  that  the  Defendant  fo  negligently  ^^^* 
kept  his  Fire,  that  fix  StMes^  fix  Hay^LoftSy  and  jnn^*  ^Oa^ 
three  Lodging-Rooms  of  the  Plaintiff  were  ^^^"cby  ^^|J»5?^.*» 
burot.     The  Defendant  pleads  Not  guilty y  and  on^SH^ 

JSc  »  aSpecia^cw.J*-*^«« 


Eaftefi  5  WilUam  iS  Mary. 

Ct6.  EUs.  xo,  a  fecial  Verdid  it  was  found,  that  the  Plaintiff 
^^cokc7'  '^**  feifed  of  the  Stables,  i^c.  and  detnifed  one 
I  Roll.  Ab,  f ,  of  the  Stables  to  thie  Defendant  for  a  Week  for 

aRtu*Ab**66  ^^^  ^^^  '^  ^^^^  Week  to  Week  at  8j.  per  Week, 
iVincrAb.ai7!|E^s  long  as  both  Parties  Ihould  pleafe,  and  demifed 
the  other  five  Stables  to  divers  other  Persons  for 
divers  Terms  yet  to  come,   whereby  they  were 
poflefTed ;  and  being  fo  pofTefled,  the  Fire,  by  the 
Defendant's  Negligence,  fix  Weeks  afterward  be- 
gun in  the  Stable  demifed  to  the  Defendant,  and 
burnt  the  fame  and  all  the  other  Stables,  ire. 
And  if  for  the  Piainii6F,   for  the  PlaintiflF,  6-^. 
Damages  too/,  and  tax  the  Damages  feverally, 
fuiz.   1 5/.  for  the  Stable  demifed  to  the  Defendant. 
,and  8  c/.  for  the  others,  and   Cofts   2cj»     And 
upon  feveral  Arguments  laft  Term  and  this  Term, 
Judgment  was  given  for  the  Plaintiff  for  the  85/. 
.  and  for  the  Defendant  for  the  1 5/.  and  they  re- 
folved  the  Writ  to  be  good,  though  it  were  aiiad 
alio  (for  which  no  Damages  (hould  be)  and  not 
LifftctatWtU  vicino^  as  was  objefted.    2dly,  That  for  the  Stable 
«,&^V  demifed  to  the  Defendant  himfelf,  no  Aftion  lay; 
9s^v«  Wafif^  for  the  Demife  to  him  could  be  no  more  than  a 
Contra  a.  io^  Term  for  Three  Weeks,  and  for  the  Refidue  he 
Cro.cha.  187.  was  Tenant  at  Will,  agamit  whom  no  A£tion  lay 
Mut^^^'^  for  negligent  Wafte,  as  $  Co.  14.  the  Couniefs  of 
aaViiicrAb.  .Sbrewjbury*^  Cafe.     But  3dly,   as  to  the  Stables 
4^9-  demiled  to  the  others,  the  nftion  well  lies,  as  if 

^^dVr^^,   ^hey  were  the  Stables  of  Strangers,  and  not  of 
anAm^HupM    the  Leffor;  for  as  to  them  there  is  no  Privity  be- 
%%^ll!!!  tweeen  the  Plaintiff  and  Defendant,  but  as  to  them 
5  Coke  14.   ■    they  are  as  ♦  Nothing,   or  as  to  other  PerfoAs. 
•  P.  360.  4thly,  Although  the  other  Stables,  6*^.  were  in 
bJ^hufi^Ri!'  Lcafe  to  others,  who  may  have  an  Adion  as  to 
▼crfioqa»wcUa»the  Poffcffion  for  their  Loffes,  yet  the  Leffotmay 
^u^^"^™"''  alfo  have  an  Aftion  for  the  Damages  to  his  Inhc- 
.  *^  *^?-       ritance,  as  was  formerly  adjudged  in  this  Court 

in 


Ai/ifr,  5  William  6?  Mary, 

Id  the  Cafe  of  Beddingjleld  iigainft  On/lox:;^  BilL 
36*  37  <^*  «•    Levirtz  of  Counfel  for  the  Plaintiff. 

By  iAt  Britifk  Sut.  tb*  M  Amu,  e.  $t,^^iul  the  Jri/k  Stat,  the  U  GiO,  U  c.  $  — «•  Aai^^ 
iS^e.  fiallke  masMtaiited  againJI  mny  PerfoH  in  wbofe  I^oufe  or  Chamber  any  Firejball  aecidemtally 
hgim  t  Tony  Rttampenfi  ar  SstiJfaSiM  bt  made  byfutb  Perfin  for  any  Damage  teaji^med  tbett^ 
iy.  And  by  the  %d  SeSian — Mothimg  im  tbh  AB  eoaiaimed  Jbali  extend  f»  any  ABjon,  Covenant 
•r  Agreement  *J>€t%oeen  Landlord  and  Tenant. — Vide  Co,  Lit.  57,  a,  noto  I.  Mr.  HargraWi 
Comment  ufn  the  BriHfi  Statute, 


c.  10. 


Hepuood  againft  hofter. 

J  TTACHME NT  upon  a  Prohibition,  and  dc- Damaget  am<f 
^  cUfes^  that  the  Defendant  faed  in  the  Eccle-  haSlionu,l^r 
iiaftical  C^otirt  after  a  Prohibition  granted,  for  the  an  Amdimenu 
Profits  of  the  Office  of  Regifter  to  the  Archdeacon  *  J^"  'g*^- 
of  Huntingdofii  and  Judgment  by  Default,  and  ai  vemrUj^^, 
Writ  of  Enquiry  iffucd,  and  Damages  and  Cofts  350-. 
taxed.     And  now^t  was  moved  in  Arreft  of  Judg-  559!       *^^' 
ment  by  Lutwyche^  that  no  Damages  and  Cofts  l*?^*^*?^?^ 
are  to  be  given  in  a  Prohibition ;  and  although  in  c.  n!    * '  ^' 
Facy  and  Long'z  Cafe,  as  it  is  reported  in  Cro  Cba.  J["^'  9^**^ 
Damages  and  Cofts  are  given  for  the  Contempt  in '  '" 
fuing  after  the  Prohibition,  he  faid  he  had  feareh- 
cd  the  Roll,  and  that  no  Damages  and  Cofts  are 
given :  Whereto  it  was  faid,  that  perhaps  he  bad 
roiftaken  the  Roll  ^  for  there  are  two  Cafes  in 
Cro.  Cba.  by  the  Name  of  Facy  and  Long;  the  one 
Micb,  7  Car.  i.  B.  R.  pa.  lyj*  ^^  other  Mich,  15 
Lar.  \.  pa.  559.  and  it  is  in  the  Cafe  Micb.  tg 
Oaf.  I.  B.  R.  where  the  Damages  and  Cofts  are 
given  t  And  the  fame  Cafe  is  reported  the  fama 
Way,  not  only  by  Juft.  Croke^  but  alfo  by  Juftice 
jfonesj  who  was  another  of  the  Judges  of  that 
Court  at  the  fame  Time.    And  HilL  3©,  31  par, 
2.  B.  /?.  Rot.  488.    In  a  Writ  of  Error  oat  of 
Ireland^  Damages  and  Cofts  are  given  in  a  Prohi« 
bitxon  for  the  Contempt  in  proceeding  poji  Probi^- 

bitmem 


Intionen  Regiam^  tand  fo  in  Mch.  ig  Car.  -a.  S.'IL 
Rot.  64.  and<^.  e  ft^.^44.  and  Tritu  47  C  t. 
Damages  were  recovered  in  Attachments  on  Pro- 
hibitions. 'Bat -both  thofe  laft  Cafes  in  B.R.  were 
adjudged  againft  the  Plaintiflf  bxr  PefisuiU  of  a 
Venue.    And  in  the  Cafe  at  Bar'there  was  aUb  a 

Sefault  of  a  Venue,  which  was  alio  -moved  in 
rreft,  &c.  in  this  Cafe  at  the  Bar.  But  thereto 
it  was  anfwered,  that  the  Imparlance-Roll  was 
welL  Wherefore  afterwsM'd  in  the  lame  Term  the 
Imparlance-RoU  was  brought  into  Court,  and  the 
Plea-Roll,  was  amended  thereby,  and  then  Judg- 
^  P.  3  6 1  •  ment  was  *  given  for  the  Plaintiff  for  the  Damages 
and  Coils.  After  which  it  was  moved,  that  the 
Imparlance- Roll  was  made  iince  tfaefiril  Motion 
in  Arreft,  &c.  and  after  the  Exception  taken. 
Whereupon  the  Court  ordered  it  to  be  ezamtned, 
with  Intent  to  puniih  the  Attorney  for  doing  it,' 
but  not  to  ihiy  the  Judgment.  Levinz  of  Counfel 
for  the  Plaintiff. 


Nicholas  againft  Chapman. 
S.  C.  ante  344* 

» 

Amendment  oi  r\EBT  oti  Obligation  for  performing  an  Afiard, 

R^Ki  and  Judgment  for  the  Plaintiff,  and  Error 

£rr«r  brought,  brought  thcrcon  and  afligned,  that  no  Pledget  .dc 

119^50^'   P^^M^'^^^  were  returned  on  the  Back  of  ihe 

sT^BLep.    Writ:  After  which  on  Motion  in  C.  B.  the.She- 

577-  jiS  y^as  permitted  to  amend  his  Return,  and  to 

endorfe  Pledges,  according  to  ACch.  3  H.  7.. PA 

23.  and  Cro.  Cba.  563.  JRo^.and  l^onj  againft  Z)^ 

vys.    And  a  Rule  was  produced,  where  itvWas  ib 

done  in  a  Cafe  between  Bojnton  and  Morgan.    But 

• 
It 
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it  wu  ruled  by  the  Court  here,  that  die  f  ^^^Y!^^^^ 
Ihould  pay  Cods  for  the  Amendment,  if  the  Plain-  ^S'^^^ 
ti£F  in  Error  would  not  proceed  further  in  his  f  ^  Fifi^ 
VFtit  of  Brror:  But  if  he  procee^Jed  further*"^?* 
therein,  that  then  the  Defenchmt  in  the  Error 
flioald  not  pay  any  Cofts. 


Trinity 


m 


•p..56a.  ♦Trinity   Term, 


IN   THE 

FIFTH  YEAR  OF  THE  REIGN 

OB 

WILLIAM  AND  MARY. 


In  the  Common  Picas. 


Ward  and  others  againft  Bram^on. 

S.  C.  1  Danvers  6.  pi.  io« 

Two  c  hurch-  JXriLLlAM  Wafdale  and  Henry  Banmftcr  brougbc 
^ "aTonTr  •  ^^  Aftion  on  the  Cafe  againft  Dr.  Brampjion, 

faUe  Return  of  aod  declare  on  a  Cuftotn  of  Cherfey  in  Sujjfexy  for 
hew'^"''  the  Parilhioners  in  Eajier  Week  to  cled  two  Per- 
Ante  258, 35a,  fons  to  be  Church- Wardens  for  the  Year  enfuing ; 

a^Lev  a?  %x%  *^^  ^^^  ^^^  PlalntifiFs  having  been  elef^ed  accord- 
X  Vcntrisi67,' ing  to  the  Cuftom,  the  Defendant  b^ing  Surro- 

«  Kibic  8  8     ^^^^  ^^  ^^^  Bifliop  of  Winton  refufed  tp  admit  and 

»5o!  '  ^  '     fwear   them  into  the  Office:    Wherefore  they 

%  Vcntrii  288,  brought  a  Mandamus ;  upon  which  the  Defendant 

3  Leon.  II.      falfiy  apd  malicioufly  returned  a  Cuftom^for  the 

1  Lord  Raym.  Vi«ar  to  clcft  one  of  the  faid  Church-Wardens, 

and  therefore  he  could  not  admit  both  the  Parties, 

but  uas  ready  to  admit  one  of  them,  and  had 

offered  fo  to  do ;  quorum  pratextu  they  could  not 

take 


Trinity,  5  miliam  &  Mary. 

take  upon  them  the  faid  Office,  to  their  Damage 
40/.     The  Defendant  pleads  Ncft  guilty,  and  there- 
upon a  VerdiA  was  for  the  Plaintiffs ;  and  it  was 
moved  in  Arreft  of  Judgment,  that  the  Plaintiffs 
ought  not  to  join  in  the  Adion ;  for  the  Tort  or 
Damage  to  the  one  is  not  the  Tort  or  Damage  to 
the  other,  nor  is  the  Office  of  one  the  Office  of 
the  other,  and  yet  they  have  concluded,  that  by 
Reafon  thereof  they  could  not  fufcipere  Officiajua 
prad*     But  after  divers  Arguments  made  in  the 
foregoing  HilL  and  £^^r-Terms,  Judgment  was 
given  for  the  Plaintiff  by  the  whole  Court*     For 
the  Mandamus  and  the  whole  Profecution  and  Charge 
thereof  was  joint,  and  the  Office  is  no  Office  of  Profit^ 
nor  is  the  •  Adion  brought  for  that^  but  for  the  unjufi  *  P,  363, 
Return^  whereby  they  were  put  to  the  Charge  of  the 
Mandamus.    And  Note,  that  afterwards  in  Trin. 
or  Mich.  8  ^.  3.  in  an  A£tion  brought  by  divers 
Inhabitants  of  Hinly-Chapel  in  Lancajhire  againft 
the  Regiftcr  of  the  Bifliop  of  Chefter  for  denying 
to  regilier  a  Licence  of  the  Chapel  for  a  Conven- 
ticle, according  to  the  Stat.  iJV.&M.  and  mak- 
ing a  falfe  Return  on  a  Mandamus ;  the  Regifter 
being  fued  for  this  by  four  or  five  of  the  Inhabi- 
tants, they  all  joined  in  an  Aflion  on  the  Cafe  for 
a  falfe  Return :   And  after  divers  Arguments  in 
feveral  Terms  it  was  adjudged,  on  a  Demurrer, 
that  the  Adion  well  lay  by  all  of  them  jointly, 
and  this  by  the  whole  Court,  there  being  then  a 
new  Judge,  viz.  Powell  jun.  who  at  firft  doubted 
thereof.    Levinz  of  Counfel  for  the  Plaintiff  in 
both  the  Actions. 


Mafters 


■  '  it 


Trinity,  5  MUHam  ^Maty. 


Rafters  againft  Marriet. 

iMeodHit  fold    jSSUR^PSITj,  and  declares,  that  the  Defendaiit 
na^aHbrfe  -«  f^ij  ^^^  ^^it  Plaintiff  a  Bay  Geidinjr'  fqr  ei^t 

and  promifed    Guincas,  and  OH  the  S^fe  aereed,  that  m  CoDfi- 
^(^^^^.  deration  the  Plaintiff  h^d  paid'  the  Befendaat  t1^ 
Che  HodTe,  and  eight  Guineas,  the  Defendant  proniifed  to  tlie 
A=«»^^^«»  Jrtaintiff,  that  if  he  did  ijiot  like  the  Ojrfding,  aiijl 
Sfnw  repay  the  delivered  it  to  Bar  bam  to  the  piefendant^' Ufc, 
Piiimiff  the     iti^t  Rarbam  fhould  repay  the  faid  eight  Guineas 
«dtf^!^'  to  the  Plaintiff,  and  if  Barbam  did  not ' pay  it, 
not  repay,  De-  ^jj^t  the  Defendant  would  repay  it  on  Reqneft : 
^^iS^  And  that  the  Plaintiff  did  not  like  the  Geiaing, 
wainotacoi.   but  delivered  it  to  Barbam^  and  requeued  him  to 
So^f<^,P?y  ^*?<=  Vgh^  Guinea?^^  which  he  refqfed  to  do 
the  Debt  of  an-  ,tipon  Requeft ;   and  he  .declares  alfo  uppn .  ajb 
t^Sir^^e  In^^ki^^  Mumf  fpr  another  eight  Guineas  tid 
entiicCoDtna  and  received  to  hjis  Ufe;   and  that  the  JDefen- 
19011  the  Sale,  jant  not  regarding  the  (aid  feveral  Proinifcs,  ficei 
fap*  reqwftf  had  not  repaid  Hie  faid  Sums,  to  hu 
Damages  30/.     And  on  iJor^  Affumf  and  Verdii^ 
for  the  Plaintiff  and  entire  Drainages,  it  wa^  moved 
in  Arreft,  iSc.  arid  argued  feyeral  Tinves,  That 
the  Prom^e  to  repay  \he  /eight  Guineas,  it  ^arbaift 
did  not  do  it,  was  a  ^ollater^il  Promtte  to  pay  ia 
;pefauit  of  ajaother ;  and  the  Defendant  was  aot  a 
Debtor,  but  only  as  a  Surety  iii  tJefault  ,o{  iar" 
bam ;  and  therefore, a  Special  Kequefl:  to  the  I)e* 
fendant  ought  to  have  been  laid,  ai^d  z  fiifttf 
requiftf  is^  not  fufEcient,  but  there  fhould  be  \ 
^  P*  364*  Notice  that  Barbam  had  not  paid,  and  a  *  fpedal 
Mb  fpeciai  lu-  Requcft  to  the  Defendant ;  for  the  Promife  by  the 
^Cnfiicfa     Defendant  is,  if  Barbam  did  not  pay  it,  that  he 
feft  366.       would  pay  it  on  Requeft ;  and  the  Damages  being 
entire  on  both  the'  Promifes,  the  Plaintiff  cannot 
have  any  Judgment.    But  at  laft  it  was  refolved 


^rinii^t  5  WiUim  y  Mary, 

t 

by  the  whole  Court,  that  this  was  not  a  collateral 
Contrad  to  pay  a  Debt  for  another,  but  the  whole 
was  one  entire  Contrail  upon  the  Sale,  and  is  no 
other  in  £ffe£t  but  that  the  Plaintiff  bought  the 
Geldinsr  conditionally,  that  if  he  did  not  like  him 
he  (bouid  receive  back  his  Money,  and  the  De- 
fendant received  the  Money  upon  the  fame  Con- 
dition ;  and  when  the  Condition  is  performed  by  Dongits  %%. 
the  Diflike  Off  the  Gelding  and  the  returning  it  to^J^** 
Barbamj  the  Bargain. is  void  and  at  an  End}  and 
the  Money  is  in  die  Hands  of  the  Defendant  as  a 
Debtor.tti  the  Plaintiff,  as  Money  received  to  the 
Plaintiff's  Ufe,  and  Barham  is  so  more  than  a 
Servant  >to  receive  the -Gelding,  and  to  repay  the 
'Money;  and  by  the  not  doing  thereof,  the  De- 
fendant, ^as  Mafto',  is  the  Debtor.  Wbeie/ore 
Judgment  wa&  given  for  the  Plaintiff,  and  affirmed 
in  &ror.  Lraims  for  the  Plaintiff  in  the  Original 
Adion. 


Hanour  againll  Bradjhaw* 
S.  C.  3,Keble  iji,  i66. 

A  Prohibition  was  prayed  to  theEcclenafticalAMaamatriis 
Court  to*  ft  ay  a  Suit  there  againft  the  Plain-  !j*?i"«^J?^ 
r         «!««  "Si      -Tx.         t  ">*  Sifter  of  bit 

,titt '  Here,  for  that  he  had  married  the  Daughter  firfi  vrife. 
off  his  fi'rft  Wife's  Sifter,  and  the  Prohibition  was  v»»fiuuiao6  to 

granted  to  the  Intent  to  have  a  Declaration  there- H^^^si!^^ 
upon.  To  that  the  .Lawfiilnefs  of  the  Marriage ^^^^w^w** 
.might  come  in  Debate.    S^e  Man's  Cafe,  Mo.  PL  r;^"^. 
ia66,  Cro.Eliz.  %i%.  4^  Leon.  16.    But  I  heard  J  ^^^  i6S. 
Nothipgiurther  of  this  Cafe.  ^  ^^'  *^^- 


fVbarton 
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•  P.  zSs>  •IxkB.R, 

Wharton  againfi  Lifle. 

S.  C.  4  Mod.  183.     2  Danvers  594.     PI.  5^ 

i 

^de?*^  *  CJ^ROVER  of  20  Cart-Loads  of  Flax,  and  on 
.Common  Field.  Not  guUty  z  Special  Verdift  found.,  that  the 
^hX^^"^  PlatntiflF  was  Impropriator  of  the  Parifli  Church 
%  inft.  640.  of  Thorpe  in  EJfex^  and  the  Defendant  Vicar  ;  and 
iRoU.Ab.  that  Time  out  of  Mind,  ^c  theParfon  had  had 
fro^cha  28.  ^^^  great  Tithes,  and  the  Vicar  all  the  fmall 
cpo  El.  467.  Tithes ;  and  that  in  the  faid  Parifh  are  650  Acre» 
Hxi^oo^77. 78.  ^f  Arable,  and  750  of  Pafture;  and  that  26 
4}oidC  i49»>50'  Acres  of  Arable  in  the  common  Fields  there  had 
Palmer  a2o,     ^^^^  f^^  ^jgj^^  Years  lafl  paft  fown  with  Flax  by 

5  Brown  P.  c.  feveral  Perfons,  and  that  before  thofe  eight  Years 

^i^  he  Hi      ^^  ^^^^  ^^^  ^^^^  ^^^^  ^^  ^^^  Parifli ;  and  that  the 
«/«i/A<j5^-FIax  in  Queftion  was  fown  by  feveral  Perfons  in 
•  titythatmmie*    fevcral  Parcels  upon  26  Acres  of  the  Arable,  and 
mfi!^^'^    the  Tithes  fet  forth,  iSc.     And  if  they  are  great 
^tr  L»rd  Hmrd^  Tithcs  thev  find  for  the  PlaintiflF,  and  if  not,  for 
XjsLnsziA'    the  Defendant.     Holt  Ch.  Juft.  held  them  great 
Tithes ;  and  he  did  not  allow  any  other  Diffe- 
rence, but  that  where  Flax,  Hemp,  or  other  fucb 
Things  are  fown  and  growing  in  Gardens,  or 
Backfides,   or   Orchards,     &c.    they   are    fmaU 
Tithes  ;  but  when  they  are  fown  and  growing  in 
the  open  Fields,   they  are  great  Tithes,  be  the 
Quantity   more  or  lefs.     But  the   three   other 
Judges,  viz.  Dolben^  Gregory  and  Giles  Eyre^  held 
the   contrary,   and   cited  Lyndewode  192*     That 
fmall  Tithes  in  England  conjijt  of  Flaxy  Milky  Wool^ 
Honey ^  l^c.  and  Godolpb.  Repertory  198,  199.  that 
Toba.coy   Hops  J   ^c.  are  in  their  Natore    fmall 
^    Tithes,  and  fo  held  the  faid  three  Judges ;  and 

there 
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there  is  no  fuch  Quantity  in  this  Cafe  as  to  alter 
its  Nature ;  and  the  Doubt  \va$,  if  it  (hould  be 
altered  by  Reafon  of  the  Quantity  ?  Wherein  they 
did  not  agree ;  for  fome  held,  that  let  the  Quan- 
tity be  what  it  would,  yet  they  are  fmall  Titties, 
although  growing  in  Common  Fields :  And  though 
in  the  Cafe  of  Udal  and  Tindal  in  Cro.  Cba.  28. 
and  Hutt.  7  8.  it  is  admitted  that  the  Nature  (hould 
be  altered  by  the  Quantity,  yet  Ow.  74.  Co.  PI, 
1277.  and  Crs.  Eliz.  467.  in  Beddingfieltf^  Cafe, 
that  is  not  admitted  ;  and  by  the  Opinion  of  the 
faid  three  Judges  Judgment  was  given  that  they, 
are  fmall  Tithes.  Levinz  pf  Counfel  for  the 
Plaintiflf. 

By  the  Englifi  ABli  \^  1%W,  I.  c,  x6.  Five  Sbilltnge om  AereJUU he 
paid  for  Hemp  and  Flax  ly  vimy  cf  Tiihe  f  tut  thLi  Jbail  m9t  charge  JJmde 
emempud  by  a  Moduu 


•  Oliver/on  againft  Wood.  %  p^  ^gg^ 

jfSSUMPSI^^   and  declares,  ^that  whereas  the  A/ampjit  for 
•^  Defendant  was  indebted  to  the   Plaintiflf  in  ^^^^JJ^^** 
so/,  for  Wares  fold.     Cumque  etiam  in  Confidera*  ufe,  not  fayh^ 
tion  that  the  Plaintiff  had  fold  other  Goods  tothe«ni^»R«vcft. 
Defendant,    he  promifed  to  pay.     Cumque  etiam  \  sa^nd.  32,33. 
the  Defendant  was  indebted   to  the  Plaintiflf  in  Ante  363. 
another  20/.  for  Monies  by  the  Plaintiflf  lent  to^^J^-.y^' 
the  Ufe  of  the  Defendant  (but  fays  nbt,  at  A/j  i  KcMc  927- 
-   Requeft)  the  Defendant  promifed  to  pay  it:  After  J^^'^^  *''• 
Verdid  for  the  Plaintiflf  on  NonAfump'  and  entire  Com.  Dig. 
Damages,  it  was  moved  in  Arreft  of  Judgment,  ^^^^ 
and  the  Judgment  ftayed  for  this  Caufe  only,  that  f.6. 
the  Monies  in  the  lall^  Promife  w^re  not  faid  lent 
at  the  Defendant's  Requeft ;  for  it  may  be  lent  to 
his  Ufe,  contrary  to  his  Defire.     Dy.  272.  Hunt^% 
Cafe.     Where  the  Matter  promifed  in  Confid^ra- 
tion  that  the  Plaintiflf  had  bailed  his  Servant,  to 

fave 
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fave  him  b^rfAlersy  vfatdi  bddg  laid  witboat  a 

Re^deft  was  ill ;  but  %ht  Ctft  there  put^  df  a 

Prdmife  upcU  the  Marriage  of  a  Daughter  was 

admitied  to  be  gobd^  becaufe  for  the  apparent 

Afumpjii  for     Benefit  of  the  Father,  it  continuing.    Alfo  tkejr 

b**^  wn"*"*  H^^^  *  ^^^^  bct\ireen  Tiere  and  Langlj  lacdj 

whh^utfa^in?'  adjudged  in  this^  Court ;  where  the  Confideradoa 

«*> J^*^  ^u«^>  tva&4  that  the  PlaintiflP  in  an  Adion  had  profecu* 

ted  a  Suit  for  the  Defendant^  without  uiying  at 

his  Requeft)  Ind  tefoived  good  after  two  or  three 

Morions  in  Arreft,  i^c.  after  a  Verdid,  beomfe  it 

'  is  neceflkrily  to  be  fo  intended  after  a  Verdid ; 

for  otherwife  it  would  be  Maintenaace.    Levin 

for  the  Plaintiff. 


welk 


•  p.  367.  •  Oliver  againft  Tbomas. 

stat.ofLim.  jSSUMPSFT^  by  an  Attorney  for  Fees  and 
^^^^  *"  Money  expended,  aiid  Labour  and  Pain*  in 

Mv^^  for  profecuting  divers  Suits.  The  Defendant  pleads 
'<**•  the  Stattrte  a  I  Jac.  i.  of"  Limitations.     Whete- 

laS^jJ'^'  upon  the  Plaintiff  demurs :  And  it  was  argued 
rLeir.  5T,4^  fbr  the  Plaintiff,  that  this  Adion  being  by  feveral 
«73»i87!'^''  Counts,  or  Declarations,  whereof  , one  only  was 
ft8««D4. 125,  for  Fees,  and  the  others  for  Money  laid  out,  and 
'^'  Labour  and  Pains  in  the  Profecution,  the  Statute 

Was  not  pleadable  to  that  Count  which  is  for  Fetii , 
only,  becaufe  it  arifes  upon  Matter  of  Record, 
viz.  his  being  Attorney  of  Record*  But  by  the 
whole  Court,  viz.  Treby^  Nevite,  Powell  and 
Rokejby  it  was  held,  that  the  Statute  is  pleadable 
to  the  Count  for  Fees :  for  the  Fees  are  not  of 
Record,  and  a  Cafe  was  cited  where  it  was  fo  ad- 
.  judged  in  this  Court  within  two  Tears  before. 
Tyhereupon  Judgment  was  given  for  the  Defen- 
dant generally  in  the  Cafe  at  Bar. 

Tbmpfin 


7rmtjt  5  WilHam  fi?  Mrr>. 


•  tbo^pjbn  sgamff  H^t:  •  p.  jgg. 

r\EBf  on  an  Obligation  againft  an  l!x^cutor.  Execntor  pindt 
•*^^€fendant  pleads  feveral  Judgmects  obtained  ^^\J"p^ 
againft  him  on  feveral  Obligations  made  by  the  tiff  replies  and 
Tcftator,  and  that  he  ha*  not  Affets  ultra,  &c.  ^j^* jwon 
The  Pbintiff  replies  as  to  the  Obligation  of  zco/.  each,  and  that 
That  it  was  on  Condition  to  pay  looL  and  fo  toj^^^^^^j^ 
^11  the  others  feverally,  and  that  the  Defendant  dant  rejoin^  no 
had  Atfets  to  pay  the  Plaintiff,  and  ultra  to  Satisfy  J^»^^'^^ 
the  faid  leffer  Sums,  viz.  at  fuch  a  Place.     The u'djudgsu^tt 
Defendant  rejoins,  that  he  had  not  Affets  ultra  to^^«^^«*: 
fatisfy  the  Debts    and   Judgments  in   his  Plea.  Re^j^/hcLi 
Whereupon  the   Plaintiff  fpecially   demurs,  be-««xi- 
caufe  the  Rejoinder  does  not  anfwer  direftly  tot5!St?!^'"j,. 
the  Replication,  but  ambiguonfly*     And  now  itB.  R.H./»r 

was  argued  by   PemberUn^    that  the  Defendant  ^^'^  2ng. 
ought  to  have  rejoined  only.  That  he  had  not  Unu «.  Mor- 
Afets  ultra  to  fatisfy  the  lefler  Sums,  and  not  to  ^  TermRep.8» 
rnake  the  Penalty  in  the  Judgments  Parcel  of  tbe^ry^^,!,^  ' 
Iffuc :  For  if  he  had  Affets  ultra  the  leffer  Sums, ^^'  4  ^s 
he  ought  to  pay  the  Plaintiff.    But  it  was  anfwer- j^/^5j;,.  5 
cd  and  refolved  by  the  whole  Court,  that  the  Re-  -^«*"  io-«*^ 
joinder  was  good  ;  for  the  Penalties  are  legal  and  ^J.^lf^'^JjL 
due  Debts  'till  they  are  fatisfied,  under  which  he  ^^'  ^/m  i««A 
may  defend  himfelf  againft  other  Adions ;  for  aU  *l^Z^c*^lu^ 
though  in  Equity  and  Confcience  the  leffer  Sums  wtb  i^m^. 
^re  only  due,  yet  perhaps  the  Plaintiffs  in  them 
will  not  accept  the  leffer  Sums  in  Satisfaction  of 
the  Judgments  without  a  Suit  in  Equity  :  and  if 
they  would,  or  offered  to  accept  the  leffer  Sums, 
and  the  Defendant  would  not  pay  them,  the  Plain- 
tiff might  have  aided  hipifeif  by  another  Manner 
of  Pleading,  viz.    That  the  Party   would   and 
offered  to  arccept  the  leffer  Sums,  and  the  Defen- 
dant would  not  pay  them,  but  kept  the  Judg- 
ments' 
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ments  oh  Foot  by  Fraud  and  CoTin,  and  fo  upon 
the  liTue  of  Fraud  and  Covin  the  PlaintiiF  might 
give  in  Evidence  fuch  Matter  as  would  ferve  him 
to  avoid  the  Penalties ;  but  he  cannot  aid  himfelf 
by  fuch  a  general  manner  of  Pleading  as  this  is  ia 
the  Cafe  at  Bar.  Wherefore  Judgment  was  gWea 
•  P.  369*  *  for  the  Defendant  by  the  whole  Court,  wa*  Treby^ 
Nevile,  Powell  and  Rokejby.  But  then  it  was 
prayed  for  the  Plaintiff,  that  he  might  replead  ; 
which  )vas  granted  him  by  the  Court,  on  Condi* 
tion  that  the  Defendant  might  alfo  replead  in  Bar, 
and  plead  more  Judgments  if  he  had  any  to 
plead  ;  but  not  otherwife. 


Michaelmas 


*  Michaelmas   Term,  *^'370' 


IN  THE 

FIFTH  YEAR  OF  THE  REIGN 


OF 

WILLIAM  AND  MARY. 


In  the  Common  PIeas« 


« 

Oftnan  againft;  Sheafe. 

S.  C,    2  Lut.  .1205,    1209,  1216.    Carth.  307. 
Nel.  Lut.  242,  243,  378,  379. 

TN  Replevin^  the  Jiefendznt  makes  Conufance  igircand 

as  BailifFof  Daniel  Wilmot,  iat  that  one  Ch^p- ^^q^^^  ^l 
man  feifed  of  the  Land«,  in  which,  ^c.   being  SlHeh^  t" 
Gavelkind,  granted  a  Real-Charge  of  1 4 /.  ^^ r  ^f'*' ^«.  *>^  *nd 
Annum  out  of  the  fame,  payable  the  4th  of  June  aildafwr'    °* 


my 


and  the  4th  o£  Decemher  to  Taylor  and  his  Heirs ;  i>«cea£e ;  if  i 

and  that  the  faid  Rent  defcended  to /T^/Z^r  and  sln^ft^B^^ 
her  Heirs,  y^ho  y an.  23.  30  Car.  2.  covenanted  living  at  my 

to  ftand  feifed  to  the  Ufe  of  Sir  William  Brodman  S^rwords 
her  Coufin,  and  his  Heir9,  if  the  Covenantor  died  par«  the  inurcft 
without  a  Son  of  her  Body  living  at  the  Time  of  ^.^J^^^*!^^ 
her  Death  j  and  that  fhe  died  without  any  Son  of  to  iiaod  rdiedv 
her    Body  livinc:    at   the    Time  of  her  Death, 'i^^*  ^^• 
whereby  the  faid  Rent  came  to  Brodman  \  and  113, 225, 226. 
.  Part  III.  F  f  that  **«ft-«3».  445- 
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41  VinerAb.    that  he  m  1763  granted  it  to  one  IVilmot  and  hb 
Ante«9i.        Heirs,  and  that  he  died,  and  it  defcended  to  Dj- 
X  Mod.  1.75/     niel  Wijmot  and  three  others  his  Brothers,  and  for 
siTThMo!^*   15/.    ifi.  th«  fourth  PSo-t  of  the  Rem  for  four 
105.         '     Years  and  a  Half,  ending  the  4th  of  June^  1687, 
Com^Dy.^'^  he  makes  Conufance.      The    Plaintiff  den\ands 
Covenantee  i.  Oytir  of  the  Deed  to  Bfodman^  and  it  was  entered 
in  hac  Verba,  viz.    Kmw  ye9  That  I  Mary  Waller 
for  ihe  AffeSlion  I  bear  io  my  Coujin  Sir  William 
Brodman,  do  give  and  grant  io  bim  and  bis  Heir: 
my  Rent  of  1 4/.  per  Ann.  ijuing  out  of  &c.    To 
Hold  to  him  and  bis  Heirs  from  and  after  my  Deceaftj 
if  I  die  "juithout  a  Hon  of  my  Body  living  at  my  De- 
ceafe.     Whereupon  tlie  Plaintiff  demurs:   And 
the  only  Queftion  was.  Whether  this  Deed  fhould 
•p.  371.  •  inure  as  a  Covenant  to  ftand  feifed?  And  it 
was  obje£led  for  the  Plaintiff  th^t  the  Deed  was 
void,  and  can  have  no  Operation  at  all ;  not  by 
Way  of  Ufe,  becaufe  the  Intent  appears  to  have 
it  operate  as  a  Grant  by  the  Words  Give  and 
Grant y  and  then  it  cannot  enure  by  Way  of  Ufc. 
See  Co.  Liit.  49*  a.     If  the  Father  enfeofis  the 
Son  by  Deed,  wkh  Letter  of  Attorney  to  make 
Liveryj  and  no  Livery  is  made,  it  (hall  not  enure 
by  Way  of  Ufe ;  and  by  Way  of  Grant  ir/:aAnpt 
operate,  becaufe  no  Attornment  was  had.    Affo 
this  would  be  to  grant  a  future  Freehold  or  Inhe- 
ritance, refcrvin^  a  particular  Eftate-  to  himfeHv 
which  cannot    be  either  by  Way  of  Ufe  or  by 
the  Common  Law,  2  Roll.  789-    Pitfield'i.fiirce^ 
wheri?  a  Man  gave  and  granted  his  Lands  to  his 
Son  after  his  Deceafe  ;  the  Deed  was  adjudged 
T;o  be  ahogcihcr  void.     Whereto  it  was  anfwerad 
.  for  the  Defendant,  that  this  Cafe  differs  from  fU' 
field  and  Pierce*^  Cafe ;  for  there  it  Is  (in  the  very 
Words  of  the  Grant  itfdf)  limited  to  coimoeBCC 
after  his  Death;  here  the  Grant  is  to  bim  a»d 
his  Heirs  in  the  Premifles,  Hahen^  to  him  and 

his 
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»  •     » 

ibU  Heira  after  his  D^th,  where  .the  £(|at£  i% 
CQmpbat  |D  tbis  Premifles  to  pafs  n  prefeat  Fee,  if 
aoy  i^ttoroment  or  other  Execution  had  bee& ;  as 
W3$  adjiidigedi  iU/V6.  4  /f^  &  Jl/.  la  this  Court  be- 
tween Madgwick  and  Ceurttr^  and  that  it  might  Madgwkk 
aKbpafs  by  Way  of  future  Ufe,  to  arife  out  of  the"*  ^*'*^* 
EAaie  of  JVdUcr  infutun  \  and  in  the  mean  time 
the  Granipr  continued  in  his  old  Seifinv  as  Dy. 
274.  b.  to  the  Uffi  of  himfelf  and  fuch  Wife  as  he 
fiioiild  pftenvards  marry.     Txin.  24  Car.  a.  J?.  R» 
Hot.  fo^.     Pibus  and  Mitfwnt^  Cafe:  Covenant « l«v.  75. 
to  ftand  feifed  to  the  Ufe  of  the  Heirs  Males  oVZ^'^lS^' 
his  Body,  omittiag  himfelf,  good,    z  Roil.  274.318. 
Covenant,  that  when  a  Man  does  fuch  an  Aft,  *  JJ^;  J|;;^^^ 
the  Covenantor  fliall  fiand  feifed  to  bis  Ufe,  is  159, 237- 
good.     And  as  to  Co,  Lit.  49.    That  a  Deed  fliall  *  ^*^^°"  7«- 
not  jopei^ajLe  by  Way  of  Ufe  when  by  the  Scope  of 
ibe  Deed  the  Intent  appears  to  have  it  operate  by 
tile  £o0un0a  Law :  Certainly  where  by  the  Deed 
it  appears,  that  the  Intent  was  that  the  Parry 
&cpdd  have  die  Eftate,  it  is  more  worthy  Confi- 
deration  how  to  make  his  Intent  good  by  paffing 
the  Eftatc,  if  by  any  legal  Means  it  may  be  done, 
thai^  by  coniidering  the  Manner  of  pailing  it,  to 
defeat  his  Intent  in  the  principal,  viz.  the  paffing 
the  Eftate,  than  in  the  Manner  how  it  (hall  pafs ; 
and  fo  has  the  Law  been  often  taken,  as  3  Leon. 
1 6.    Tenaju  in  Tail  makes  a  Feoffment  Vith  a 
Letter  of  Attorney  to  make  Livery,  the  Deed  is 
enrolled,  and  afterwards  Livery  is  made,  and  it 
was  refolved  that  it  fhould  ♦  pafs  by  the  Enrolment,  #  p^  j^  2. 
and  that  no  Difcontinuance  was  by  the  Livery 
.  made  afterwards,    and  Crofj^n^  and  Scudambre*%  » ^''  9« 
•Cafe,   Pafch    23    Car.    i.,in  R.  R.    Rot.    871.  JmS^i^jJ' 
Where  a  Man  granted,  bargained  and  fold  the  Carth.  137. 
Land  to  his  Soil  with  a  Ciaufe  of  Warranty,  the         -    • 
Deed  is  enrolled,  but  no  Money  paid,  yet  it  paflfed 
by  the  Covenant  to  ftand  feifed,  notwithftanding 

F  f  2  the 
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Raym.  48.      khe Enrolment  and  ibe  Warranty :  And  fo  a  Rol^ 
a  Lev.  9,  10,  ^^^,  y86^  ygy.    ^fiib  and  Pophtbwayt^  and  TV/*, 

r/o'.ios!       «9Cjr.  a.  -fi.  R.  Rot.  90.     Co///w4»  againll  &«- 

•         i&^t^r^,  wh^re  the  Scope  of  the  Deed  was  of  divers 

other  Matters,  •  yet  by  Heafon  of  this  Claufe  in  the 

End  of  the  Deed,  If  I  die  without  IJfue^  I  do  give 

and  grant  tie  Lakds  to  J.  S.  the  Land  in  ^ueJlioKy 

ftLcT.  ai3.      adjudged  a  good  Covenant  to  ftand  feifed:  And 

Mich.  29  Car.  a*    JVaiker  againft  HulL     A  Man 
.  in  Confideration  of  *  Marriage  gave  and  granted  to 
his  intended  Wife  the  Lands^  and  a  Letter  of  At- 
torney was  in  the  Deed  to  make  Livery,  and  Li- 
very was  endorfed  on  the  Deed,  but  no  Proof  of 
Livery  made,  nor  any  Witneffes  Names  fubfcribed 
to  the  Livery ;  yet  it  was   refolvcd  after   divers 
Arguments,  that  this  was  a  good  Covenant  to 
^iS^  ^  g       ftand   feifed  ;  and   Sanders  and   Savile*^  Cafe  is 
111,  159/      there  cited,  which  Juftice  Roke/by  now  remembered 
2  Jo.  105.       jQ  liave  been  fo  adjudged,  viz.  a  Man  feifed  of  a 
aM^^o'7.  '  Rent  grants  it,  to  which  Grant  another  attorns, 
who  was  not  Tenant,  and  fo  no  Attomroent;  and 
although  the  Intent  appears  to  pafs  it  by  the  Com- 
mon Law,  yet  it  was  adjudged  to  be  a  good  Co- 
venant to  (land  feifed.    By  which  Cafes  it  appears, 
that  the  Judges  in  thefe  later  Times-  have  had 
more  Confideration  of  the  Subftance,  viz.   the 
Manner  of  paffing  i:.     But  it   was    adjourned.' 
Pembcrton  for  the  Plaintiff,  Levinz  for  the  Defen- 
.  dant.     And  it  was  afterward  adjudged  for  the  Co- 
nuTant,  /.  e.  the  Defendant. 


Blipt 
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*  Bliffet  againft  Cranwell  and  others.  •  P.  ^^j, 

S.  C.    I  Salk.  226. 

JN  Ejedment  tried  ^at  Kenf-Jljize's  lately  upAn^^'*^^^-*: 
the  Evidence  the  Cafe  was  luch,  before  ?Vf^^  Heiw'fw crcr.*' 
Ch.  Juft.  and  it  was  agreed  to  be  made  a  Cafe  for  «n^  ^«  ^""g"" 
the  Opinion  of  the  Court.     Atlen  by  his  Will  de-  to  bTi^S^i. 
vifes  the  Lands  in  Qucftion  ih  thefe  Words ;  /vidcdbetweai 
give  and  bequeath  to  my  Sons  Richard  and  Robert  wifc's*^S^ 
and  their  Heirs  for  ever,  and  the  longer  Liver  ^/ thefe  Wordi  ' 
ibem^  to  be  equally  divided  bctiveen  tbem,  ^fi^  ^^y^c^Caa^H 
Wife's  Deaths  all  that  my  MeSuage^  &c.    The  Wife  Cw.  eux.  330,- 
dies,  and  Robert  devifcs  his  Part  to  the  Leflbr,  and^*^;  J^^'^^^- 
dies  :   And  the  only  Qucftron  was,  if  Richard  and  i  And,  194. ' 
Robert  "wtte  Jontenants,  or  Tenants  in  Con1mon[^.^"|^-"|' 
of  the  Inheritance?  And  in  C.  B.  it  was  faid  for  jLconf  19.' 
the  Plaintiff,  that  the  laft  Words  in  Wills  (hall  "^*^- *9. 
controul  the  former,  as  the  laff  Will  will  controul  ooWf/iSijS^ 
a  former  Will :  And  although  here  are  Words  of  3  Mod  »o9. 
Survivor  in  the  Middle  of  the  Will,  that  is  no  c^ ut^t^of ^• 
more  than  the  Law  w^oqld  have  faid,  if  thofe  *>•  Note  4- 
Words  had  not  been  in  the  Will ;  hut  equally  tobe\^^l,^(^^^ 
divided  in  the  End  of  the  Will  makes  a  Tenancy  341. 
in  common  ;  and  if  they  are  not  fo  taken,  they  ^/^^°''"^"^" 
can  fignify  Nothing,  and  they  cannot  be  taken  as  4  Brown  p.  c. 
Surplufage  (as  the  Words  of  Survivor  may)  for**** 
they  are  no  more  than  the  Law  implies  without  660. 
them  ;  but  the  Words  equally  to  be  divided  have  a 
Signiftcation  not  implied,  and  therefore  ought  to 
be  understood  as  put  into  the  Will  for  fdme  Pur- 
pofe^  and  that  Pi^rpofe  is  to  make  a  Tenancy  in 
Common :    And  it  was   faid  that  thus  all   the 
Words  may  be  taken  fo  as  to  (land  together,  viz. 
That  they  fliould  be  Joimenants  during, the  Wife's 

Life, 
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Life,  and  Tenants  in  Common  after  her  Death  i 
and  fo  the  Devife  of  the  Inheritance  to  the  Leuor 
1$  good,  as  is  2  Leon.  68^  69«  Brian  agilinft    Co- 

Jins  ;  a  Devife  of  Lands  to  thfee  Sons  feverally  of 
feveral  Parcels,  an4  if  tbey  liv^  to  Twenty  one  10 
them  and  their  Heirs,  they  arc  fevcn^I  Tenants  'till 
:>f^and  tbep  they  are  jotntenants*  A^d  this  Cs^ 
is  between  Children ;  aiid  it  is  better  for  them  t^ 
hiive  feveral  Eftates  than  joint,  in  Rcfpe^  of  their 

'  Ppfteritv,  which  was  the  Reafon  tt^at  equally  to 

be.  divided  inade  a  Tefiancy  in  Common  at  the 

.   .  iirft  )  fee  Cro.  EIiz%  443.    Lewiu  again  (I  Dodj  and 

.  Sty.  434.  Torreli^gatin^ Framfton^  a  Dcvii'e  to  three 

Spnsj  and  their  Heirs  refpedii^ly,  makes  a  Tenancy 

^«  P,  ^^^,  in.Common.     And  that  thp  ♦  lall  Words  in.  Wills 

ihall  cantroul  the  former  }  fee  Plowd.  Com.  54 1  •  a. 
Ow.  .148.  Co,  Litt,  132-  i*  Telv^  209,  210. 
The  whole  Court  feempd  at  hrft  to  be  all  of  Opi- 
'  nion,  that  it  was  a  jointenancy  of  the^  whole 
Eftate^  as  Trehy  Chief  Juftice  was  before  the  Cauic 
was  tried.  But  it  was  adjourned ;  ^nd  afterward^ 
Pafi:h.  6  FT,  ^  Af.  it  was  adjudged  by  Trehy  (hav. 
ing  changed  his  Opinion)  with  Neyile  and  Rokts* 
hy,  to  be  a  Tenancy  in  Common,  Powell  being  pf 
a  contrary  Opinion.     Leuinz  for  the  Ptaintiff. 

Sedgwieke  qui  tam^  &c.  againft  Kicharcffim. 

>  S*  C.  1  Lut.  1^8,  aoo. 

In  a  Penal       J^ICIiJRDSON  was  fummoncd  to  anfweT  Se^- 

^fnTJ^^  ^  '^^^^^  ^^  '^^  ^^^  Z)d;«r)ta  Rege^  i^c.  quod  red- 
^Mii^Dom.  dat  diff  Domino  Regi  <ir  Domina  R^ime^  6?  Sedge- 
Reg.  yfc,  i:fc.  ^^icke  qui  tam^  bfc.  1  o/.  and  deciates  for  the  feU 
anrthr-iTue  ''  hng  of  two  Horfcs  in  Stnithfeld  Market,  not  being 
yiTif^  non  Debet  tollcd,  agaittft  thc  Statute  31  £/.  c  12-  whereby 
Teid  g«o!i!  ^^*  he  forfeited  two  feveral  Sums  of  5/.  whereby  an 

ASion 
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A&ioo  accrued  to  the  faid  King  and  Qwen^  and  to  '  Vcm.  lai. 
the  faid  Sedgwicke  qui  tam^  &c.  the  fajd  iSveral  Sumg  \  roI.  Ab.  413. 
amduntitig  to  ro/.  that  yet  he  had  not  paid  the  1  Andcr.  138. 
fame  to  the  faid  King  and  q«een,  and  Sed7ewicke\lf;^^;^'''^' 
qui  tarn  J  ^c.   vel  eorum  alieri.     The  Defendant  Hcticyiaa. 
pleads,  qaqd  ip/e  non  debet  preediSl"  Sedgwkke  qui  *  ^^  '^^^'^ 
tam^  Qc.  the  faid  10/.  nor  any  Part  thereof^    And  Dyer,  95, 15*9. 
upon  this  MTue  tried,  the  Jury  found,  quod  debet  ^^^^^'^' 
the  10/.  and  gave  Damages  and  Colls,  &c.    And  Hoban  3«7. 
now  it  was  moved  in  Arrcft,  &c.     i .  That  this 
Action  b&ing  for  a  Forfeiture  upon  a  penal  Law, 
Do  Damages. or  Coifs  ought  to  have  been  given.  whcnCofttiii 
2.^  That  the  Iflue  is  not  well  joined,  or  rather  here  nais^atutw/" 
is  no  Iflue  at  all ;  for  the  Demand  is  of  joA  due  ^  Saik.i94. 
to  the  King  5nd  Queen  and  Sedgewicke  qui  tam^  ^^";  ^^**  *^^* 
&fr.  and  the  IfTuq  is,  non  debet^  to  Sedgewicke  on-  cro.  ei.  877, 
ly  :  And  for  thofe  Caufes  the  Jadgtocnt  was  ftayed  ^'°;  J*-  ^^' 
'till  the  Plaintiff  Ihewed  Caufe.     And  at  another  x  jo  447. 
Day  it  was  anfwered  for  the  Plaintiff  to  the  Brft,  ^^]'  ^'"'*  ^*- 
where  the  Penalty  is  certain.  Damages  and  Colls 
are  to  be  given,  but  not  where  the  Penalty  is  un- 
certain;  as  on  the  Stat.  jEe/.  6*     Treble  Damages 
far  Tithes,  &c.  no  Cofts  nor  Datnages ;  other- 
wife  where  the  Penilty  is  certain,  as  Cro.   Cha^ 
North  againft  Wingate.    Jones  Reps  474.    Co.  Ent. 
163,   164.     Roll  Abr.  579»     And  to  the  fecond 
it  was  faid,  i.  The  Summons  is  to  ♦  anfwer  to  •  p^  ^^-^ 
Sedgwick  qui  tarn,  Iffc.  only,     2.  The  de  Placito        *  ^'^* 
quod  reddat  might  have  been  fo  alfo,  as  appears 
Co.  Entr.  363..  A,  upon  the  Statute  of  Mainten*  j 
and  Rajf.  Entr»  42 1 .  b.  per  quod  adio  accrevit  to 
the  Profecutor  only.     Raft.  Entr.  430-  /if.  aiid 
Raft,  Bntr.  ^^yy.  b.    The  Summons  is  ad  refpon- 
dend*  Regi  &  parts  qui  tarft^  &c.  fo  the  Entries  are 
in  feveral  Forms,  and  each  of  them  good.  3,  The 
Debt  is  entire  fo  the  JSLing  and  Party,  fo  that  if 
he  owed  it  to  the  Party,  of  Neccffity  he  owed  it 
to  the  King  ^  and  the  Iffue  is  found  that  be  owed 

it       ' 


t^'.. 
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It  to  the  Plaintiff,  and  then  by  Conrcquencc  to 
the  King  alfo  ;  and  the  Plea  is  quod  non  debet  the 
Debt,  or  any  Part  thereof.  4.  This  Ifluc  does 
arife  upoi>  his  own  Default,  whereof  he  fball  not 
take  Advantage,  Hob.  9-  Cro.  Eliz.  914..  Co.  5. 
NicbolN  (!^ale.  Cro.  Cha.  Knighton  ag^inft  HarnKy. 
And  if  it  fliould  be  taken  to  be  any  Difcontinu- 
ance,  that  was  remedied  by  the  Statute  of  32  H, 
8.  c.  which  extends  to  Aftions  upon  Penal  Sta- 
tutes, they  not  being  excepted ;  and  therefore  it 
is  cured  by  the  Verdift :  WJjereupon  Judgment 
was  given  for  the  PJaintiflF.  Levin%  of  Counfet 
for  the  Plaintiff. 


Gale  againft  T///  in  B.  R. 


Ante  60. 
a  Lev.  165. 
6  MckI.  92. 
I  Salk.  207. 


S»  C»  4  Mo4#  224.    Po(l«  396. 

Adminiftrator   f^ALE  had  Judgment  in  C  B.  after  a  Verdi£l 

coLZ  a  Writ  ag^i^ft  ^''^{  an  Adminiftrator,  who  brought 
of  £rror.  Error  thereon  in  B.  R.  where  the  Judgment  wa$ 
affirmed.  And  the  Queftion  was  there,  whether 
the  Plaintiff  in  the  Adion  fl)ould  have  Cofts  oq 
Affirmation  of  the  Judgment  in  the  Writ  of  Error 
upon  the  Statute  of  3  Jac.  2.  And  that  he  ought 
lo  have  Cofts  were  cited  Cro.Cba.  219.  Atky  againft 
Herd;  and  ibid.  Peccafb'%  Cafe,  Hutt.  78,  79. 
Latch.  221.  this  bringing  the  Writ  of  Error  being 
his  own  A3:.  The  Court  Teemed  of  Opinion  that 
no  Cofts  ftiould  be;  for  he  ftiall  not  finid  Bail  on 
the  Writ  of  Error  upon  the  fame  Statute ;  but 
they  would  advife.  Levinz  of  Counfel  for  the 
Plaintiff  in  the  Original  Aftion ;  who  was  fatisfied 
with  the  Opinion  of  the  Court,  and  did  not  move 
it  again* 


Hutcb'mfon 
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^  Hutchinfon  2inA  his  Wife  zgzinA  BNokebanie.     •  P.  976- 

A    Prohibition  'was  prayed  to  the  Ecclefiaflical  MwrUgw  in 
Court  on  Suggellion  of  iW.B  M.  wrher^by  ^^^"^^ 
it  is  enaSed,  ^that  no  Perfon  diffenting  from  the  livinerAi. 
Church  of  England^  who  takes  the  Oaths  menti-*^' 
oned  in  an  Aft  of  the  fame  Year,  (viz.  the  new 
Oaths  of  Allegiance  and  Supremacy)  and  fub* 
fcribes  the  Declaration  mentioned  in  the  Statute 
30  Car.  2.  /hould  be  obnoxious  to  the  Penalties 
and  Forfeitures  mentioned  in  the  Stat.  22  Cdrr.  2. 
againft  Conventicles^  nor  be  profecured  in  the  £c- 
.cieiiaflical  Courts  for  Nonconformity  to  the  Church 
of  England^  except  it  be  for  not  paying  of  Tithes, 
or  other  Parochial  or  Ecclefiaflical  Duties ;  and 
further,   that  all  Marriages   between  DiiTenters 
(taking  the  faid  Oaths  and  making  the  faid  Decla-    ' 
ration)  folemnized  before  WitneiTes  in  the  Face 
df  a  Congregation  fo  licenced   by  the  Statute, 
fiiould  be  good  and  valid  inl>aw;  and  that  no' 
Perfons  (hould  be  prefented  in  the  Ecclefiadical' 
Court  for  Nonconformity  to  the  Church  of  Eng- 
land  in  fuch  Marriages ;  and  that  the  Interpreta- 
tion of  all  Statutes  belongs  to  the  Common  Law. 
And  whereas  the  Plaintiffs,  being  DiiTenters,  had 
taken  the  faid  Oaths,  and  made  the  Declaration 
according  to  the  Statute,  and  were  married  in  the 
Face  of  their  Congregation  in  the  Prcfence  of 
WitneiTes,   according  to  the  Statute,   and  after 
Banns  publiflied,  according  to  the  Difcipline  of 
the  faid  Congregation,  yet  the  Defendant  bad  li- 
belled againit  them  in  the  Ecclefiaflical  Court  for 
Incontinence  and  Fornication  between  them,  and 
compelled   them   to   anfwer   there,    where    they 
had   pleaded  all  this  Matter;    which  the  Court 
there  refufed  to  admit.     Notey  this  was  moved  in 

T^rin. 


Trsn.  Term  laft,  and  Day  given  to  this  Term,  and 
the  Ecclefiaftical  Court  ftayed  in  the  mean  Time. 
'  And  u6^  this  Term  it  was  agreed  a  Probibmon 
fhould  go,  and  that  the  Plaintiff  (houtd  declare 
upon  the  Prohibition ;  fo  that  upon  a  Deoiurrer 
the  Law  might  be  tried,  Semberion  of  ClouA&l 
with  the  Plaintiff  in  the  I^rohibition.  Levins  for 
the  Defendant. 


•P.377.  ♦rnJ?./f. 

Tht  K.  and  C^  afjatirfl:  the  fiifbop  of  Lohddn  tad 

Dr.  Lancafter. 

-  • 

S.  C.  4  Mod»  floo.    Pari.  Cafw  1 64.    1  l-ord  Raj. 

23.    a  Salk.  559. 

A  Parfon  ma«*c  A  §^are  IffTp^dif  to  the  Vicarage  of  St.  Martin 
lUnSii'Jrc.  xV  if^  ibc  Fields,  in  Comr  MiddUft^^  and  count* 
font  not  only  bac  that  Henry ^  Bifliop  of  London^  was  Tenant  in  Fee 

'^iZ)e^^\^T'  g^^*^'  ^^^  collated  Thofiias  Lmpiugh^  who  was 
poft^aSa.  *  created  ^Bifliop^  of  E^eier^  whereby  it  belon^d  to 
vaughan  19,     ^f^g  g;jng  jq  pr^fcut,  and  he  prefented  Uoyd^  who 

Davis  68.  was  made  Bifltop  of  St.  /^ph :  Where^re  the 
^^Pa*  !a*uT^-  ^^^S  p^'cfented  "Tenifon^  who  was  afterward  made 
patioX  Tom^  Bifliop  of  Lintohi  atid  fo  it  belonged  to  the  King 
3-  E*  '3'  '*'  to  prcfent  by  his  Prerogative,  and  that*  the  Defea* 
x^°g!  cT^.^'^  3.  dants  difturbed  him.  The  Defendants  plead  in 
6  Term  Rep.  AbatcAient  Variance  between  thfe  Writ  and^tfad 
^^^'  Count ;  for  the  Count  fays  that  the  King  ought  to 

prefent  by  his  Prerogative,  which  is  not  mendoned 
in  the  Writ :  But  Hon  alhcatur  ;  for  the  Writ  is 
always  general,  and  there  is  no  other  Form,  but 
the  Prerogative  is  always  mentioned-in  the  Count ; 
therefore  a  Refpondeas  oujter  was  awarded  j  and 

then 
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^en  the  Bifltop  demnrred  upon  the  Count.    Dr, 

Lancaftcr  pleaded  in  Bar,  confeifing  the  Seifm  and 

Collation  of  Lamplagh^  and  sll  the  Preferttations 

aliftdged  by  the  King,  and  then  pleads  the  Stat* 

05  //.  S.  o/  Difpen/ations ;   ind  that  Decemb.  flo* 

idt)3.  Dr.  Teni/on  was  eleded  Biihop  of  Lincoln^ 

0fid  that  Decembi  22.  ibgs,  the  Archbifiiop  of 

iOanterbitry  granted  to  him  a  Difpenfation  to  hold 

St.  Martinis  in  Cofnmendain  till  the  fifft  of  Jdy  then 

heitt  folloiving;  and  that  Lhcemb.  23.  169,^,  the 

King  confirmed  it,  and  Decemb.a$»  1693,  ^^^jfo^ 

was  confirmed  and  confecrated;  and  avers,  that 

the  Difpenfation  was  not  contrary  to  tlie  Word  of 

Ood,  and  that  k  was  fach  as  before  the  Statute 

iJtfM  made  at  RonWi  ahd  that  Tenifon  held  the  Vi- 

learage  till  July  \  *  when  by  the  limitation  of  the 

Difpenfation  it  became  void ;  whereupoti  the  Bi- 

ftop  of*  Londxm  collated  the  Defendant  Lancajtef-^ 

whereby  he  was  and  yet  is  Vicar.    The  King's 

Attbi-ney  joins  in  the  Demntrer  With  the  Biihop^ 

9Xid  demurs  ok  the  Plea  of  Lmicajier :  And  the 

Points  made  in  the  Cafe  were  three,     i.  Whethet 

the  King  had  any  Prerogative  at  all  to  prefent  to 

the  Church  of  a  Subject  on  the  Promotion  of  his 

Clerk  to  a  Bifliot>rick  ?  2*  Admitting  he  bad,  yet 

whether  he  bad  it  tofiei  quotiesj  ^^  here  he  had  it 

three  Times  one  after  *  another  ?    j.  Admitting  •  P«  3^8. 

he  had,  yet  whether  ht^  Prerogative  were  not 

fatisfied  by  the  Difpenfation  to  Tenifcn  ?  And  it 

was  argued  for  the  King  by  Ccwper,  being  one 

of  the  King's  Counfet  and  the  Queen's  Solicitor  ^ 

who  oti  the  firft  Point  faid,  That  the  King  had  ' 

certainly  Aich  a  Prerogative ;  that  to  argue  it  was 

to  make  that  a  Qoeftion,  ivhi^h  was  without  Quef- 

tion ;  tior  woutdhe  enter  into  the  Reafonablenefs 

thereof;^  it  being  antkni^  but  would  juftify  it  by 

Authorities,  itid  eited  1 1  H.  4.  f^f.  Cn.Eliz^  790. 

Bajfei  againftG^^;  atid  ibid^  542,  60 1«   Armiger 

againft 
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againfl:  Holland.   2  BJolL  343.  Mo^^  399.   JVright^s 
Cafe.  Cro.  Ja,  Woodly  agaiuft  the  Bimop  of,  Exeter^ 
Bro.  Prefentation  \o  a  Church  71.  Faugb.  Rep^ 
Edti  againft  the  Bifhop  of  Oxford.    Yet  he  con« 
fefled,  that  the  Old  Books  were  not  fo  clear  in 
the  Matter ;  and  the.  Reafon  was,  for  that  till  the 
Time  of  H.  8.  the  King  had  not  much  to  do  with 
the  Creation  of  Bifhops,  becaufe  they  were  always 
confirmed  at  Kome^  but  that  fince  the  Time  of  H. 
8.  conftant  Ufage  had  been  with  the  King;  and 
that  it  is  reafonable  when  the  King  prdTem^  a 
P^rfon  to  a  Bifhoprick,'  that  he  fiiould  have  the 
Prefentation   to  his  Parfonage.*    To  the.fecond 
Point  he  faid.  If  the  King  had  fuch  a  Prerogative, 
that  it  (hould  extend  as  well  to  the  fecond,  third, 
and  all  other  Times,  as  to  the  firfl:  Time  that  he 
promoted  the  Parfon  to  a  Bifljioprick.     And  to  the 
third  he  faid.  That  this  Difpenfation  could  not 
ferve  for  his  Turn,  1  •  Becaufe  it  being  before  the 
Confecration,  the  Church  was  never  void  vWJuIy 
1 .  hut  TcnifQn  continued  Parfon  by  his  firft  Pre^ 
{entment  till  July  1.  this  being  a  Ccmmendam  reti^ 
Kicre.     See  Vaugh.  Rep.  Ede^\  Cafe^  and  1 1  £/.  4» 
37.     And  2.  Becaufe  it  does  not  exceed  the  Tern* 
pus  Semejire  above  two  or  three  Days ;  and  all  the 
Books  agreee  th^t  a  Commendam  per  Tempus  &• 
meftre  is  good  for  the  Supply  of  the  Church,  be- 
caufe the  Patron  has  fo  long  Time  to  {^efent,  and 
is  not  obliged  to  prefent  during  the  Temp"  S^meftre. 
Whereto  it  was  anfwered  by  Serjeant  Levinv^  for 
the  Defendants,  as  to  the  firft.  That  the  King  had 
not  any  Prerogative  to  prefent  to  the  Church  of  a 
Subje^  on  the  Promotion  of  bis  Parfon  to  a  Bi- 
fhoprick ;  and  there  is  little  or  no  Reafon  that  be 
fhould  have  it  for  that  he  has  promoted  the  Par- 
fon ;  for  the  Church  is  the  Patron's  Church,  and 
it  is  reafonable  he  (hould  have  the  Prefentation  of 
luch  a  Clerk  thereto,  under  whom  he  and  bl^ 

Tenants 
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Tenants  and  Servants  are  to  live,  whore  Manners, 
Do^lrine,  Religion  and  Converfation  ought  to  be 
fuch  as  he  fhail  approve :  And  if  what  is  faid  be  a 
.  Reafon,  by  the  iatne  Reafon  if  the  K.ing  promotes 
•  my  Chaplain  of  my  Family,  or  my  Bailiff,  or  *  P.  372* 
other  Servant,  he  may  impofe  another  upon  me. 
The  King's.  Prerogative  is  Part  of  the  Common 
Law,  and  has  been  Time  out  of  Mind,  l5fc.  And 
though  the  Common  Law  has  been  fometimes 

Jltered  in  Wefiminfter-Hall  as  to  the  Methods  and 
lanner  of  Proceedings,  yet  it  cannot  be  altered 
as  to  the  Property  or  Intereft  of  any  Man  without 
Authority  of  Parliament.     And  ahhough  of  late 
Times  fome  Opinions  and  the  Pradice  has  been 
to  allow  fuch  a  Prerogative  to  the  King,  yet  if  it 
.be  not  warranted  by  fuch  Authorities,  it  cannot 
be  a  Prerogative,  but  is  ,an  Encroachment  upon 
the  Liberty  of  the  Subjed ;  and  yet  fuch  Opinions 
have  never  been  given  without  Difpute  and  Con- 
tradiction^ even  in  thefe  later  Times :  And  that 
antiently  the  King  had  no  fuch  i'rerogative  is 
(plainly),  to  be  coUeded ;  i.  Becaufe  no  Mention 
is  made  of  any  fuch  Prerogative  neither  in  the 
King,  nor  the  rope,  as  certainly  there  would  have 
been,  if  any  fuch  Thing  had  then  been.     z.  There 
is  no  Mention  of  it  in  the  Stat'  of  Prerogativa 
Regis  made  in  Time  of  E.  z.  nor  in  Siaundford^% 
Treatife  upon  that  Statute.     3.  And  the  5  Ed.  2. 
148.  in  the  Book  imprinted  (publiihed)  by  Serj.\ 
Maynardy  it  appeals  thzt  Hugh  de Couriney  brought 
a  ^are  hnpedit,  and  counts,  that  the  Countefs  of 
Albemarle  was  feifed  and  prefented  a  Clerk,  who 
.  :wa«  made  a  Bifhop,  and  fo  derives  Title  to  the 
Plaintiff  to.  prefent.     But  there  is  no  Mention  of 
the  King's  Prerogative,  qr  any  Prefent ment  by 
him  upon  the  Parfon's  Promotion  to  the  Bilhop- 
rick.     4*  Nor  is  there  any  Mention  of  any  fuch 
Thing  in  any  of  our  antient  Books,  as  GlanviUy 

BraStan^ 
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BraSciHy  Britian^  fJeta,  &c^  nor  in  any  of  oaf 
Year-Bpoks  ttti  the  Box>k  di  iiti.A*  ^t^  ^  ^ 
other  Side ;  which  in  Truth  does  no  Way  pcove 
th£  King's  Tttle»  but  is  contrary  to  it }  for  tfaeie 
the  Cafe  is  thus.  The  King  makes  a  Titie  to  s( 
Pnebeod,  for  that  it  became  void,  if  bang  the 
Temporakies  of  a  Bifiioprick^  which  were  ifacn 
in  the  King's  Hands :  I'fae  Defendant  pleads,  that 
the  King  had  reftored  the  Temporalties,  abfq;  hH 
that  it  became  void  during  the  Time  the  Tempo* 
ralties  were  in  the  King's  Hands ;  whereupon  the 
Kinir^s  Attoraev  waved  his  Declaration,  and  dc« 
dared  de  novo  on  the  Statute  of  Pravifirs;  which 
provjcs  that  the  King's  Attorney  did  not  then  inu*' 
gine  that  the  King  had  any  fuch  Prerogative  (tf 
ft  pre&nting  to  the  Church  of  one  promoted  to  a 

Biflioprick)  as  is  now  claimed.  For  whether  the 
Teaif»or allies  were  in  the  King's  Hands,  or  were 
they  not,  it  would  not,  according  to  the  prefimt 
DoArine  be  material ;  for  be  it  fo,  or  not,  die 
*  P.  380.  King  now  ciaima  the  Prefentment  *  upon  all  Pro- 
motions, be  the  Church  of  his  own  Patrooagie, 
or  of  any  ocher.  It  is  very  true,  there  are  divers 
Precedents  in  our  antient  Books,  whereby  the 
King  has  prefenced  to  a  Qhurcfa  on  his  progaotiflg 
the  Farion  to  a  Biflioprick ;  but  all  tbofe  were 
either  as  he  was  Patron^  whiift  the  Temporahies 
of  the  Biflioprick  were  in  the  Kmg^s  Hands,  ^e 
being  tli^e  Patron  of  ail  BijUhopricks)  or  as  be  was 
Lord^  whilft  the  true  Patrcm'  (by  Reafen  of  la- 
fancy,  or  otherwife)  was  in  the  King's  Wardl^y 
but  not  merely  in  Point  of  Prerogative  to  the 
Chnr di  of  a  Stranger  til)  after  the  Time  of  H.  8. 
tbjtts  hx  the  40  E.  y  4.  ^t  Dean  of  Terk  bsl&g 
made  a  Bifhop,  the  King  there  made  a  ^ew  Deai^ 
but  it  was  by  Ileaiba  that  tfie  Temporakies  of  the 
jirchbifiioprick  were  then  in  the  King'ii  Hands } 
.  £6^  41  E,  3«  5,  6.  the  King  makes  a  P^e^d  of 
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Sarw^y  i%t  Temporatties  of  the  Bilhoprick  betng 
in  ine  ^ing'$  Hands;  and  44  ^.  3^  the  King 
Uiakes  a  Parfou  Bilhop,  and  then  prefents  to  the  . 
Church,  but  i't  was  for  that  the  Patron  was  in  the 
King's  Wardfhip;  fo  FUz.  ^tar.  Imped.  The 
King  make?  a  Prebend  of  IVells^  (on  making  the^ 
former  Prebend  a  Bifhop)  but  it  was  becaufc  the 
Tecnporalties  of  the  Biihoprick  were  in  his  Hands ; 
and  Co*  4  Inft.  356,  357.  is  the  like  Cafe;  which 
he  obferved  was  in  Point  of  Patronage,  and  not 
of  Prerogative :  And  the  Cafes  cited  on  the  other 
Side  are  all  in  Q.Eli%abeib'%lL\mt  and  fince,  and 
the  Ground  of  them  wa$,  for  that  divers  fuch 
Precedents  had  been  in  the  Time  of  H.  8,  as  is 
faid,  in  the  Cafe  of  Wright  cited  on  tb^  other  Side, 
in  Mo.  PL^2i.  But  in  Chu.  Rep.  of  the  fame 
Cafe,  144.  It  is  faid,  that  all  the  rrecedents  cited 
were  in  the  3  ime  of  H.  8.  and  which  beibg  new, 
the  Court  had  np  great  Regard  to  them ;  which 
Report  was  four  Years  after  the  Report  thereof 
in  Alp.  fo  that  ir  appears,  that  after  four  Yeafs 
Confideration  had,  the  Court  were  of  Opinion 
againft  the  Prerogative ;  and  fo  is  the  fame  Cafe 
reported  in  Qro.  Eliz.  and  in  the  Cife  of  H^oodly^  Cro  j*.  691. 
ifuUon  Juft.  was  againft  the  Prerogative ;  and  al- 
though that  Cro.  in  that  Cafe  reports,  that  Hobart 
and  Winch  were  of  a  contrary  Opinion  to  Hunon^ 
yet  in  the  fame  Cafe  as  reported  by  fVincb  himfelf 
It  appears,  that  he  was  or  the  fame  Opinion  with 
Hutton^  and  fo  was  Hob.  alfo,  as  there  it  feems ; 
a^d  though  the  Judgment  was  iii  that  Cafe  given 
for  the  King's  Clerk,  yet  that  was  not  by  Reafon 
the  King*s  Title  was  good,  but  becaufe  the  Plain-  v 
tiflf's  Title  was  ill,  claiming  by  a  Grant  of  the  ^ 
next  Avoidance,  whereto  he  made  no  good  Title. 
-Aod  in  Truth,  this  Cafe  as  oft  as  it  has  come  in 
(^eftion  did  never  pafs  without  Difficulty  and  Di- 
virfity  of  Opinions,  although  in  fome  later  Cafes 
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•  P.  381.  the  •  Opi^iion  for  the  Prerogative  has  prevailed!* 
But  furely  a  Right,  which  was  a  Right  of*  old 
Time,  is  (till  a  Right,  if  ic  be  not  altered  by  fome 
.  Aft  of  Parliament ;  and  for  Authorities  againft 
this  Prerogative  there  are  Dy.,  a  a  8.  b^  E/iz.  Sid^ 
ny*s  Cafe,  and  Dr.  and  Stud.  Chap.  3.  where  he 
fays^  that  if  a  Church  becomes  void  by  Death, 
Creation  or  Cejion^  the  Patron  fhall  prefent ;  fo  is 
Ow.  1 44«  by  the  whole  Court ;  and  there  Walmflj 
fays  he  had  feen  a  Cafe  in  the  Time  of  Ed.  2.  fo 
reiolved  upon  Debate;  and  fo  in  5  E.  2*  in  the 
Cafe  before  cited  out  of  Maynard.  As  to  the 
fecond  Point,  if  the  King  has  a  Prerogative,  yet 
fuch  a  Prerogative  as  is  here .  claimed  to  prefent 
ioties  quoties^  is  not  mentioned  in  any  Book,  nor 
can  there  be  any  Reafon  for  it ;  .  for  if  fo^  the 
King  might  gain  and^  hold  in  his  Hands,  and  the 
Patrons  lofe  their  Advowfons  for  ever ;  for  the 
King  having  prefe^ted  one,  no  more  is  to  be  done 
but  to  make  him  a  Biihop,  and  he  may  prefent 
again,  and  fo  in  infinitum:  And  then,  when  fhall 
the  Patron  have  his  Advowfon  again  ?  As  to  the 
third  Point,  fuppofing  there  be  fuch  a  Prerogative, 
and  that  the  King  may  prefent  toiies  quoties,  yet 
the  King  has  here  had  his  Turn  by  the  Commendam 
of  Tenifony  being  for  more  than  ihc  T^mf  us  Sc- 
mejire^  or  fix  Months.  Commendams  were  never 
of  any  good  Repute,  neither  in  the  Common 
Law,  nor  the  Canon  Law,  and  therefore  are  to  be 
ftriftly  taken.  Da.  76.  fays,  a  Church  given  in 
Commendam  is  quafi  Commendata ;  and  Hob^  144. 
cites  the  Council  of  Lions^  and  fays,  it  was  the 
lad  general  Council  which  gave  any  Counteaance 
to  them,  and  that  not  to  be  above  fix  Months ; 
and  in  the  Glofs  thereon  it  is  faid,  that  the  Con- 
sent of  the  Patron,  and  of  all  othets  who  may  be 
prejudiced  thereby,  ought  to  be  had;  and //i?^. 
I  ^5.  fays,  that  no  Mention  of  a  Commendam  can 
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be  fddnd  in  any  of  oiir  Tear-Books  till  1 1  H.^* 

and  Hob.  144.  enlim^ates  three  Manners  of  Com* 

mcndams;  i .  Semeftrej  which  arifet  npon  a  natural 

Equity,  becaufe  To  Idn]^  Time  the  Patron  has  to 

provide.    2.  For  Life,  or  a  perpetual  Co;/7xnf;i^ji7i. 

3.  Lmitatai  beipg  for  Years,  or  other  certain 

Time.    .The  firft  Soft  are  only  allowed  by  the 

Canon  Law  and  the  Council  of  Lions ^  and  are  not 

to' exceed  fix  Months;  as  Hob.  144.  fttys.     The 

other  two  were  granted  by  the  Pope  ex  ptemttidine 

poteftdtis^  for  that  being  thought  above  the  Law, 

he  could  dif^enfe  with  aft  Lsiws,  and  what  the 

Pope  did  before  the  Stat.  25  H.  8.  the  King  did 

after  the  Statute  as  the  Pof^d  did  before  exflenitu* 

dine  Pote/laf  fua  Prerogative;  and  that  when  he 

here  commends  TenifeH  foV  mbre  than  fix  Months, 

this  was  not  done  according  to  the  Canon,  but  by 

his  Prerogative^  and  ihatt  ferve  for  his  Tum« 

♦  Holt  Ch,  Juft.  and  Juft.  Efre  werejupon  the  firft  ♦  ?.  582/ 

Argnitieikt  ftrongly  of  Opinion  for  the  King  in  all 

thie  Pointt.    DMen  was  ftronglv  to  the  contrary. 

Bnt  Gregory  faid  Nothing.     Ana  it  was  afterwards  ^ 

adjudged  for  the  King  in  all  the  Points  without 

further  Argument*  ^ 


The  King  and  Queen  againfl  the  Bifhop  of  London 

ana  ^ircb. 


S.  C.  2  Salk.  ^40.    4  Mod.  200.     I  Sliower  164. 
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^are  Impedit  of  the  Reftory  of  St.  ^^w^/.  The  King  faw 
^  TVeJimnfter;  and  declares,  that  by  Aft  of  J^'^^jf^j^^"^^ 
ParUameht,    i  7^^*  2*   it  was  enaAed,   that  St.  chorcbes  oewiy 
James  in  ibe  fields  Ihould  be  divided  from  the  ^^^^;  •Jjj'*^^ 
Parilh  of  St.  Martin^  and  a  Church  ereded  there  ;prcfent  on  the, 
and  that  it  Ihbuld  be  a  Parifli  of  itfelf:  and  that  ^J-^Pf^**"  °^ 
Part  III.  G  g  Dr.  Biihbpc^k. 


Ante  377-       Dr.  7enijhnj  tht  Vicar  of  St.  MarUn\  (honM  be 
6Tcnn Rep.    ^^ prefcDt  aad  firft  Reftor  of  St,  Janm'^ Pariib, 
and  the  Patronage .  of  the  Aftvowfon  be  in  the 
Biihop  of  Londanj  and  the  Cord  Jermin  alternis 
vicibus, ;  the  firft  ReSor  after  the  Vacancy  of  7V- 
fd/on  to  be  prefented  by  the  Bifliop  of  London^ 
and  the  next  by  the  Lord  Jermin  and  his  Heirf, 
and  fu  alternis  viclbtis  for  ever :  And  that  Tenifin 
was  promoted  to  the  Bifhoprick  of  Lincoln^  where- 
by the  faid  Church  was  avoided,  and  that  it  be- 
longed to  the  Sang  to  prefent  ratione  Prertjg"^  and 
the  Defendants  hindered  him.    The  Pleadings  and 
Demurrers  were  the  fame  here  as  in  the  foregoing 
Cafe ;  and  the  firft  and  third  Points  here  were  the 
fame  as  in  that,  but  the  fecond  Point  of  Mies 
quoiies  was  not  in  this  Cafe.     But  a  third  Point 
was  in  this  Cafe  which  was  not  in  the  other,  vi%^ 
"  That  this  being  a  Church  newly  ereded  by  AQi  of 
Parliament,  and  the  Prefentments  thereto  being 
fpecially  appointed  by  the  Aft,  viz.  the  Bifliop  of 
London  to  have  the  firft,  and  the  Lord  Jermin  the 
fecond  \  and  fo  of  the  reft  alternis  vUibus  for  ever : 
And  this  being  without  any  Saving  of  -the  King's 
Prerogative,  ^are^  whether  the  King  were  not 
excluded  from  his  Prerogative  in  this  Cafe  ?  For 
it  was  faid,  that  an  Affirmative  Ad  of  Parliament^ 
creating  a  Thing  de  novo  which  was  not  in  cffe  be- 
fore, implies  a  Negative,  and  fliall  be  taken  as  if 
it  had  faid.  That  the  Bifhop  of  London  fliall  pre-^ 
fent,  and  not  the  King;  ^  Hob.  289.  and  divers 
other  Books  are ;  alfo  the  King  fliall  be  bound  by 
ibis  A£k,  being  made  for  Religion,  though  he  be 
not  exprefsly  named.  5  Co.  24.  1 1  Rep.  67.     Alfo 
*  P*  3^3*  the  King  and  the  Bifhop  cannot  *  both  prefent  for 
the  fame  Turn  ;  and  the  A£t  faying,  that  the  Bi- 
fliop fliairprefent^  thence  it  follows  that  the  King 
fliall  not  prefent.     And  to  this  Opinion  Holi  Ch. 
Juftice  at  the  firft  feemed  to  Incline,  but  it  yras 

afterward 
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mfterwards  refotved,  that  thb  A&  only  dire&ed  the 
Method  and  Tunis  of  prefeming  between  the  Pa* 
trons  themfelves,  but  did  not  exclude  the  King; 
of  his  Prerogative ;  a»  where  Lands  are  entaited 
by  Ad' of  Parliament,  they  ar^  yet  fubjed  to  fuch 
Bars  as  other  entailed  Lands  are ;  and  although 
this  Church  be  newly  ereded,  yet  the  King  hav* 
ing  this  Prerogative  in  aH  Churches  before,  he 
had  it  alio  in  this  when  it  was  ere&ed.  Nate^  The 
Tame  Counfel  were  in  both  Cafes,  and  both  were 
argued  at  the  fame  Time,  and  the  fame  Judgment 
was  given  for  the  King. 


J/  aJUr  iht  Grum  •/  iht  next  Prefaaaium  U  «  IMmg^  ikt  Inemmhtnt  h*  wudt  •Bl^^  hy 
nxfbieb  the  Livhg  Uetmes  vMomt,  aadtbe  JCtitg  u  gMiitied  /•  prefentf  iht  Granim  tmMyprtfmt  9n 
iht  mrxt  Vacancy  uceafimud  hy  tbt  DeaSb  tr  Refignatitm  of  tie  Xing't  PrrftatUf^  Ttrm  Mef, 


March  agiainft  Freeman^ 

f\EBT  for  5A  aiid  declares,  that  the  Defendant  D'cfeodaat  bf 
'^  by  Bill  fealed  promifed  and  agreed  to  pay  the  ^^^^  P'p, 
Ptaifttiff  yearly  5/.  for  five  Years  at  two  Payments, /«r  Year  fo/five 
•W2.  d4  Juti.  and  2$  Deemb.  the  firft  Payment  ^o^^y^^^ 
begin  the  a  jth  of  December  next  after  the  Date,  Non^yment 
for  the  Maintenance  ofEtiz.  Freeman^  a  Daughter  J^,?*^  ^*•• 
of  the  Defendant ;  a;nd  that  he  had  maintained  7 Vi^^V. 
Eliz.  Freeman  for  one  Tear  ending  the  a^d  of  June  3ss- 
laft  pad.    The  Defendant  pleads,  protefiando  that 
£//z.  was  nl»t  bis  Daughter,  for  Plea  fays,  that 
the  five  Years  are  not  expired.     Whereupon  the 
Plaintiff  demurs  \  and  i(  was  refolved  that  the 
Pfateftando  waiB  idle.     But  it  was  argued  for  the 
Defendant  (whereto  the  Court  on  tbe  firft  and 
fecond  Argument  inclined)  That*  no  A£lion  lay 
till  all  the  Days  are  pad;  as  Co.  Litt.  47.  b.  zgz* 
b.  F.  N.  B.  131.  a.    But  for  the  Plaintiff  it  was 
faid^  that  tbb  is  not  like  to  Bills  of  Debt^  but 
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this  is  a  Coveiiaiit  to  pay  at  fereral  Days^  for 
vfiiob  Covwumit  will  lU  dpon  a  Breach  at  erery 
]>ay ;  as  on  a  Promilie  to  pay  at  fereral  Days,  an 
Aftkm  may  be  for'NoQ^Payment  at  each  1)97,  as 
Cro.  Cba.  349;  Ptcke  and  Ambler^s  Cafe,  and  divers 
other  Books,  and  conftant  Experience  is:  And  in 
^uery  Cafi  where  a  Cownant  is  to  pay  a  certain  Sum^ 
the  Parif  mof  b^ve  dtlkf  Debt  ^  Cownanf  for  the 
•  P.  384.  M$ney;  and  here  the  5/.  ^  fer  Annum  is  fbr  the 
Maintenance  of  the  Daughter;  and  if  it  were  not 
paid  tiU!  the  End  of  the^  five  Tears,  how  fhould 
the  Daughter  be  maintained  ia  the -mean  Hme? 
And  the  Cafe  depended  till  Htll.  <,  6JV.,^  M. 
and  then  Judgment  was  given  for  the  Plaintiff  by 
the  whole  Court,  ^iz.  freiy^  Nevile^  Powell  and 
Rokejby.    Levinz  Counfel  for  the  Plaintiff.     See 
Bard.  R(p.  178.  NowelPz  Cafe,  That  Covenant 
lies  at  the  firft  Day ;  but  it  is  there  qus&ried  of 
Debt. 


xtuary 
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FIFTH  AND  SIXTH  YEARS  OF  THE  REIGN 


OF 


WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


In  B.  R. 


m  

Benfon  againft  S€o$i 

S.  C.  4  Mod.  151.     I  Sa)k«  1S5. 

EJECTMENT  of  Lands  rn  mtbersfieli  in  Effex, 
and  on  Not  guilty  and  Special  Verdift  fouild, 
the  Cafe  v:z%  this ;  Samuel  Scot  (feifed  in  Fee  of 
the  Lands  in  Queftton,  being  a  Copyhold,  whdre 
the  Cuftom  is,  that  the  Wife  (hall  have  Free-Bench 
of  alt  Copyholds  whereof  the  tiuiband  died  feifed) 
take^  the  IXefcndant  to  Wife,  and  afterwards  Oc 
fob.  3'.  1 69a,  furrenders  to  Barbara  Callard  and 
her  Heirs,  conditioned  to  be  void  upon  Payment 
of  70/.  the  20th  of -4i(f/i^  next  following,  and  at 
a  Court  held'  r  JPf/».  1691,  this  Surrender  was 
prefented  to  be  enrolled,  bur  before  Admittance 

the 


Cnftom  was  that 
a  Copyholder's 
Wife  ihaU  have 

that  her  Huf- 
banddied  feifed: 
be  forrenden  to 
A.  who  is  not 
admitted  till 
after  the  Copy- 
holder's DeMh, 
the  Wife  flull 
not  have  frtt» 
Bmdu 

1  Sid.  37,  6x. 
Lane  ao. 
3  Bttift.  ai4. 
Sty.  X46. 
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Goih.i6t.      the  Surrenderor  dies;  and  after  his  Death  thff, 
Mdg.  49.  5o,  Surrenderee  is  admitted.     And  the  Queftion  was, 
Co"wpcr48i.    Jf  in  this  Cafe  the  Wife  flipuld  have  her  Free^ 
Bench?  And  it  was  faifi  for  the  Defendant,  that 
till  Admittance  the  Copyhold  remains  in  the  Sur^ 
rendisror,   Cro.  Cha.  273,  783,   Burgoin  againft 
Spurlingy  Cro.Eli%.^z2.  Telv^  16.     And  then  the 
Hufband  died  Ceifed,  and  cpnfequently  the  Wife 
is  within  the  Cpftom ;  and  though  by  the  Admit- 
tance after,  the  Surrenderde  is  in  frQm  the  Time 
of  the  Sorrepder,  yet  it  was  faid  fc^r  the  Pefen?* 
dant,  that  that  was  only  a  Relation  and  Fidion 
of  the  Law  between  the  Parties ,  and  tp  prevent 
(or  make  void)  all  mean  A^s  of  the  Surrenderor, 
♦  p.  386.  •  but  not  ip  prejudice  the  Wife,  whp  i^  a  third 
Perfon,  as  3  Cb.  Butler  and  Baker*B  Cafe.    z.  Tha( 
.  although  the  Title  of  the  Surrenderee  is  to  be 
computed  from  the  Time  of  the  Surrender,  fo  is 
the  Title  of  the  Wife  to  be  computed  from  the 
^rime  of  the  Marriage :  fof  then  was  her  Title 
incepted,    though   perfeded    by  the  Hufband's 
l)eath;   fo  jthe  Title  of  the  Surrenderee  is  no 
more  than  an  inciepted  Title  by  the  Surrender, 
and  only  perfeded  by  the  Admittance :   So  that 
the  Wife  here  had  an  incepted  Ti^le  before  the 
Inception  of  the  Title  of  the  Surrenderee,  which 
was  alfo  perfedled  before  the  Perfeftipn  of  the 
Title  of  the  Surrenderee,  which  was  not  til!  after 
the  Hufband's  Death ;  whereas  the  Wife's  Title 
wa«  perfedjcd  by  the  Hufband's  Death.     But  Holt 
Cb.  Ju(l.  and  the  whole  Court  held  the  contrary^ 
and  they  denied  that  the  Wife  had  any  incepted 
Title  by  the  Marriage  in  this  Cafe,  as  Wives  have  * 
to  their  Dower  at  the  Common  Law,  but  that  (he 
had  only  a  conditional  Inception  of  a  Title,  fub« 
jeft  to  the  Power  of  the  Hufband  of  avoiding  it 
by  Alienation,  which  Ptnver  the  Hujband  bad  not 
at  Common  La*ib;  for  be  could  not  by  Alieftation  defeat 

the 
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the  Wife  of  her  Dower^  but  without  Doubt  the 
Hufband  might  here  have  precluded  the  Wife  from 
her  Free- Bench  by  Alienation;  for  flie  is  not  to 
have  it  except  the  Hulband  died  feifed,  which  he 
did  not  in  this  Cafe,  by  Reafon  of  the  Surrender ; 
and  they  relied  much  on  the  Cafe  in  Co.  Lit.  ig.  b. 
a  Copyholder  Jointenant  furrenders  and  dies  be- 
fore Admittance,  the  Survivor  (hall  be  precluded 
by  the  Admittance  afterward :  And  Judgment  was 
given  for  the  Plaintiff.  Levinz  for  the  Defendant. 
fVehh  of  the  Itmer.TerAple  for  the  Plaintiff. 


Sioff  agalkift  Placode. 

A  Prohibition  was  prayed,  and  at  laft  granted,  AjaAAuinDif- 
on  Suggeftion  of  a  Modus  to  pay  for  all  the****^***^ 
Tenants  and  Occupiers  of  the  Lands  (fo  much)  in 
Difcharge  of  Tithes.  On  the  firft  Motion  this 
Prefcription  in  Occupiers  was  doubted  by  the 
Court.  But  at  laft,  feeing  it  goes  only  in  Dif- 
charge, and  not  in  claiming  an  Intereft,  the  Pro- 
hibition was  granted  on  Confideration  of  Cooper 
and  Andrews*^  Cafe,  Hob.  %g.  and  Ibid.  8.  Sbelton 
againfl  Mounfague,  and  Cro.  Cba.  4  8.  Baker 
a^ainft  Brereman. 


Eafter 
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Smarfle  againfl:  Williams^  in  B.  R. 
S.  C.  ^  Salk.  245,  2S0. 

AMortgsigcfor  jF7£C7'A|£^?' of  Land^  in  CQrnv;alU  JWd  on 

roi^  «dh°V  ^^"®  -^^^  ^^'^O'j  ap^  Trii^l  at  Bar,  t^e  C^p 
ing  got  into  the  Oil  the  Evidence  appeared  to  be,  tbat  yohn  Ken^ 
Poffcffion  of  the  ^j//j  feifed  in  Fee  of  the  Barton  of  Trevanion^ 
puimiff°waa  *  mortgaged  it  in  the  Year  1659  to  Penoire  for  500 
allowed tojiroK  Years,  which  l)e«d  was  enrolled  in  1667,  being 
Dwd  by?copy  ^^^^  acknowledged  before  a  M after  in  Chancery, 
of  the  Enrol-  And  therein  was  the  ordinary  Covenant,  that  the 
Mortgagor  fliould  retain  the  Pofleffion  till  Default 
of  Payment.  The  Mortgagee  afligns  the  Term, 
'  being  out  of  Ppfleflion,  to  Jauick.  The  Executors 
of  Biiick  affign  the  Term  to  Tbo.  Kendall,  who  was 
the  ce/iuy  que  Truft.  Tho.  Kendall  brought  Ejeft? 
nient  to  recover  the  PofTefTion,  and  pending  the 
Aaion,  afDgns  the  Term  to  Sir  Charles  Maddiford. 

Sir 


ment. 


^fi^r^  6  Wiliiam  i$  Mary.  / 

Sir  Charles  Maddlfar4  makes  a  Mortgage  thereof 
for  I  GO  Years  to  Henry  Qoventree^  ivitbout  taking 
Notice  of  the  former  Mortgage  bi  Way  of  Recital^  Ktte^rh^f  ti* 
b^t  4ern\fed  it  to  bim  by  f^ay  of  Original  Mortgage^  ^^v^hw" 
AS  if  he  were  Oiuner  of  the  Land  in  Fee :    After  e/'^^itua  ^ 
which  the  firft  Mortgage-Money  is  paid  to  Sir  ^•'^*i<^z^- 
Charles  by  the  Mortgagor,  and  he  affigns  the  Ori- 
ginal Mortgage  to  him,  and  then  he  for  a  valuable 
ConfidefatioQ  conveys  the  Inheritance  to  the  De- 
fendant Williams^  and  delivers  to  bim  the  Original 
Deed  of  Mortgage;   and  fo  the  Plaintiff,   w\iQ  SaUeu %%o. 
•daims  as  Executor  to  Coventree^  bad  it  not  ^o  pro^  ''^*^^Jl"^ 
duce^  but  he  produced  a  Copy  of  the  Enrolment  andSaUwlf 
thereof  to  make  out  hM  Title:  And  now  divers ^^JJJ^^*-^^'' 
Matters  were  objeded  thereto  for  the  Defendant.  Tbesled^ZJ/ 
1 .  That  the  Copy  of  the  Deed  enrolled  was  •  not  '^^^'^  '^ 
Evidence,  becaufe  it  beiog  only  a  Term  it  pafled/j^nc./^'^/. 
iinmediately,^  and  the  Enrolment  afterward  is  no  d*^  emrfed 
mqre  than  as  the  j^nrolment;  of  an  Obligation.  ^*  P^  7  8 8 
But  the  Court  overruled  thisj  for  the  Acknow-        *  ^ 
ledgment  of  the  Peed,  by  the  LeflTor  before  the 
Mafter  in  Chancery  is  good  Evidence  againU  him-  * 
feif,  and  againd  alt  who  claim  under  him.     2, 
Obje<3ed,    that  th^  Coixiideratipn    of   the   firft  Leifc  for 500 
Mortgage  was  aot  proyed,  but  the  Confideration  ^otourt  «*^ 
paid  by  TVilliavis,  upoA  the  Piirchafe  was  proved,  firft*  made  good 
and  fo  the  fixft  Mortg^gp  was.  voluntaxy  and  void  "hj^^fi,*^" 
as  to  hirn.     But  (he  Cpnfiderafion  paid  by  Sir  meat  of  Mooey 
Charles  Mad^for.d  feeing  proved  on  the  Affignment  jJlf i!!ffi'tment 
made  to  him^  th^  Court  held  if  fuificient  to  fup-  thereof ^blfore^ 
port  the  firft  Mortgage-Deed.;  for  it  was  a  Deed  ^^  ^"^^  ^ 
e^^cut^d,  and  the  Confideration  paid  by  Maddi.-    *     "^^^'*"- 
fordi  pa  t^e  Affigp.meixt  to,  biiji,  before  tbeDefeOf> 
dent's  Purchafe,  made  it  ^^  Deed  uppn  valuable 
Confideration  againft  tji^e  Defendant  who  pur* 
chafed  ^fterw^rd^,  apd  thereby  it  became  a  Mort- 
gage upon  valuable  Confideration,   although  it 
were  not  fo  at  the  firft.    [^^are  of  this,  for  the 

contrary 
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Rajrmond  25.  contrary  has  been  held.  And  yet  in  Proger$  and 
.«  vl^er  Ab.  Laigban'%  Cafe,  P.  .15  Car.  %.  B.  /?.  Jt  was  held 
'a4.  as  here.]     3.  It  was  obje^ed,  that  all  the  Affign- 

Yc^sffotu^"^  ments  except  the  firfl,  being  made  off  from  the 
Poficffion,        Land,  and  by  the  Mortgagees  only  without  join* 
affign,  good,     ing  ^hg  Mortgagor^  were  void,  the  Parties  being 
out  of  Poffemoh  at  the  Times  of  the  AiEgnments. 
And  it  was  argued,  that  the  firft  Af&gnment  by 
ril^s^jL^      jhe  Mortgagor  was  only  good ;  for  the  Mortgagor 
*^^*  was  by  the  Covenant  to  retain  the  Poffeffion  only 
till  a  Default  of  Payment,  whicfi  made  the  Mort- 
gagor Tenant  at  Will  to  the  Mortgagee  (after  fuch 
Default ;)  But  when  the  Mortgagee  had  made  the 
firft  Affignment,  the  Tenancy  at  Will  was  thereby 
determined,  and  the  Mortgagor  by  his  retaining 
the  Po0e(lion  afterward  was  a  Diffeifor:  and  h 
all  the  AfTignihents  by  the  Mortgagee  being  out 
of  PoffefSon,   without   the  Concurrence  of  the 
Mortgagor,  were  void;   and  the  rather  in  this 
Cafe,  becaufe  Maddiford  had  brought  EjeSment 
before  his  Affignment,  and  thereby  has  admitted 
himfelf  to  be  out  of  Poffeffion  both  before  and  at 
the  Time  that  he  made  the  Ai]ignment  or  Leafe  to 
Coveniree.     But  the  Court,  viz.  Holt  Chiff  Juf- 
tice,  and  Giles  Eyre  held  all  the  Affignments  good ; 
for  although  the  Tenancy  at  Will  was  determined, 
yet  the  Mortgagor  was  Tenant  at  Sufferance,  and 
not  neceffarily  a  Diffeifor ;  and  the  bringing  the 
Ejectment  is  no  more  than  an  admitting  that  be 
was  not  in  aflual  Poffeffion,  but  does  po^  admit 
an  actual  Diffeifm,  and  fo  they  dire£ted  the  Jury, 
•  P.  389.  *  who   accordingly  gave  their  Verdid  for  the 
.  .  Plaintiff,  the  Leflee  of  the  Executors  of  Coveniree^ 

being  the  Affignee  or  Leffee  of  Maddiford.  Notc^ 
Samuel  Eyre^  a  Judge  in  the  Place  of  Dolben  lately 
deceafed,  faid  Nothing ;  and  Gregory  ]\i(i.  wasfick 
and  abfent.     Levinz  and  others  for  the  Plaindff. 

Poulfun 


Eafier^  6  William  &?  Mawj, 


Poulfon  agamft  *•••••  in  C  B. 

QOVENA^T,  and  declares  on  the  Statute  5  Eliz.  stttote  of  the 
That  Mariners  may  take  Apprentices,  and  that  ^^J^^^^ 
they  (hall  be  bound  by  their  Covenants,  as  Ap  Apprcnticeihiiw 
prentices  in  London  are  by  the  Cuftom  there,  the  J?*^^:!*"^"" 

ft  •     .  ti     1    •       t  r*»  V»        the  next  Town 

Indentures  being  enrolled  in  the  next  Town  Cor-  cor|M>nte.  The 
porate :  And  that  King  Charles  II.  incorporated  ^^^^ 
all  Mariners  by  the  Name  of  The  Trinity  Company  ^ty  omprnmyr' 
of  Deptford-Strond^  and  that  they  might  take  Ap-  ^«™^^ 

I  prentices  according  to  the  Statute ;  and  that  their  Apjrl^cf  * 
ndentures  (hould  be  enrolled  by  the  Corporation  according  to  the 
of  iht  Trinity  •Company  9  and  that  fuch  Enrolments  ^ij^ij^^j^^r^ 
Ihould  be  good,  notwithftanding  the  Statute  of  5iiwyheciiroUed 
Elrz.  and  that  the  Defendant  was  bound  an  Ap-^^^^^^f^ 
prentice  to  the 'Plaintiff,  being  a  Mariner;  and  fwd  statme— 
that  the  Indenture  was  enrolled  before  the  Trinity-  [^^^^^^^ 
Company^  and  that  the  Defendant  departed  from  alter  the  Place 
bis  Service-     The  Defendant  demurs    upon  the  ^^  «P'«i««*- 
Declaration,  becaufe  the  Enrolment  was  before 
the  Trinity-Ctmpany^  and  not  in  the  next  Town- 
Corporate,  according  to  the  Statute :  And  ahho' 
that  the  Litn  (or  obligatory  Force)  of  the  Cove- 
nant is  by  Virtue  of  the  Statute. (the  Plaintiff 
being  a  Mariner)  and  no  Alteration  by  the  Patent 
but  only  the  Place  of  Enrolment,  whi^h  for  the 
Plaintiff  was  argued  might  be  difpenfed  with  by 
the  Patent,  and  non  objiante^  as  the  Cafe  is  2  R.  3. 
)u  a  Statute,  that  Goods  (hould  be  unladen  at 
Calais  J  yet  the  King  by  a  Non  ohftante  may  difpenfe 
therewith,  and  allow  the  Unlading  at  another' 
place ;  and  fo  when  the  King  grants  Conufance 
of  Pleas,  he  may  alter  the  Place  of  holding  the 
fleas^  though  he  cannot  alter  the  Manner  of  the 
TriaJ ;  yet  it  was  refolved  by  the  whole  Court, 
that  the  King  cannot  alter  the  Place  of  the  Knrol- 

ment. 
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ment,  but  it  ihould  have  been  according  to  tbe 
Statute,  otherwife '  the  Covenants  fliould  be  ac- 
cording to  the  Common  Law,  and  the  Appren- 
tices not  botind  by  them :  And  they  gave  Judg- 
ment for  the  Defendant  upon  the  fird  Argument. 
Levinz.  of  Cbunfei  for  tbe  Pia»tiC 


Hilary,  5  Wiltiam  and  Mary. 
*  Nerdm  again  Fa:f. 


anioitlie  Ti^  *'  remembered  that  upon  Thurphyy  the  a5di.D^ 
Wai!4ettef  tile  X?  of  Januarvy  in  this  faune  Term  caoieltere  into  Court 
Ficta:fwt9M  Catherine  Nordfn^  Widow,  by  Charles  Town/benJ  her  At- 
'^•l*-  tomey,  and  exhibited  to  the  Juflices  here,  her  certain  BiB 

againft  TUfimas  Fm^  Eiquire,  Warden  of  the  Piifon  of  the 
Lord  tbe  King,  aod  of  the  Lady  tbe  Queen,  of  the  ftatt 
prefeat  here  in.  Court  m  his  prbper  Perioot  baiPtotf 
Debt,  tbe  tenor  of  which  Bill  folUws  in  thefeWoMh: 
— To  the  Jyftices  of  the  Lord  the  King  and  of  die  LadjT 
the  Queen  of  the  Bench.     Middle/exj  to  wit.     Catherint 
Nordenj    Widow,   by    Chirks  Tmnjhen^  her  Attorneyi 
compkw  of  Thofkss  Fsxy  Efq.  Warden  of  the  Frifon  of 
tbe  Lard  tbe  King  and  of  the  Lady  the  Queen,  of  the  Fktt^ 
prefent  here  in  Coup!  in  his  proper  PerTotr,  for  this,  that  be. 
hath  not  rendered  to  the  iak]  Catharine  304/.  wbichbex>wes 
to  her  and  unjuflly  detains.     For  this,  to  wit,  that  whereas 
the  faiidt  Catharine  heretofore,  to  wit,  in  tbe  Term  of  fte 
Hofy  Trinity^  in  the  4th  Year  of  the  Reign  of  ^c  Lord  the 
now  King,  and  of  the  Lady  the  now  Queen,  in  the  CoBrt 
of  the  faidr  Lord  the  Kingv  and'oF  the  faid  Lady  the  Queei^ 
before  Ge9rge  Tnby^  KnigKt,  and  his  Goinpanio^»  thJea 
Juftices  of  the  faid  Lord  the  Kingy  and  tbe  faid  \a^  the 
Queen^  of  the  Bench  here,  to  wit,  at  Wejbninfti^  in  the 
County  of  Middlefexy   by  the  Confidcratipn  of  the  f»l 
Court  had  recovered  agaihft  one  WiBiam  LeutbA  ^ 
by  the  Name  of  WH&am  LenthaU^  late  of  Lond^n^  Efij.  « 
well  a  certain  DtebA  of  Two  Hundred  and-  Forty  Paiii^ 
as  For^  Shillings,  which  to  the  bkAC^baritu  in  the  % 
Court  of  the  (aid  Lord  the  now  Kiqg)  avd'of  the^&id  La^ 
the  now  Qyeen  here,  to  wit,  at  Weftmnjter  aforcfaid,  wer 
adjud^pd  fcr  her  Damages,  by  Occafion  of  the  Detention 

of 
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«f  that  Debt,  as  ^j  the  Record  and  Proceedings  thereof  • 
in  die  faid  Court  here  remaining  more  fully  appeareth  \ 
which  Judgment  ss  jet  remains  in  its  fall  Force,  Vigour 
^an'd  £iFed},  not  reverfed,    annulled,    or   fiitisiied;    and 
whereas  alfo  afterwards,  to  wit,  in  the  Term  of  St.  4^« 
cbaet  laft  paft,  in  and  by  the  fard  Court  of  the  faid  Lord 
tiie  novr  King,  and  of  die  fiiid  Lady  the  now  Queen  here, 
te  wit,  at   Hyhmr^er  afbrefkid,  before  the  laid   Georgi 
Trefyj  Knight,  and  his  Companions  then  Juftices  of  the 
bid  Lord  the  now  King,  and  tHeftid  Lady  the  no'veQ^em 
♦  of  the  Bench  here*,  to  wit,  at  W^hmnjier  aforefaid,  ic|  «  p    ^qi, 
was  cbnfidered  that  the  faid  Cathdrtne  fhould  ha?c  Exccu-l        *  ^^ 
tion  againft  the  faid  IV%\Bam  for  the  fai'd  Debt  and  Da*/ 
tnages  hy  the  Default  of  the  fard  Wi&iatHy  as  by  the  Re  J 
cord  and  Proceedings  thereof  in  the  faid  Court  here,  to 
wit,  at  tVeftminfter  aforefaid  remaining,  more  fully  appear- 
eth. And  whereas  alfo  the&id  p7/i^^r/W  beretefore,  to  wir, 
in  the  Term  of  St.  Hilary y  in  the  4rfi  &  5th  Years  of  the 
Bfeign  of  the  f&id  Lord  the  now  King,  ttA  of  the  faid  Lady 
the  now  Queen,  before  the  faid'  George  Trebly  knight,  and 
his  Compnions  then  Jufttces^  of  the  faid  Lord  the  King, 
and  of  the  fatd  Lady  the  Queen  here,  to  wit,  at  n^eftmin- 
Jhr  aforefaid,  5y  the  Confideration  of  the  faid  Court  had 
recovered  againift  ^  Gid  fPitiiam  Lertthafl,  by  the  Nattie 
of  tFslilam  Lenthall  of  London^  Efqaire,  as  well  a  certain 
Debt  of  fixty  Pounds,  as  forty  ShHHngs,  which  to  the  faid 
Catharine  in  the  faid  Cotsrt  of  the  faid  Lord  the  now  King, 
and  of  the  faid  Lady  the  now  Queen  here,  to  wit,  at  IVtJi* 
miW/r  aforefaid,  were  adjudged  for  her  Damages^  which  fhe 
hadfufbined  by  Occafion  of  the  Detention  of  the  faid  Debt 
as;by  the  Record  and  Proceedings  thereof  in  the  fkid  Court 
of  the  faid  Uord  the  now  Kin^,  and  of  the  faid  Lady  the 
now  Queen  herej  to  wit,  at  Wepmnfttr  aforefaid,  njmain- 
tng  more  fully  appeareth;  which  Judgment  lafl  mentioned 
as  yet  remains  in  its  flill  Force,  Vigour  and  EfFed^,  not 
reverfed,  annulled  or  fatisfied.     And  whereas  alfo,  after- 
wards, to  wit,  uponrTi^^  after  the  Odave  of  St.  Mar- 
tin  \dSi  paf^,  tiie  faid  WkRam  then  being  in  the  Citftody 
bf  the  find  Thomas^  then  and  from  thenceforth  hithertio  be* 
ing  Warden  of  the  Prifon  of  the  Fleet  \  he  the  faid  TPWiam 
by  the  faid  Tbomasy  then  Warden  of  the  faid  Prifon  of  the 
Pleety  by  Virtue  of  the  Writ  of  the  Lord  the  King,  rmd  of 
the  Lady  the  Queen,  of  Habeas  Corpus  to  the  faid  W  arden 
direfted,  was  brought'  to  the  Bar  here,  to  wrt,  at  iWe/f- 

minfter 


i^ajler,  6  William  ^  Mafy. 

mnflir  aforelaid,  and  thereupon  the  fiud  ffHSion  Ht  dM 
Prayer  of  the  (kid  Cgtbarim  by  her  Attpmey  afore(aid|/tfaen 
and  there  by  the  faid  Court  was  committ^  to  the  Prifim 
of  the  FUetj  in  Execution  for  the  feveral  Debts  and  Da* 
mages  aforefkid,  there  to  remain  until,  lie*  by  Virtue  of 
which  Committal  of  the  laid  tPllliam  to  the  Prifon  afore&id, 
in  the  Form,  aforcfaid  made,  the  (aid  WilKam  was  in  the 
Cuftody  of  the  faid  Thomas  in  Execution  for  the  feverat 
Debts,  and  Damages  aforeiaid ;  and  the  laid  IVUliam^  b  in 
the  Prifon  of  the  Fleet  aforeiaid,  in  Execution  for  the  feve- 
ral Debts  and  Damages  aforefaid,  in  the  Form  afbrefiud 
^  p  being,  the  (aid  Thomas  afterwaiHis>  to  wit,  upon  the  lodi 

*•  392«  Day  of  January^  in  the  5th  Year  •  of  the  Reim.  crf^lhe 
Lord  the  now  King,  and  of  the  Lady  the  now  Queen,  be 
the  faid  Tbumas  then  being  Warden  of  the  Prifon  of  the 
Fleet  aforefaid,  him  the  (aid  JVilliam  at  the  Parifli  of  Sr^ 
Qement  Danesy  did  permit  to  go  at  large  whereibever  he 
would,  the  (aid  Catbitrinidl  her  Debts  and  Damaged  afeie-^ 
faid  not  being  fatisfied}  whereby  an  Action  hath  accrued  to 
the  (aid  Catharine  to  demand  and  have  of  the  (aid  Ibomasf 
the  (aid  three  Hundred  and  Four  Pounds ;  aevertbeieft  die 
faid  Thomas^  although  oftentimes  requefled,-  the  (aid  thiee 
Hundred  and  four  Pounds  to  the  (aid  Catharine  hath  not » 
yet  paid,  but  the  (aroe  to  her  tor  nay  hitherto  hath  refiifed, 
and  ftill  doth  refufe>  whereupon  me  fiiith  that  (he  is  preju- 
diced  and  hath  fu({ained  Damage  to  the  Value  of  four  HuO'^ 
dred  Pounds,  and  tbereupoafhe  praws  Reliefy  bfc.  - 
Pledges  of  Pro(ecutiog,  J^bn^  t>oe  and  SkhofiRM. 
p]«a.  And  the  faid  Thomas  Fox  in  his  propeir  Ptrfon  comes  and 

tfqipe  by  tht  defends  the  Wrong  and  Injury,  when,  &«•  and  (aitb  that 
|Uoeii£eof the  the  (aid  Catharine  ought  not  to  have  her  Adion  aforefaid^ 
*"      '  againilhim,  becaufe  he  faith,  that  the  (aid  If^iMiamLeMf 

thall  in  the  Declaration  afbrelaid  named^  after  the  (aid 
Time  of  his  pretended  Committal  to  the  Cuftody  of  die 
laAd.'ThomaS'i  and  before  the  Day  of  the  Exhibition  of  the 
Bill  of  the  faid  Catharine  in  this  Behalf,  to  wit,  upon  die 
10th  Day  of  January y  in  the  5th  Year  of  the  Reign  of  die 
faid  Lord  tiie  now  King,  and  of  the  faid  Lady  the  now 
Queen,  by  the  Confent  and  Llcen(e  of  the  (aid  Catharine 
then  and  there  had,  was  permitted  to  go  out  and  to  dcape 
from  the  Prifon  of  the  Fleet  aforefaid,  out  of  the  Cnflody  of 
the  bid  Thomaiy  for  which  £(cape  of  the  (aid  ffll&mi 
and  not  another  nor  diiFerent,  the  (ajd  Catharine  now  hath 
exhibited  her  Bill  aforefaid,  againft  .the  (aid  Tbomas\  an^ 


Eaper;  6  millam  fef  Mary. 

this  he  is  ready  to  verify; 'whereupon  he  pray«  Judgment 
if  the  £iid  Cgtbrrine  ought  to  have  her  A6tton  aforefaid, 
thereupon  againft'  him,  &f . 

And  the  faid  Catharim  faith  that  (he  by  any  Thing  be-  Rq»1icati«n- 
fore  alledged  ought  not  to  be  precluded  from  having  her  That  theEfcape 
Aaion  aforefeid,  becaufe  £bc  faith  that  the  faid  mUiam  of  JJf^^f^  ^  Jh^ 
the  proper  Irjury  of  the  faid  Thomas  and  without  any  No«  Phiudfil 
tice  thereof  given  to  the  faid  Catharine^  upon  the  faid  2cth 
Day  of  yamtary^  in  the  5th  Year  aforefaid,  at  the  faid  Pa- 
•riih  of  St.  Qiment  Damsy  was  permitted  by  the  faid  Tho" 
mas  [being  Warden  of  the  (aid  Prifon  of  the  Fkit  as  afore- 
dud]  to  efcape  and  go  at  large  out  of  the  Cuftody  of  the 
(aid  Thcmas  wherefoever  he  would,  and  not  by  the  Confent 
or  Licenfe  of  the  faid  Catharine^  as  the  faid  Thomas  above 
by  Pleading  hath  alledged ;  and  this  (he  prays  may  be  en«> 
quired  of  by  the  Country. 

And  the  (aid  Thomas  faith  that  the  Plea  aforefaid  of  the  Demarrcr, 
iUid  Catharine  above  by  replying  pleaded,  is  not  fuffici- 
ent  io  Law  to  maintain  *  the  faid  Catharim  to  hav6  her  *  P«  593* 
A^on  aforefaid  againft  the  faid  Thomasy  and  that  he  the 
(aid  Thomas  to  the  (aid  Plea  in  the  Manner  and  Form 
aforefaid  pleaded  hath  no  Neceffity,  neither  is  he  bound  by 
the  Law  of  the  Land  in  any  Manner  to  anfwer,  and  this 
he  is  ready  to  verify :  wherefore  for  want  of  a  fufficient  Re- 
plication of  the  faid  Catharine  in  this  Behalf,  the  faid  Iho'-^ 
mas  prays  Judgment,  and  that  the  faid  Catharine  may  be 
precluded  from  having  her  Adion  aforefaid,  ^c. 

And  the  (aid  Catharinehtzzukthzx  (he  in  her  Plea  aforefaid,  Joinder; 
above  by  replying  pleaded,  hatb  alledged  fufficient  Matter 
in  Law  to  maintain  her  the  (aid  Catharine  to  have  her  Action 
afore(aid,  againft  the  faid  Thomas^  which  (he  is  ready  to  ve- 
rify ;  which  Matter  the  (aid  Thomas  doth  not  deny,  nor  to 
the  (ame  in  any  wife  anfwer,  but  altogether  doth  refufe 
to  admit  the  Verification  thereof,  prays  Judgment,  and 
hen  Damages  by  OccaQon  of  the  Detention  of  that  Debt 
to  be  adjudged  to  her,  42ff.     And  becaufe  the  JuIHces, 


Kordin 


Eafier^  €  WilHmh  &  Marf. 


^         N$rd€n  agtfmft  Fox. 

vr^MLoS^nrnt    TyEBT'  for  an  Efcape  agaiftft  the  Wardett  of  tfi^ 

c!!^/^pSu'  ^'^^^*  ^"^  declares  thziLentball  wascomriiit. 
ingover.         ted'to  hiiu  in  Execution  uf>on  three  federal  Ju4g- 

Bridfhstat/4&  *^^'*^^  (but  fays  not  prmt  patet  per  Record'  of  tbe 
^Anne,  ci6.  Coniraitmem)  ainl  that  the  Defendant  permitted 
iriA:  6  Anne,  j^jj^  j^  efcape.    Th€  Drfcndatft  pleads,  that  he 

permitted  hhn  to  efcape  by  Licence  of  the  Praitf- 
tiff.  The  Plaintiff  replies,  that  he  permitted  ic 
of  his  o^n  Wrong,  and  not  by  Licence  of  the 
IMaintiil  Whereupon  the  Defendant  deimics: 
And  now  it  ^as  argued  for  the  Defendant,  tkac 
the  Declaration  was  iH.  beca^fe  it'  does^  ik>e  fiiv 
prout  patet  per  Record*  of  the  Commitment ;  and 
that  this  is  a  Matter  triable  by  the  Record,  antf 
not  per  Pais.  Whereto  it  was  anfwered,  that  that 
was  cured  by  the  Plea  over,  which  tendered  aa 
Iffue  upon  another  Matter,  and  thereby  admitted 
'  the  Commitment;  fo  that  that  is  not  now  to  be 
tried-,  but  onfy  the  Licence  lo  efcape;  as  Want  of 
'  a  Venue  in  a  Declaration  is  in  another  Cafe  cured 
by  a  Plea  of  other  collateral  Matter,  which  waves 
the  Matter  iQuable  in  the  Declaration ;.  and  fo  it 
•  P.  394^  was  ruled  In  this  Court  within  two  or  •  three 
Years  paft  before  Polks^n  Chief  Juftice,  in  the 
Cafe  of  Knighton  and  Moretm  ;  and  of  that  Opi* 
nion  were  the  Court  now,  and  ruled  Judgment 
for  the  Plaiintiff,  Levins  Counfel  for  the  Plain- 
tiff. 


Hunth 


Rafter  y  6  William  6?  Marj. 


Hunf%  Cafe, 

T\EBT  for  Rent  in  London  of  Lands  in  Effix.  TrUi  of  foreign 

^-^  The  Defendant  as  to  Part  pleads  -?^'V  ^^*e/,  coumy  whtc 
and  as  to  the  Itefidue  an  Entry  and  £xpui(ion ;  on  theAaion  u 
which  they  were  at  Iffue,  and  Verdift  for  the  Plain-  brought  Ugood. 

Ill  •!  1-nv  A  I  Vcntris  lo. 

tin  tor  the  whole  entirely,  and  Damages:  And  a  KcMc  49-^. 
now  it  was  moved  in  Arreft  of  Judgment,  that  the 
lifue  as  to  the  Expulfion  was  local  and  to  be  tried 
mEJfex^  and  for  that  the  whole  was  tried  in  Lon- 
doriy  and  the  Verdift  being  general  and  entire  for 
the  whole  Debt  and  Damages,  it  is  ill  in  the 
whole:  But  this  Point  having  been  determined 
laft  Term  in  the  EMchequer^Chamber  in  a  Writ  of 
Error  on  a  Judgment  in  B*  R.  between  Briggs  and'*  Mod.  7. 
Chew,  intn  Trin.  3  IK  &  M.  B.  R.  Rot.  763,  by 
the  Opinion. of  four  Judges  againft  three,  that  it 
being  tried  in  the  County  where  the  Aftion  is 
brought)  it  is  cured  by  the  new  Statute^  the  Court-^jria-afw/.  7.' 

here  would  not  reverfe  the  Judgment,  but  affirmed  ^^J/^ca^'^Vs, 
it,  although  fome  of  the  mod  confiderable  of  ihe^rifi.ttmtivf 
Judges  now  here,  and  alfo  three  of  the  mod  con-  !^^^*^V^J^ 
fiderable  in  the  other  Court,  were  of  a  conxrzry  a  u  not  Engiijk, 
Opinion.  But  in  both  Cafes  the  Judgments  were*^^.^'-^^^.';  . 
given  rather  by  the  greater  Number,  than  by  any  cha.i,^i,c,i7.. 
Weight   of  Argument.     Levinz   for  the  ^^^^^-'^^^^^1''%^^ 

dant.  ■    fon  ile  Vlfne  is  in 

fome  Part  mif 
wwaritd  orfuei  out  of  mere  Placet,  or  of  fever  Placet,  than  it  ought  to  Ar — fo  at  Jim*  »a4 
Pttiee  ie  ri^ht  named. 


Part  111.  H  h  Stephent 


Edfte^,  6  ry'iUfam  hf  Mary. 


Stephens  agatnft  Corben. 

Thoiiatt  a  *     f^ASE  fot  thefe  Words,  Thou  art  a  PFUcb^  and  I 

wili'^vf  die  '^^^^  ^'^'^^  ^*^^  -^^^ff^^^  f^  ^  fVifch.  After  Ver- 
SrcHvirjt.  dia  for  the  Plaintiff,  and  5/.  Damages,  it  was 
^^^iZ%i  ^^^^  ^"  Arreft  of  fodgmenr,  that  the  Words 
1  Lev.  155*  *  are  not  actionable:  That  Wit€b  only,  is  not  Ins 
•  ?.  395.  been  divers  Times  adjudged,  and  I  will  •  make  tbee 
Ante  166.  fuffer  for  a  WHcb  are  not ;  for  it  is  not  fiid  fuff^ 
Cro.]*.ii5,  D^atb;  and  it  may  be  intended  by  a  Citation  into 
Noyai.  the  Spiritual  Court,  which  was  the  ufual   Way 

c!dr?4*MK  before  the  Statute,  or  it  may  be  by  Ducking  in  the 
Hut.  13.  Water,  as  the  Common  People  nfe  to  try  People 
lu.T"^''*^^'  fafpeacd  of  Witchcraft.  But  hereto  it  was  an- 
Sty.  s,  S9-  fwered  and  held  by  Rokejby  and  NevHe  Juftices, 
Cro*Eib! 3i».  *^^  ^^e  Words  ftall  be  taken  as  they  are  ufual^ 
1  Roi.  Rep.  S6.  underftood  among  Neighbours  in  the  Country ; 
I  ^d*'  ^^^sL  ^^  /^^  ^s  intended  to  ftfffer  Death  ;  as  they  ufu- 
X  Jo.  325^397.  ally  lay,  How  many  fuffer  at  this  AJJizesf  Which  is 

c^rcha  I  X    >*^e^d*-'d  f^i^^  Death?  And  thereto  7rebj  Chief 
^61.  '  Juftice  after  it  had  been  twice  moved  inclined. 

I  Leon.  336.  ^jid  afterward  upon  a  Cafe  cited  in  this  Court, 
\^l\lt '  Pcjfch.  i6  Car.  2.  ^bcu  art  a  Clipper^  and  thy  Neck 
Jhnll  ftffftr  for  ii^  it.  was  adjudged  actionable,  al- 
though it  was  in  that  Cafe  objefted,  tliat  Clipper 
was  uncertain,  it  may  be  of  Cloth  or  any  other 
Thipg ;  and  thy  Beck  fhall  fuffer  for  it^  which  may 
be  by  Pillcry,  er^.  Yet  all  together,  they  were 
adjudged  adionable,  becaufe  in  cqmraon  Parlance 
it  is  intended  Clipper  of  Money.  And  fo  here  at 
the  lad  Judgment  was  given  for  the  Plaintiff  by 
the  faid  three  Judges ;  but  Powell  was  of  a  con- 
trary Opinion ;  becaufe  Words  (hall  be  taken  in 
meliori  fcnfu^  and  the  Word  fiffer  is  wholly  ua-* 
certain  what  Manner  of  Stcffcring  wa*  intended. 

Clench 


Eafter,  6  mUiam  6f  Ms^. 


Clench  againft  Cudmore^ 


S.  C  2  Lutw.  118 1* 

tN  Replevin^  upon  long  and  intricate  Pleadings,  Copjhoids  not 

^  and  not  well  pleaded,  the  Court  refolvcdonePoint  Ticl^.t'c^tl! 
only  (without  any  Regard  to  the  other  Defefts  in  ^  Ottardkiu. 
the  Pleadings)  v/«-   That  a  Copyholder  is  not  ^^\lt  ^^' 
within  the  beat.  12  Car.  2.  •):  to  difpofe  of  the  Cuf-  f.n.'b.  143. 
tody  of  his  Infants,  but  that  the  Cuftody  fliall  be  ^*"8^*'"*  '^•• 
to  the  Lord,  or  others,  according  to  the  Cudota 
of  the  Manor,  as  to  the  Copyhold  Lands,  for  the 
Prejudice  that  may  otherwife  be  to  the  Lord,  and 
for  the  Meannefs  of  the  Eftate. 

f  Irilh,  14  &  15  Cha.  %,  c  19.  §6. 


•  The  King  and  Queen  againfl:  Tucker  in  B.  R.     ♦  P.  396. 

'  '   S.  a  P.  C.  i86.    4  Mod.  162. 

URROR  of  a  Judgment  upon  an  Indiftment  of  Judgment  in 
^  HighTreafoa  againft  Tucker,  for  being  in  Re-  ^^^Jj^^Zc 
bellion  with  Monmouth  in  the  Time  of  Jac.  2*  be-  ths  judgment 
caufe  the  Indiftmcnt  did  not  conclude  contra  Lige^  f^tTll^^^ 
antia  fua  Debitum  ;  and  although  that  theTreaion>«wsr^i/»». 
and  Rebellion,  and  all  the  particular  Fadts  of  the 
Rebellion  were  fully  and  particularly  expreflfed  in 
the  Indi£tment,  fo  that  it  appeared  to  be  contra 
Ligeantiafua  debitum^  yet  for  that  Error  the  Judg* 
mcnt  after  divers  Arguments  in  B.  R.  was  reverfed, 
although  that  divers  Precedents  of  Attainders  were 
produced  in  Courr,  where  the  Indiftments  were 

H  h  2  as 


Eaftei\  6  William  &  Mary, 

as  this  is,  with  that  Omiilion  in  the  Conclufion, 
as  Sir  Henry  Vane\  General  Lamberi'Sy  and  three 
or  four  more.  And  thereupon  Error  of  this  Re- 
verfal  was  brought  in  the  Houfe  of  Peers,  where 
this  Judgment  of  Reverfal  was  affirmed  by  one 
Voice  only. 


Gale  againft  Till. 

S.  C.  4  Mod.  244.     Ante  375. 

In  Debt  on  a      JTiEBT  in  C.  B.  upon  a  Judgment  in  the  fame 

Jr^^^i^ded?'  ^^"^^ »  ^^^  "P°^  ^^'  ^^*^^  pleaded,  the  Iffuc 

j^4rr.  hereof,    was  tried  bcforc  Treby  Ch.  Juftice  at  thtGuildball^ 

where  the  Defendant  gave  in  Evidence  that  the 

Judgment  on  which  this  A£lion  is  founded  was 

removed  into  jB.  R.  by  a  Writ  of  Error,  which  is 

there  pending.     Whereupon  a  Cafe  was  made  to 

be  determined  by  the  Ch.  Juliice  at  his  Chamber: 

(The  C^eftion   being,  whether   tbi^  Adion   be 

maintainable  in  C.  B.  after  the  Record  removed 

into  B.  R.  by  Writ  of  Error?)  And  it  was  there 

argued  for  the  Plaintiflf,  that  the  Aftion  weJl  lies. 

How DcU  lies  and  cited  i  Sid.  236.  and  4  H.  6,  31.  a.  Debt  in 

tn  c,s.  after    Q  £^  ^^  ^  Judgment  in  the  fame  Court,  the  De- 

.rror  roug      {Q^^2iXit  pleads  that  the  Record  was  removed  into 

B^  R.  and  Refpondeas  oujisr  was  awarded;  for  per 

Cur\  the  Record  remains  here  to  all  Purpofcs, 

except  only  as  to  fuing' Execution  thereupon,  and 

the  Superjedeas  in  fuch  a  Cafe '  is  only  for  (layhig 

*  P.  397.    the  Execution ;  and  18  £.  4*  6.  b.  *  is  the  fame 

Refolution.     But  the  Chief  Jufticc  held,  that  the 

AQion  did  not  lie  as  it  is  laid,  as  upon  a  Judgment 

in  this  Court,  but  that  be  ought  to  declare  upon 

the  whole  Matter,  .Wz.  of  the  Judgment  in  this 

Court,  and  of  the  Removal  by  the  Writ  of  Erroi, 

and 


Eafter^  6  William  £sf  Mary. 

and  that  the- Judgment  is  (liil  in  full  Force,  preut 
patet  per  Record*  inde  in  B.  /?•  and  fo  are  1 8  £.  4* 
7.  h.  and  JSro.  Debt  186.  Wherefore  heftayed  the 
Judgment ;  and  accordingly  afterwards  in  Trin.  or 
Mich.  9  ff^.  3.  In  Debt  brought  in  this  Court  upon 
a  Judgment  in  this  Court,  after  Error  brought, 
declaring  on  the  whole  Matter,  Judgment  was 
given  for  the  Plaintiff  by  the  whole  Court* 


Trinity 


•  P-  398-  0  Trinity   Term, 


IN    THE 

6IXTH  YEAR  OF  THE  REIGN 

•  .  * 

i  OF  . 

WILLIAM  AND  MARY. 


In  the  Common  Pleas. 


Bahr  qui  tarn,  &^.  againft  Duncalfe. 

\lm^^M  7)^-^^  ^^  refpondend*  Domino  Ecgi  &?  Baier  qui 

t^kc%  have "  ^^w  P^o  Domino  Rege  &  feipfo  fequif  for  200/. 

Privilege  to  be  on  the  Stat.  23  H.  6.  for  executing  the  Office  of 

xLutw.19*,  SheriflF  of  Hull  above  a  Year;  and  it  is  brought 

193  by  Original.     The  Defendant  pleads,  that  he  is 

Hutt.^8^  '^*  an  Attorney  of  ihis  Court,  and  ought  not  to  be 

Cro.  EI.138.  fucd  except  by  Bill.     To  which  the  Plaintiff  de- 

\  T^ft"i94?'    "^^''^  5  ^^'^  ^^  ^^^  twice  argued  in  this  and  the 
1  Vcntris  137.   following  Term :  And  for  the  Plaintiff'  it  was  faid, 

crmbtrUch     ^^^  ^^'^  ^^^°K  ^^?  King's  Suit,  an  Attorney  has 

319.  no  Privilege  againft  him,  but  he  may  fue  in  what 

sjunncr  549.     Court,  and  in  what  Manner  he  pleafes;  as  9  H. 

6.  44.  Roll.  Privilege  244.  Raji.  Enir.  206.  upon 

this  Statute.     Whereto  it  was  anfwered  and  re- 

folved  per  Cur\  That  fo  it  is  where  the  Suit  is  the 

King's  Suit  alone,  sls  Indi^ments^  Informations^  ^nA 

Adions  by  the  King  alone ;  but  here,  though  the 

'  KiAg 
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King  is  to  have  Part  of  the  Money  recovered,  yet 
it  ie  the  Suit  of  the  Pany,  though  brought  Ia  the 
Name  of  the  King  and  him,  and  in  this  Suit  the 
Party  may  be  nonfuit,  alio  he  may  have  a  Tales 
without  a  Warrant  by  the  Attorney-General ;  but 
where  the  King  ;alone  has  the  Suit,  he  cannot  be 
nonfiiit,  nor  can  there  be  a  Tales  without  Warrant 
of  the  Attorney- General ;  and  this  Difference  is 
taken  4  Leon.  46.  Whereupon  Judgment  was, 
that  the  Writ  fhouid  abate. 


*  Taylor  againft  Clarke  and  Denny.  *  P*  399* 


A  Writ  is  direc- 
ted to  two  Co«  , 


jyEBT  againft  two  Coroners  of  the  County  of 

Norfolk^  and  declares.  That  the  Plaintiff  had  room,*  mc^'S 
recovered  againft  one  NigbtingaUy  SfaeriflF  of  the  Jh^n*  excc»tcf 
faid  County,  600/.  and  that  a  Cap'  ad  Sansfac*  was  )Jj  Efc»pe,Thc 
direSed  to  the  Defendants  to  take  him,  and .  that  other  has  no 
they  arrefted  him  and  permitted''  him  to  efcape.  ^?V^^^  ^^*  ii 
The  Defendants  leverally  plead  Nil  debety  and  upon  he  ijaWc  to  the 
Trial  of  the  Iffue  before  Holt  Ch.  Juft.  by  the  Evi-  ^J^^^ '»  ^^ 
dence  it  appeared,  that  the  Writ  was  delivered  to 
Denny  only,  and  that  he  in  Perfon  alone  arrefted 
Nightingale^  and  that  Clarke  had  no  Notice  nor 
had  given  any  Affent  thereto,  nor  made  any  War- 
rant for  it,  nor  figned  any  Return  of  the  Writ, 
nor  did  it  appear  that  any  Return  of  the  Writ  was 
made  at  alK     But  on  the  Trial  Holt  Ch.  Juft.  for 
that  the  Coroners  are  but  one  Officer  in  this  mi- 
nifterial  Office,  directed  the  Jury  to  find  for  the 
Plaintiff,  which  they  did  accordingly  ;  but  for  the 
Hardfhip  of  the  Cafe  and  Difficulty  of  the  Matter 
he  oiFeredy  and  afterwards  at  London  figned,  a  Bill 
cf  Exceptions^  comprifing  the  whole  Matter :  And 
now  upon  the  Bill  of  Exceptions  it  was  argued 
for  the  Defendant  Clarke^  that  he  ought  not  to  be 
charged  for  tbi$  Aft  of  bis  Companion  done  with- 
out 
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out  his  Aflent  or  Knowledge;  for  although  ill 
Truth  they  both  make  but  one  Officer,  and  ought 
to  join  in  all  mintfterial  A&s,  yet  in  this  perfonal 
Tort  done  by  his  Companion  without  his  Aflent 
or  Knowledge  he  (hall  not  be  charged,  but  the 
Charge  (ball  be  laid  upon  him  only  who  did  the 
^  Wrong ;    as   Cro.   Eli%,    175.    the  Under-Shei iff 

only,  who  embezzled  the  Writ,  is  charged,  tao' 
the  Sheriff  alone  is  the  OfGcer  of  the  Court.  So 
Dy.  278.  b,  a  Deputy-Marlhal  is.  charged  for  aa 
Efcape;  and  Sty.  297.  one  of  the  Sheriffs  oF  Lon- 
don  was  charged  folely,  he  alone  permitting  the 
Efcape;  But  e  contra  h  was  argued,  that  bofh 
being'  but  one  Officer,  the  Aft  of  one  is  the  A6L 
of  both,  and  both  are  chargeable  for  the  A£l  pf 
Qj?^*  ?i  each,  and  z  Mod.  23.  NajUr  againft  Sharplefs  was 
icited,  where  the  Court  did  fo  incline,  Trehy  Ch, 
Juft.  here  inclined  for  the  Plaintiff,  Powell  in- 
clined for  the  Defendant ;  Rokejby  doubted  ;  and 
it  was  adjourn^  to  be  further  argued.  Le'uinz, 
for  the  Defendant,  Rotbcram  for  the  Plaintiff. 


*  P.  400,  ♦  Sleinfon  againft  HeatL 

Ad'nn  upon  the /^JS£,  and  dccUres,  that  the  PiainriiF  was  pof- 
trav^crfZ—^ood         faffed   of  a  Toll-traverfe  for  Paffage   on  the 
without  fhew-  Bridge  of  PVar'e^^  and   that   the  Defendant   had 
Confidcrat'ion.  Carried    fo  many  Cart-loads   of  Barlr^   over   the 
Poft.  414,  415.  Bridge,  the  Toll  whereof  (at  fuch  a  Rate   by  the 
f  Bnr?44i''.^^'  Cart)  amouutcd  to  40J.  which  the  Defendant  had 
not  paid,  but  refufed   to  pay  it,  in^ending  to  de- 
fraud   him,    to  his  Damage    10/.     Whereto   the 
Defendant  demurs   generally:    And  now  it  was 
roU-tra<verfe  h  argued  tor  the  Defendant,  i.  That  no  fuch  Aftiou 
goodxvithnut      jies  for  i'oli-traverfe  for  Palfage  through  the  High- 
iTtiZ^Rll'.      Way,  without  flievving  a  Title  and  a  Confidera- 
667,  670.        tion.     2..  That  this  Action  is  only  for  a  Non-fea- 

fance, 
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fance,  viz.  Non-paying,  for  which  an  Aftion  of 
Cafe  does  not  lie,  but  Debt,  if  any  Toll  be  due. 
To  which  it  was.  anfwered,  that  the  Aftion  lies 
without  fliewing  the  Title  or  the  Confideration  in 
the  Declaration,  for  it  (hall  come  in  on  the  Evi- 
dence, 6>o.  ^i/,  43. 1  22.  Z?^^/ againft  0//wr,  Ow, 
109.  And  as  to  the  fecond,  that  Cafe  lies  for 
N^'ti-feafancCy  as  Cro.  Cha.  446,  Mo'tler  again  (I 
Gray.  liilL  2  //-  7.  PA  9.  agaipft  my  Shepherd  for 
neglTgent  keeping  my  Sheep;  and  7  //.  4.  14. 
againft  my  Career  for  negligent  keeping  my  Horfes ; 
and  J I  //.  4.  82,  83.  for  not  repairing  a  Bridge 
by  which  I  am  to  pafs ;  1  E.  ?.  4.  againft  a  Cbam- 
pion^  qui  fe  retraxit;  and  22  H.  6.  46,  47.  againft 
a  Cbap^ain^  for  not  reading  Prayers ;  37  H.  c.  i?, 
I  9.  againft  an  Innkeeper^  who  refufes  to  lodge  me. 
But  Note,  all  thofe  Cafes  are  for  a  tortious  Non- -rf^'w  v/^*  as* 
feafance,  but  this  here  is  quafi  a  Debt,  for  which  ^j^{[^iyJ;'Jl} 
there  lies  rather  Z)^^/  or  AJfumpJit ;  and  it  was  ^d-fucbToU. 
journed.  Pemberton  for  the  Defendant,  Levinz  i^'''*-*':^-^^^- 
for  the  Plaintiff. 

A  ^mcral  Indebitatus  AJumfftt  -will  lie  for  T9lli,-^\  Term  Rep,  6  1 6. — 
Srwjrd  9.  JSaber,  ' 


Michaelmas 
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P.  401.         *  Michaelmas  Term, 

IN   THE 

SIXTH  YEAR  OF  THE  REIGN 

OF 

WILLIAM  AND  MARY, 


In  the  Common  Pleas* 


The  Lady  Gerard  agaiaft   the  Lord  Gerard  of 

Bromley. 

S.  C  5  Mod.  64.     I  Salk.  54,  253. 

The  Wife  ibau    T\OWER^  and  demands  the  third  Part  of  a  Ca- 

^rcn^falL  P^^^*  Meffuage,  called  Bromley-HalL  The 
mil.  ""^^  Tenant  pleads,  that  Time  out  of  Mind,  ^c.  it 
^^^  ?*'  *^'  had  been  called  as  well  by  the  Name  of  Gerards* 
Poll' 437  **^  Bromley  J  as  of  Bromley-Hall^  whereof  Sir  Thomas 
Co.  Lit.  30.  b.  Gerard^  Knight,  20  JulH^  i  Jac,  i.  was  feifed  in 
chnv,  ub.  6.  Fee,  and  being  fo  feifed  the  (aid  King  James  cre- 
f-x-  ated  him  Baron  Gerards  de  Gerards^Bromfey^  he 

^^^^^^'ll,  then  being  refident  and  commorant  with  his  Fa- 
BrittoQ.  c/xoi,  niily  in  the  faid  Capital  MeiTuage ;  and  the  faid 
FuL.  lib*  5.  Capital  Meffuage  then  became  Caput  Baronize  fua^ 
c  a2»  33.  and  ever  fmce  has  continued  to  be  the  Habitation 
of  him  and  his  Anceftors,  £5?  Caput  Baronia^  and 
derives  the  Title  of  the  Meffuage  and  Barony 

down 
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down  to  himfelf  through  divers  mean  Defcent^^ 
and  demands  Judgment,  ivfaether  the  Demandant 
(hall  l>e  thereof  endowed,  it  being  the  Cafui  Ba- 
ronis  ?  hvA  avers  that  be  had  aiTigned  to  the  De- 
mandant diverfas  Terras  magni  annui  valoriSj  fciL 
de  400/.  per  Annum  exifteri  fertiam  partem  of  the 
Tenetnents  of  her  Hoiband,  which  ihe  had  ac^ 
cepted  :  Whereupom  the  Demandant  demurs  ge- 
nerally :  And  now  it  was  argned  for  the  Deman- 
i^axit,  that  the  antient  Books  which  fay  that  Wives 
ftall  not  be  endowed  de  Caput  Baroni^j  as  Bri-tt. 
.  247.  t.  £i?^.  and  Co.  Lin.  31./'.  are  to  be  intended 
of  Baronies  by  Tenure,  which  are  now  extind, 
and  then  were  Caftles  of  Defence ;  and  that  the 
King  cannot  by  his  creating  ♦a  Man  to  be  a  Baron  •  P,  402. 
deprive  his  Wife  of  her  Dower.     Whereto  it  was 
anfwered  and  agreed.  That  Baronies  by  Tenure 
are  now  exrinft;  but  the  Reafon  of  the  Privilege 
of  the  Capital  Mefluage  of  Baronies  by  Tenure 
and  by  Creation  is  au  one,  viz.  Order  and  De- 
cency, and  the  Honour  of  the  Realm,  as  Co.  LH^ 
3 1 .  cited  on  the  other  Side ;  and  it  would  be  very 
indecent  that  a  Baron  ilioulc)  not  enjoy  his  Capital 
Meffuage  entirely  to  himfelf,  tut  that  the  Wife  of 
his  Predeceflbr  (hould  have  the  third  Part  thereof 
in  common  with  him^  and  thereby  a  (perplexed) 
Mixture  of  Families  and  Servants,  and  perhaps 
(he  may  let  it  to  an  Innkeeper  or  Taverner.     And 
as  to  the  Objection,  that  the  King  cannot  deprive 
a  Woman  of  her  Dower,  it  was  anfwered,  that 
indeed  he  cannot  do  it  diredly,  but  by  a  Mean  he 
may  do  it,  as  he  cannot  dire£tly  privilege  a  Man 
from  Arrefts,  but  by  making  him  a  Baron  he  may 
do  it  obliquely  by  that  Means :  And  no  Injury  is 
done  to  the  Wife  here  ^  for  although  (he  fhall  not 
have  the  third  Part  of  the  Capital  Meffuage,  yet 
ihe  Ihall  have  the  Value  thereof  out  of  his  other 
Meffuages  and  Lands,  which  will  be  more  conve- 
nient 
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nient  both  for  the  Woman  and  the  Baron.  But 
the  whole  Court  were  of  thje  contrary  Opinion, 
and  gave  Judgment  for  the  Demandant  upon  the 
firfl:  /irgumenr,  yet  it  was  after  Confideration  had 
thereof  for  a  Term  or*  two.  (Lev'tnz  being  for 
the  Tenant.)  Whereupon  a  Writ  of  Error  was 
brought  in  B.  R.  and  there  the  Judgment  was  af- 
firmed ;  upon  which  a  Writ  of  Error,  was  brought 
in  the  Houfe  of  Peers,  which  was  the  Thing  at 
firft  defigned.  j^ut  afterwards  (as  I  heard)  the 
Parties  agreed  without  having  the  Judgment  of 
that  Houfe.    . 


*  P.  403.  *  Howell  againft  Maine. 


Tor  a  Bond  to  T\EBT  was  brought  by  the  Hufband  fole,  upon 
a  Feme  before    x^  ^^  Oblifiration  to  the  Wife  before  the  Cover. 

Cavcrturc,  the  n*i-Rrj  j  a     r\  rt.^ 

HuCbanamay  ture.  1  he  Detendaut  demands  Oyer  of  the  Con* 
^"o^^^v'^^r,  J  dition,  which  was  to  pay  Money  to  the  Feme,  and 
All.  3,  6,  57.  then  demurs  on  the  Declaration;  and  after  divers 
Sty.  9-  Arguments  Judgment  was  for  the  Plaintiff  per 

s!dc9nla^api>a^ioiam  Cur\  and  a  Judgment  was  cited  by  Juft. 
rent.  Powellj  whcrc,*  upon  a  Judgment  obtained  by 
Com' Dig!  Hufband  and  Wife,  the  Hufband  fole  fued  the 
BitomndFtm,  Set.  Fa.  for  the  Damages  and  Cofts  recovered,  and 
rwjfo^*4t3.  had  Judgment.  See  my/ry?  Rep.  page  25.  P'ane 
I H.  Biackftone  agaiuft  MinJhalL  Opinion  according,  and  i  H.  7. 

'^9-  there  rifpd 

Per  Mar/ball,      inCTC  CUCU. 
Serjeamt, 


Patrick 
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Patrick  again  ft  Jobnfon. 

S.  C.  I  Lut,  259.     Nel.  Lut.  287,  288. 

cr'RESPASS^  for  that  the  Defendant  ftmul  cum^  Execution  fufd 
i^c.  17  4).  4/.   of  the  now  King,  at  AW/.r^^Lrv^^/.^i^- 
in  Suffolk  did  affaulr,  beat  and  wound,,  and  im.vokiabi»by 
prifoned  him  for  12  Monrh«.  The  Defendant  asto^"J""' 
the  ^'/£s?  armis  and  the  zvoundirt}!;  pleads  Not  Guilty^  2  ycmrit^^:^. 


Lut. 


^v*--* 


and  as  to  the   Re/idue  of  the  Irefpafs^  the  Jffauh^f- 
and  Imprijonment  and  detaining  in  Prifon,  he  lays. 
That  St.  Edmunds  Bury  is  an  antient  Borough, 
and  that  the  now  Plaintiff  within  the  Jwifdidion 
of  the  Court  of  Record  of  the  faid  Borough  was  in- 
debted to  him  the  Defendant,  and  for  the  Reco- 
very thereof  the  now  Defendant  impleaded  him  in 
the  fame  Court,  and  found  Pledges  to  profecute 
his  Suit,  and  that  thereupon  tatiter  procejjum  fuit 
in  eadem  Cur\  that  he  had  Judgnient  and  Execu- 
tion, which  he  delivered  to  the  other  Defendants 
in  the Jimul  cuniy  being  the  Bailiffs,  who  at  D,  in- 
fra  Jufifdi^*  Cur*  molUter  manus  impofuer'  upon 
him,  and  arreiled   and   detained  him  in  PriJbn, 
quod  eft  idem  rejiduum  tranfgrejfion^  pro'd*  and  tra- 
verfes  Mel  ford  Jcu  alibi  extra  J ur  if  did  Cur\     'i'he 
Plaintiff  demands  Oyer  of  the  Execution,  which 
appears  to  be  fued  above  a  Year  aixer  the  Jiidg-^ 
ment,  and  then  pleads  that  no  Execution  iifucd 
within  the  Year,  *  upon  which  the  Defendant  de-  ♦  p,  ^04^ 
murs:  And  it  was  relblved,  1.  That  the  Execu- 
tion fued  after  the  Year   is    not  void,  hut  only 
voidable  by  Writ  of  Error  ;  but    that  'till  it  be 
revcrfed,  it  is  a  good  Juftific^tion.     2.  It  was  re- ju4gmert  in 
folved  that  this  brief  Way   of  pleading  a  Jadg-*|j["j^';^^?'-i*«» 
ment  in  an   inferior  Court   by   an •  irnjdjcitijpt^^''"^^^^  **'  ^' 
whereupon  talittr  proc^[f>im  fu'n  that  he  recovered 

WAS 
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was  good,  though  antiently  it  was  otherwife  prac- 
tifed  ;  and  Hill.  Z\^  25  Car.  2.  B.  ii.it  was  fare- 
a  Lev.  81.  folved  by  Hale  and  the  whole  Court,  which  Cafe 
is  entered  in  Eajler  or  Trinity  Term  of  that  Year^ 
Rot.  235.  But  there  they  piead  a  Plaint  levied, 
without  which  the  Court  there  held  the  Plea  had 
not  been  good,  for  proceeding  there  witboat  a 
Plaint  would  be  void,  but  by  AeJmpladiaJ/et  and 
Pledges  found,  as  the  Pleading  is  here,  is  tanta- 
At^t  243-       mount  thereto,  and  fupplies  it.     And  in  Mub.  36 

Car.  2.  C.  B.  Rot.  825.     yf^njragainft  Vermnj  the 
pleading  by  falter  procejfum  of  a  Judgment  in 
Worcefter  Court  was  adjudged  good  j  bttt   there 
alfo  they  commenced  the  Plea  with  the  levying  of 
Cro.Ei.93.      2.  F\z\nt/uper  quo  taliter  praceffum  fuit\     3.  It  was 
pic'ricr.*^        objefled,  that  the  molliter  inanus  impofuit  did  not 
3  M.  16.         anfwer    to    the   Battery ;    and    the  Court    in- 
clined that  it  did  not  fufficiently  anfwer  it,  but 
that  he  ought  to  have  pleaded  that  he  refifted, 
wherefore  they  in  their  Defence  beat  him ;  which 
I  wonder  at\  for  all  Juftiiications  in  fuch  Cafes 
are  as  lierev  and  the  laying  Hands  on  him   m 
a  Battery,  if  they  had  no  Warrant  to  excufe  them. 
ifuoad  refjuum  ^  It  was  objcftcd,  that  the  Plea  was  ill,  becaofe 
fuif^SifM^th^"'  in  the  quoad  rejiduum  he  had  omitted  the  Battery, 
Scn\  omitting    and  only  faid  qmad  refiduum  iranfgreff.  infult'  Qr 
No  Difcontinu-  imprifonantent\  and  fo  does  not  anfwer  to  the  Bat- 
ance  tety,  which  makes  a  Difeontinuance  of  the  whole : 

6w  ^^t,.  XoSfvhich  the  Court  inclined.  But  thereto  it  was 
anfwered,  that  the  quoad  refiduum  tranf^rejfiams 
without  more  was  a  fufficicnt  Anfwer  to  ail;  for 
the  whole  is  but  Trefpafs  :  And  the  Court  agreed, 
that  quoad  refiduum  tranfgrejfionis  had  been  fuffici- 
ent  to  anfwer  the  whole ;  but  when  the  Defen- 
dant in  the  quoad  refiduum  .enumerate  all  the  other 
Particulars,  but  omits  the  Battery,  the  Battery  is 
thereby  excluded  in  the  quoad  rejiduum.  But  in 
Aniwcr  to  ttiis  was  cited  AUch.  a6  Car.  z.  B.  R. 

the 
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the  King  againft  Newton  in  Error  upoR  a  Judg- 
ment in  Cbefter  for  forging  and  pnbHfliing  of  a 
£>e£d,   the  Jury  found  the  Party  gutky  of  the 
Trefpafs  and  Forgery  aforefaid,  omitting  the  Pab- 
lication ;  which  was  afligned  for  Error,  bat  re* 
fol ved  to  be  no  Error.  For  de  TranJ^reJJime  prad^ 
includes  the  whole,  as  in  an  Aftion  for  Trefpafs, 
AlTault  and  Battery,  if  the  Jury  find  him  guilty 
of  the  Trefpafs  and  AJfauh  aforefaid  the  Judges 
♦  there  faid  it  was  a  good  and  fufficient  Verdi^ ;  •  p,  ^05, 
for  de  tranfgrejfi  prad"  includes  the  whole;  of 
which  Cafe  you  have  a  Note  in  3  Keb.  353.     But 
he  reports  it  as  a  Motion,  but  in  Truth  it  was  on 
a  Writ  of  Error,  and  it  was  refolved  to  be  no  Er- 
ror :    And  upon  rhofc  two   laft  Exceptions  the 
Court  would  advife ;  but  the  Plaintiff  being  af- 
terwards fatisfied  that  thofe  Exceptions  would  not 
aid  him,  he  to  prevent  Judgment  being  given 
againft  him,   difcontinued  his  Adion.     Lutioycbe 
for  the  Plaintiff.     Levinz  for  the  Defendant. 


Simtb  againlt  Frampton. 

TN   EjeSImefttj   the  Defendant    venrt    &?   rf/r/7  Tencmc m«  are 

*   (without  any  Defence)  That  the  Tenements  KAAior 
in  'uifu  pofita  tenent*  de  Johaff  Nicholas  Mil*  nt  de  but  in  Afl»«. 
Maner*  fuo  de  Gillingbam,  and  that  the  Manor  is  ^''* 
de  antiquo  Dominica  Corona  Anglia^  and  that  the 
Tenements  Time  out  of  Mind  have  been  Placitai* 
£<?  placitabilia  in  Curia  ejufdem  Maner'  per  parvum 
breve  de  Refto.     The  Plaintiff  replies  that  they  are 
Copyhold  Parcel  of  the  Manor.     Whereupon  the 
Defendant  demurs.     (Note,  no  Notice  was  taken 
that  the  Plea  was  without  Defence)  And  it  was  Freeholds  only 
admitted  that  the  Copyholds  being  Parcel  of  the  \^^t!^^^^ 
Manor,  are  pl/^adable  at  Common  Law,  and  the ^opyhoWi and 
Freeholus  held  of  the  Manor  are  only  pleadable  ?^m^^;;^*Law. 

in 


Michaelmas^  6  IViUiam  &?  Mary. 

in  the  Lord's  Court,  9  AJf.  2.  41  E.  3.  2a.  ^^ 
Bro.  Anc.  dem,  6.  l\  N.  B.  i  r.  K  Siy^^^j.  » 
//.  6.  I-  <2.  7r/>i,  2.  fl'.  7.  PA  I.  2  Cro.  559* 
And  although  the  Replication  be  repugnant  in 
frying' quod  he ffe^  verum  efi  that  the  Tenements 
are  held  of  the  Manor  as  the  Defendant  has  fup- 
pofed,  and  afterwards  faying  they  are  Copyholds, 
\7bicl}  are  Parcel  of,  and  not  held  of  the  Manor  ; 
yet  for  the  Fault  in  the  Plea  by  the  Words  in  'ufjti 
pojita  Judgment  quod  refpotideat  oujler  was  given 
for  the  Plaintiff;  for  the  Tenements  are  not  put 
in  View  in  this  Action,  but  in  Aflize,  ire. 
And  it  feemed  as  if  this  Plea  was  drawn  by  a  Pre- 
cedent of  a  Plea  of  antient  Demefne  in  an  Aflife, 
Serjeant  Gould  for  the  Plaintiff,  Levinx  for  the 
Defendant. 


•  P.  406.  *  Godbold  againft  Freeflone. 

An  Heir  a  parte  J^JECTMENT^  and  not  guilty  tried  before  Holt 

materna limits  -«-'  Chief  Juftice  at  Suffolk   Affizes,  he  being  of 

whh Ifv^SL  Opinion  for  the  Plaintiff  but  doubting,  a  Verdift 

to  hi» right       ^as  by  his  Direftiou  given  for  the  Plaintiff,   but 

^To'hUHeir   by  Coufeut  ^of  Parties  a  Cafe  was  made  to  be  ar- 

«partcro«enia.gue(j  befotc  him  at   his  Chambers  at    Serjeants* 

Awl^l^W  ^'^^j  ^^^  according  to  his  Opinion  there,  either 

a33-     '         the  Judgment  to  be  entered  or  the  Verdift  to  be 

Note^i2.r'^*  ftayed  ;  and  the  Cafe  was  this.     A  Man  feifed  of 

5  Term  Rep.     Lauds  by  Defcent  a  parte  materna^  makes  a  Feoff- 

'°t  ment  of  all  the  Lands  to  Ufes,  viz  of  Blackacre  to 

the  Ufe  of  himfelf  for  Life,  the  Remainder  to  his 

Wife  for  her  Life,  the  Remainder  to  the  Heirs  of 

his  Body  on  his  Wife  begotten,  the  Remainder 

to  his  right  Heirs.     And  of  IVhiteacre  to  the  Ufc 

of  Jiimfelf  for  99  Years  if  he  fo  long  lived,  the 

Remainder  to  Truftees  for  his  Life,  Remainder 

to  his  Wife  for  her  Life,  Remainder  to  his  firft 

and 


■         I  •  r 

Afich'aelrfidSy  6  William  &  Mary. 

irfd  fo  to  his  tenth  Sofas  in  iTail,  Remamder  to 
him  and  his  Heirs ;  the  Hulband  and  Wife  are 
both  dfead  without  Iffue  ;  and  if  the  Heirs  a  parfi  ' 
paferna  or  a  parte  maternu  fliould  have  the  Lands  ? 
was  th^<^eftion.     And  now  upon  Argument,  at 
his  Chamber  he' changed  the  Opinion  he  was  of 
at  the  Affizes,  and, held  that  the  Heir  a  parte 
materna  fliould  have  the  whoje  ; .  and  he  did  not 
make  any  difference  between  the  Cafes^  though 
the  one  is  to  himfelf  for  Life,  and  the  other  for 
Years  :  an<l  Co.  L//.  134  2%.  was  .cited,  that  where 
t)rie  takes  an  Eftat.e  to  himfelf  for  Years,  the  Re- 
mainder to  his  Heirs,  this  is  a  new  Eftate  Jn 
him  sind    hot   the    apci.ent  Reverfion ;  otherwife    • 
^'hen  he  takes  aa  Eltate  for  Life,  the  Remainder 
t0  bis  Heirs ;  and  Hob.  33  ^  Dji  t34i  a.    163^ 
where  it  is  held,  tl^at  when  a  M?in  feized  a  parte 
materna  makes  a  Feoffmenj,  of  levies  a  Fine,  irc^ 
and  exprefly  declares  the  Ufe  to  hifti  and  his  Heirs ; 
this  fliall  be  to  the  Ufe  of  his  Heirs  ^i /itr/^  ^/2- 
terna :  Otherwife  where  he  does  not  exprefly  de-^ 
dare  the  Ufq^  but  levies  a  Fine,  £5f^.  without  an 
exprdfs  Declaration  of.  the  Ufe,  there  the  Ufe  fball 
be  theiame  it  was  before  without  any  Alterations 
But  on  the  other  Piirt  wiere  cited^  5  £.  4.  7.     a  APimfurdcne^ 
Co.  Binghapi\  Gafej  That  it  4s  all  one  be  the  Ufe ^^*'^^J;J"^^^ 
jfixpreded  or  not )  the  Word  Heirs  (hall  be  Heirs  S/^r^^^a^/v 
of  the  fame  Quality  as  before  :  And  of  that  Opi-  t'-o<t*^c€  the  Heir 
nion:wa8  the  Chief  Juftice,  and  ruled  the  po/lea  c^uilcE^jT' 
to  be  deliveredv    But  the   Heir  a  parte  pat€rnd,^o\.i,^.f»^ 
not  being  fatisfie^  with  this  Opinion,  brought  a 
new  Bje^r^nt^  which  *  is  entered  HilL  6  W-  Z"  ^*   *  P-  40J. 
jB*  Rot,  306*  where  this  whole  Matter-was  found 
fpecially,  and  there,  upon  Argument  and  the  Au- 
thorities before  recited.  Judgment  was  given  by  ' 
the  whole  Court,  vi%,  Treby^  Nevil^  and  the  two 
Powels  Juftices,  for  the  Heir  a  parte  materna  for 
the  whole:  And   they  did  not   differ  the  Cafes 
•  Pakt  IIL      .            n                           where 


Michailmas^  6  tf^ilUam  iS  Mary^ 

ip^bere  the  EftsUe  vras  limited  to  the  Anceftor  for 
Years,  or  for  Life,  the  Rei&ainder  to  bim  in 
Fee^  for  in  both  thefe  Cafes  the  Fee  is  the  old 
ReVerfion  and  (hall  go  to  th^e  Heirs  a  parte  w^- 
terna.     Nor  did  they  admit  the  Difference  where 
the  Ufe  is  exprefly  limited  by  the  Deed^  or  im^ 
plied  by  Law  without  any  exprefs  Limitation  ; 
but  that  in  both  Cafes  the  Fee  remains  in  the  Do* 
nor,  and  was  never  drawn  out  of  him.     And  that 
it  neither  merged  the  Eftate  for  Life  or  for  Years, 
but  thait  both  are  preferved  by  the  mefne^Remain- 
ders  over,  which  come  between  thofe  Elates  and 
the  Rev^fion,  as  was  held  in  the  Earl  of  Bed^ 
ford\  Cafe,  f<^h.  3.    Afo.  /.  719.  2  Atvd.  Pdfib^ 
lyp.  ¥U  17.  Roll.  2  Abr.  418.  the  fame  Cafe; 
where  ^till  John  Lord  Ruffil  in  whom  the  nekt 
Reverfion  In  Tail  was,  both  the  Term  for  Year^ . 
and  aifo  the  Reverfion  in  Fee  ftood  dtAinft  in  the 
Earl,  'oiz.  the  Term  for  4oYeSrs  and  the  Rever- 
ii^Tincii.     fion  in  Fee'}  and  in  Ptunket  snd  Holme^s  Cafe, 
inirat*  HilU  1658.  Rot.  5^1.  B.  R.  fed  adjornat^ 
Mich.  13  Car.  2.  where  a  Feme  devifed  Lands  to 
her  Son  and  Heir  Thomas^  aiid  if  he  died  without 
Ifiae  living  Leonard,  to  Leonard  &nd  his  Heirs ; 
but  if  be  had  l&ue  living  at  his  Death,  4o  him 
and  hk  Heirs,  there  the  Fee  defceckiing  upon 
Thomas  did  not  merge  bis  Eftate  for  Life,  but  it 
'     w^  pi^ferved  by  the  contingent  PoffibUities  cem« 
\ng  between  his^  Eftate  for  Life  and  the  Fee ;  and 
'  '  feeing  that  Holt  had  before  deftvered  his  OpinicHi 

the  fame  way,  no  Writ  of  Error  was  brought^ 
and  fo  the  Cafe  refted.  Pemhrton  fot  t^e  Heirt 
a  parte  matefna^  Levirz  for  Ae  Heirs  a  parte  pi^ 
Urna  in  both  Places. 


Reeve 


Kth^adthaii  6  Wffiam  ^  Mary, 


*  kiiiie  agaliift  Loii^,-  •  P.  408. 

tit  the  Uoufe  of  Peers  after  the  End  <f  this  Term. 
8.  C.    4  Mod.  48i.  Lex  Teftint.  407.    Salk.  328. 

P'ltKOR  of  a  judgment  ift  £jeffmerii  iir  C.  B.  t)cvirc  to ^.  for 

y  aiStmed  in  B.  R.  where  .bn  a*  fpecitfl  Vetdift  5;r^'oK^ 
in  Ejeftmetir,  the  Ca((f  was  this.    ySn  Long  be-  son  m  Twi,  ^(. 
ixi^  Ifeifed  iir  Pee  de^ifed  the  Lands  m  queftion  to  ^"^"^  '^^ 
ivnty  Loftgx^t  eldeft  Son  df  his^  Brother J^/t^A^rrf  before  imy'sor 
for  Life;  the  Remainder  to  hh  fitff  Sotl  in  TaiF,  '"^^^^^'^ 
Remainder  tb  all  his  other  Sons  in  the  fame  man*'  aSon  of^.  it 
ner.    Remainder    to   Richard  the  Leffor  of  the  |*^*^^j«^«T 
Plaintiff  for  Life,  Remainder  to  his  firft  ^nd  all  cro.  £jis.  S7S, 
his  other  Sons  in  Tail)  with  divers  Remainders ^^743. 
over,  and  dies,  H?;iry  enters  and  was  feifed,  but  ^jo^n.  1/1,171. 
^before  he  has  any  Son  born  dies,  leaving  his  Wife  »  sid  47, 
great  with  Child.     Richard  the  Leffor  enters  as  in  JjJ"'  '^•-♦'^• 
his  Remainder  ;  and  fix  Months  after  the  Defen-  >  i^-  n. 
dant.  Son  of  Henry ^  is  born,  and  his  Guardian  en-  ^  Mld.^2S4. 
ters  for  him  upon  the  Leffor,  who   thereupon  £ngUih  sue. 
brings  Ejedment :  And  the  Caufe  being  tried  be- j^,^"^-^ 
fore  Turton   Baron  of  the  Exchequer ^  this  whole  iiiih  i;tat.    . 
lilatter  was  found  fpe9ially  ;  and  upon  Argumen.t  ^tIJ^r^' 
in  C  B.  Jfldgment  was  by  the  whole  Court  given  60  *""   ^' 
for  the  Plaintiff  for  two  Caufes,  1 .  For  that  this  j^*""*** 
being  a  contingent  Remainder  to  the  firft  Son  of 
Henry y  and  he  not  being  born  at  the  Time  the  par- 
ticular Eftate  determined,  it  became  void.  2.  The 
next  in  Remainder  being  the  Leffor,'  and  he  hav-  « 

ing  entered  before  the  Birth  of  the  firft  Son  oi 
Henry,  he  was  in  by  Purchafe,  and  fhall  not  be 
evicted  by  an  Heir  borir  afterwards,  5  E.  4.  6. 
9  H,  7.  5.  (^c.  whereupon  the  Defendant  brought 
Error  in  B.  11.  where  the  Judgment  was  affirmed 

I  i  2  by 


Micbaelmasy  6  fffilliam  ^  Mary. 

by  the  whole  Court;  whereupon  he  brings  £rr6r 
in  Parliament  where  the  Judgment  was  reverfed 
by  almoft  all  the  Lords  in  Parliament,  becaufe  it 
being  a  Will  they  conftrued  it  according  to  the 
Intent  and  Equity  and  Meaning  of  the  Parties, 
\vhich  they  laid  could  never  be  to  difmherit  the 
Heir  of  the  Name  and  and  Family  of  the  Devi* 
for,  nor  would  they  do  it  on  fiich  a  Nicety.  But 
all  the  Judges  were  much  diflatisfied  with  this 
Judgment  of  the  Lords,  nor  did  they  change  their 
Opinions  thereupon,  but  very  much  blamed  Baron 
Turion  for  permitting  it  to  be  found  fpecially  where 
the,  Law  was  fo  clear  and  certain^.  Lfvinz  for  the 
PlaintiflF  in  the  Ejedtmebt. 


I       « • 


Hilary 


•4       ■  « 


<^   n  !■!  t      1 1  »  ■  ■P»i 


Hilary  Term,  •P.409' 


IN  THE 

SIXTH  YEAR  OF  THE  REIGN 

OF 

WILLIAM  THE  THIRD. 


In  the  Gommon  Pleas. 


Perkins  againft  Lambe. 


DOWER,  and  upon  Default  a  Grand  C<2/«  oa a judgmeat 
iffued,  and   fuggefted    that    the  Hufband^';:;'^^^. 
died  feized,  and  thereupon  a  Writ  of  Enquiry  of  » to  be  given  of 
ithe  V^Iue  of  the  Lands,  ^nd  the  Inquifition  re-  q^^JJ'^,.^' 
turned  60A  Damages  for  the  Lands ;  and  it  was  to  the'renant 
inoved  to  ft^y  the  filing  of  the  Writ  of  Enquiry  ^^  t^w^and. 
becaufe  no  Notice  was  given  to  the  Tenant  of  it, 
ftor  of  Ithe  E^pecution  thereof :  Whereto  it  was 
anfwered,  That  in  real  A6tions  no  perfonal  No- 
tice is  to  be  given,  but  the  Tenant  ought  to  take 
Npiice,  becaufe  the  Writs,  viz*  the  Summons, 
&c.  ar€  always  executed  Upon  the  Land  and  not 
elfewhere ;  but  fer  Culr^.     The  Grand  Cape  is  a 
Judgment,  and  thereby  the  Suit  is  determined  at 
the  Common  Law,  and  the  ]Pamage$  for  the  Va- 
lue of  the  Land  is  but  an  Addition  by  the  Statute 
of  Markbtidg^^  and  founds  in  Pamages  only ; 

and 


Hilary,  6  JVtlliam  lU. 

and  that  perfonal  Notice  ought  to  be  given  of  cha 
Writ  an^  of  the  JEli^ecution  thereof  by  Enquiry , 
as  is  done  in  other  Cafes  of  Wrics  of  Enquiry ; 
and  for  Want  of  Ifotice  they  difcbarged  the  In-- 
quifition,  and  awarded  a  Re(Ut«|tion  of  the  Da- 
mages levied  thereon,  ^are  hereof,  for  the 
Pradifers  faid  it  was  not  ufual  to  give  Notice  of 
executing  a  Writ  oJP  Enquiry  in  fuch  a  Cafe  of 
Dower.  NotUy  this  Cafe  was  rul^d  two  or  three 
Terms  pad,  but  was  forgot  to  be  reported  till 
now. 


•p.  410.  fInJS.  jR. 


fridi  againft  the  Earl  of  Batb^ 


S.  C  1  Salk.  i%o. 


Co 

Bulic 

114 


1 

E.»id«.ee  »4-.  jryECTM^I^T  qpop  a  J.eafc  by  Tri^t  tried  ^ 
t:tt^  f  ,  the  B4r  in  S.^R.  before  m  Cb.  jr^  an4 
tjic  Death  of  Cves  J^yr^  only  m  Court.  P^ide  fUi^qe  a  Title  to 
FlT»fcr'li!d'  ^^^  I^ands  in  Qu^ftion  a$  Heir  to  Ge.orge  late  Duke 
Mother.  of  /tibemarley  W?.   Son  of  ^  Ds^ugnter  of  one 

j^'^^^^t  *  Mofi^  the  (sider  Brother  of  the  f^icl  Duke,  fupppf- 
i"      '     ing  that  Puke  G^fr^^  rfied  yitbout  lflue;'T|ie  £• 

H^'fave^L  r  ^*  ^^^^  rpake^  a  Title  bv  a  Pe^d,  apd  ^'A>  by  4 
^^4rgrave   .  •  ^ji|  ^j^j^  by  Dufce  Chri fi  Op  & er  Soxk  of  Puke 

Qeor^e.  Whereto  the  Plaintiff  faid,  Tb^t  C  wa» 
not  the  Sou  qf  Dijke  Q.  but  a  3^ftard^  becaufis 
at  the  Time  of  the  JUarriage  of  Duke  Q^  with 
puke.  Chrifiopk^r\  Mother  (bq  bad  \  Hufband 
livipg  tp  whom  (be  ws^s  lawfully  married,  and  fo 
her  Marriage  with  Dyke  Q*  was  voidj  and  pro- 
duced feveral  Witneifes  who  eudeayoured  tp  prove 
this.    Whereto  it  was  »afw^ed  ^y  the £.  of  BoJth\ 

Couniel, 


Hilary^  6  Wijliam  III. 

Counfely  That  they  ought  not  to  be  admitted  to 
give  fuch  Evidence  to  baftardize  the  IfTue  after  his 
X>eatb,  and  after  the  Death  of  Jiis  Father  and 
Mother,  who  were  married  in  1652,   and  lived 
together  as  Hufband  and  Wife  their  whole  Liv^s 
after    until  their  Deaths,  (without  any  Queftion 
made)  which  happened  not  till  1(363.     ^^^  ^'^ 
X)uke  C.  during  his  whole  Life  was  taken  and  ac- 
knowledged as  his  Son  and  Heir  till  his  Death, 
which  was  in  i668.  and  he  was  flyled  Son  and 
Heir  of  Duke  G.  both  in  the  Settlement  and  in 
the  Will  of  Duke  G.  and  enjoyed  the  Eflate  ac»^ 
cordingly,  and  fo  had  the  Earl  under  him  by  the 
Settlement  and  Wiil  of  Duke  C.  till  this  prefi^nt. 
Alfo,  That  Duke  C  fat  in  Parliament,  &c.  as  the  Proof  €#^  Bif- 
Son  and  Heir  of  Duke  G.  and  fo  was  he  ftyled  in  f^^^*^ 
the  Patent  made  to  him  by  King  Charles  II.  and  King**  Patent^ 
alfo  in  an -Aft  of  Parliament  •  made  to  difpofe  of  ^"^^jf^^fj^^ 
certain  Lands  fo  fettled  upon  him,  which  he  could  alfo  the  Father* 
not  difpofe  of  without  fuch  an  Aft,  and  that  there-  wm"^*hkh°** 
fore  the  Plaintiff  (hould  not  be  admitted  to  baftar- caih iiim hitScii 
dize   him  after  the  Deaths  of  himfelf  and  his"f**"f^j;' ?°*^ 

i-i7  tik/ri  c        !•/-%  Ml  •    though  he  late 

^  Father  and  Mother ;  for  this. Court  will  not  permit  in  PariiamcDt, 
the  JEcclefiaftical  Courts  fo  to  do,  but  in  fuch 
Cafi^s  have  often  granted  Prohibitions  to  them,  as 
Kenn\  Cafe,  7  Co.  44.  And  that  what  they  would 
not  permit  the  Ecclefiaftical  Courts  to  do  in  fuch 
Matters* v^hereof  they  are  the  proper  Judges,  they, 
themfelves  ought  pot  ^o  do,  Bu^  it  was  anfwered 
by  both  the  Judges,  that  if  the  Matter  obje&ed 
was  true,  the  Marriage  was  null  and  void,  and 
the  Jury  might  (enquire  and)  try  fugh  Fads  as  - 
would  make  it  void,  and  they  admitted  the  Evi. 
dence;  and  afterwards  upon  a  long  Trial  and  Di» 
verfity  of  Witnefles,  the  Jury  not  being  fatisfied 
with  the  Evidence  gave  *  their  Y^^i'difk  for  the  ♦  P.  411* 
Defendant  the  Earl  of  Batk  Levinz  and  others. 
Qf  Counfel  for  the  Earl  of  Batb, 

Halt 


as 


Blaryy  6  Willi<im  III. 


Hall  and  Keene  againft  Potter  in  Chancery,  and 

the  Houfe  of  Lor4s. 

■  '  .  a  ■        •  *  • 

t 

BdndtfLTxA  Coxf-  CT  fJOM AS  Tbtnne  gave  an  Obligation  of  loco/. 
lurfng^o^M^r,  to  Mfs.  Potter,^  Conditioned  to  pay  to  her  500/. 
riagrct,  void.  Within  tfirce  Months  after  he  (hould  be  married  to 
Shower  p. c.     ^^g  L^jy  Q^i^^  ^  Widow  of  great  Fortune  and' 

aVtrnoji39»,  HonouT,  being  the  Daughter  and  Heir  of  'Jofce^ 
^oMod  4?  ''"^  Percy  the  laft  JEarl  of  Northumberland  of  that 
cha.  Prcc  267- Name  :•  And  in  Debt  on  the  Obligation  Iffue  was 
xP.wms.n8,^^^j^^j^  that  they  were  never  married,  (he  being 

3V  wm8.66.  afterwards  killed)  and  a  Vcrdiil  for  Potter  againti 
''vrf^"*^^^'   H/i//  and  Keene y  who  wete  Thinne'^  Expcutorsj 
ivcfcy549!     whereupon  they  brought  their  Bill  in  Ch^nceiy^ 
xStrtngca^o.  furmifing  that  it  was  a  void  ConiraQ:,  it  being  for 
Procurement  of  a  Marriage  of  Tbinne  to  the  I-ady 
Ogle^  (he  being  a  Perfon  of  fuch   great  Honour 
and  Fortune  J  and  they  infifted  principally  on  two 
Things :   1.  That  nothing  was  done  by  Potter  but 
only  advifing  Tbinne  to  apply  himfelf  to  Brett  who 
had  a  great  Intereft  with  the  Lady  and  her  Friends, 
and  fome  fmall  Matter  expended  for  Tbinnc*s  En- 
tertainment, and  fo  no  fufficientConfideration  was 
for  the  Obligation.     2.  If  there  were,   yet  fuch 
Contrafts  for  procuring  of  Marriages  are  of  dan- 
gerous Confequence,  and  tend  to  the  Ruin  of  Fa- 
milies, and  divers  Precedents  were  produced  where 
fuch  Contrafts  have  been  fet  afide  in  Equity,  (but 
in  all  thofe  Precedents  there  appeared  fome  Cir- 
cumvention in  the  Cafe,  excepting  one  about  1  c 
Cb.  I.   decreed  by  the  Lord  Keeper  Coventry,) 
But  thereto  it  was  anfwered  by  Potter^  That  here 
being  no  Fraud »  Circumvention,  or  iir  Praftice, 
ufed  in  this  Cafe,  bqt  only  Advice,  the  Contrail 
was  not  illegal  j  for  Advice  is  as  lawful  in  fuch 
Cafes  as  in  other  Cafes  if  it  be  without  Fraud  or 

ill 
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i!1  Praftice ;  and  here  none  is  proved.     Alfo  this 
Marriage  was  convenient  Cr- r.  fuitable)  in  Re- 
fpect  of  their  Eftates,  for  though  the  Lady  was 
Heirefs  to  a  very  great  Eftate,  yet  it  was  in  Rc- 
yerfior,  and  depending  upon  two  Jointures  for  a 
great  Part  of  it ;  and  Tbinne^s  Eftate  was  great  in 
roffeffion,  v/z.  loooo/.  perJnnum,  and  he  a  Gen- 
tleman of  a  great  Family  though  not  of  the  No- 
bility, and  if  any  Advantage  were;  in  the  Cafe  it 
was  to  Tbinne,  and  therefore  his  Executors  had  no 
Keafon.  to  complain  of  the  Matter;  *  and  divers  *  ?•  4*^^ 
Cafes  have  been  adjudged  in  the  Courts  at  Com- 
mon Law,  where  on  fuch  Contrafls  the  Parties 
have  recovered  their  Recompcnce,  if  the  Cpntrafts 
were  duly  made  without  Fraud  or  Circumvention ; 
and  particularly  one  touching  a  Marriage  between 
Fofter  and  Ramf^y,  within  two  or  three  Years  paft, 
,where  the  Defendawt  Fojler  promifed  to  the  Plain- 
:tiff  in  the-Adioa  50/.  if  hp  would  procure  Rajn-- 
fey  a  Widow  to  m^rry  him,  whereupon  he  brought 
an  A£lion  for  the  50/.  after  the  Marriage,   and 
f  ecovered  the  whole  in  Damages,  which  Verdid 
'  being  fet  afide  for  Impcrfeftion  in  thePeclaration, 
the  Plaintiff  brought  a  new  Aftion  and  amended 
his  Declaration  and  recovered  all  the  faid  30/. 
again  in  Damages,  and  had  it  paid  him;  both 
which  Trials  were  b.efore  Holt  Chief  Juftice  at 
Guildhall^  and  there  being  no  Fraud  or  Circutn- 
yention  in  the  Cafe,  there  was  no  Doubt  made  of 
the  Legality  of  the  Contrafk :  And  of  that  Opi- 
nion was  the  Lord-Keeper  in  Chancery,  and  upon 
a  Re-hearing  difcharged  an  Order  made  by  the 
Mafter  of  the  Rolls  to  the  contrary^  and  difmiffcd 
the  Plaintiff's  Bill  j  whereupon  he  appealed  to  the 
Houfe  of  Peers,  and  upon  hearing  the  Caufe  there 
i^ll  the  Lords  but  three  or  four  were  of  Opinion, 
Th^t  all  fuch  Contrails  concerning  Marriages  are 
-  of  dangerous  Confequence,  and  not  to  be  allow- 
ed; 
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«d ;  aad  they  rev^rfed  tbe  Decree  of  Difmiffion 
made  by  the  Lord  Keeper;  aud  decreed  the  Obli- 
gation tp  be  void.  Levins  for  Potur  in  both 
Cftfe«. 


•  P.  4>3-  •  Oke$  againft  /^»^^. 

Prohi-brtiontca  pROHIBITlON  of  a  Suit  in  the  Eccicfxaftical 

^^^T'        Court  for  Dilapidations,  on  a  Suggcftioa^Tbat 

Miig  barred  id  the  Plaintiff  at  another  Time  iiad  brought  an  Ac« 

c^rSTiSi    t^on  on  the  Cafe  in  this  Court  for  the  fame  Dila^ 

Ciine.  pidations  ad  DmarC  looJ.    To  iviiich  the  then 

Defendant  (now  Plaintiff)  pleaded  Tender  of  loL 

vfbich  was  fnffident  to^  repair  the  Dilapidations. 

Whereon  the  then  Plaintiff  (now  Defendant)  took 

Iffue  that  the  i  o/.  was  not  fufficient,  and  a  Verdid 

that  it  was  fufficient,  and  Judgment  thereon  had, 

which  he  now  pleaded  in  Bar  in  the  Eccledaftic^ 

Court,  and  they  refufed  to  receive  it,  whereupon 

a  Prohibition  was  here  prayed  and  granted ;  for 

the  Plaintiff  in  the  Ecclefiafticai  Court  having  been 

barred  of  Dilapidations  at  the  Common  Law,  it 

ihali   bar   him   from   fuing  in  the  Ecclefiaftical 

Court ;  and  of  that  Opinion  were  the  whole  Court 

of  C.  B.   and  granted   t,he  Prohibition:    Sut  yet 

T^reiy  Chief  Juftice  doubting,  it  was  adjourned  tq 

the  following  Term. 


Bar^rave  againft  Atkins. 

Award  of  fere-  r\  £^7"  on  Obligation,  conditioned  to  perform 
whaS^artis  ^u  Award  of  ail  Con  trover  fies,  cSrr.  Defen- 
void  yet  good  dant  pleads  uo  Award.  Plaintiff  replies  and  fets 
^yd^^*"""*  forth  an  Award  that  the  Defendant  (hould  pay  to 
Awards  ii6.  the  Plaintiff  7/.  loj.  on  the  i  ith  of  March  next 
following,   and  alfo  all  the  Expences  of  a  Suit 

profecuicd 
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profecuted  by  the  Plaintiff  againft  the  Defendant, 
fs?  omnes  rathnabiles  expenfns  which  the  Plaintiff 
fujlinuljfet  circa  fe^am  pradid\  And  that,  there- 
upon each  Party  (hould  makie  general  Releafes  to 
one  another,  and  affigns  a  Breach  on  the  Non« 
payment  of  the  7/.  10/.  Defendant  rejoins,  NuU 
lum  iale  fecerunt  arbitrium.  On  which  an  Iflue  was^ 
and  Verdid  for  the  PlainriflF,  and  it  was  moved  in 
Arreft  of  Judgment  by  Levinz^  That  the  Award 
is  void ;  for  nothing  is  awarded  to  the  Defendant 
but  the  Releafe,  and  that  is  not  to  be  made  till 
the  *  reft  be  performed;  and  though  the  Award  *  ?•  4'4« 
is  good  for  the  7/.  iox»  which  is  certain,  yet  the 
Expences  of  the  Suit^  and  all  reafonable  Expences 
which  the  Plaintiff  has  expended  circa  Seflam  prd- 
di£V  is  wholly  uncertain  and  void  as  to  them,  and 
tthe  Award  in  that  Part  thereof  can  never  be  per- 
formed, and  fo  the  Releafe  is  never  to  be  made; 
for  it  is  to  be  made  fuperindey  &c.  And  fo  held 
the  Court  in  Hill,  laft,  when  it  was  firft  moved ;  •  ^ 

but  now  in  this  Term  it  being  moved  by  Lutwycbe 
fpr  the  Plaintiff,  and  the  Cafe  of  Pinkny  againft  » L«>^ua  s-. 
Bullocky  Pafcb,  23  Car.  z,  cited^  where  the  Award 
wa$  to  pay  1  of.  and  the  Charges  fpent  at  the  mak- 
ing of  the  Award,  ^nd  e^ch  to  releafe  to  the  other; 
thpugti  as  tQ  the  Charges  it  was  void,  yet  on  pay- 
ing the  foA  it  was  adjudged  be  ought  to  releafe: 
So  h/5re :  Whereupon  Judgment  wa&  for  the  Plain- 
Jiff- 
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IK   THE 

SEVENTH  YEAR  OF  THE  JIEIGN 

OF 

.  WILLIAM  THE  THIRD, 


In  the  Common  Pleas, 


Zouch  agaiaft  Tbompfon^ 

Hilary,  7  William. 

Writ  o£  Scire  /^TT^HE  Lord  the  King  h^th  fent  to  his  Jufticcs  of  the 
/mhs  10  avoid  a  I  ficnch  here  hrs  Writ  Clofe  in  thcfe  Words :  Willtam 
S^'iln^Dc^  the  Third  by  the  Grace  of  God  of  England^  Scotland, 
'^  FrancC'i  and  Ireland  King,  Pefendcr  of  the  Faith,  ^r.  to 
his  Juftices  of  the  Bench  greeting.  XV  hereas  by  Fine,  in 
the  Court  of  the  Lord  Gharks  the  Second,  late  King  of 
England^  of  the  Bench  at  Weftrmnjler^  on  the  OSaye  of 
St.  Hilary,  in  the  twenty*  fourth  Year  of  his  Reign,  bcfofC 
'John  Vaughan^  J^hn  Archer,  Hugh  fVyndham,  Robert  A* 
kins,  and  IVilliam  Ellis,  Juftices,  and  other  faithful  Subjed$ 
of  the  faid  late  King  then  there  prefent,  levied  between 
'  Stephen  Thompfon,  Demandant,  and  John  Selkif  and  Eliza-^ 
heth  his  Wife,  Deforciants,  of  one  MeflTuage,  forty  Acres 
ofiLand,  twenty  Acres  of  Meadow,  thirty-four  Acres  of 
PflAtire,  fix  Acres  of  Wood  and  Common  of  Pafture,  with 
the  Appurtenances,  in  Elvetham  Barnards  otherwife  £/■ 
verton,  and  Elvetham  otherwife  Eherton  Sturmy,   in  the 

Coujiiy 
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Oounty  of  Snabampioth  tbey  the  &id  John  and  Elizaifiih 
acknowledgjed  tbe  Tenements  and  Comrvon  of  PaAure 
aforeiaid)  with  tbe  ^Appurtenances,  to  be  the  Right  cf  the 
faid  StiphiHy  as  thofe  which  the  faid  *  Stephen  hach  of  the 
Gift  of  the  faid  John  SeJIon  and  Elizabetbj  and  thofe  they 
remifed  and  quitted  Claim  from  them  the  faid  John  and 
£lisuiketh  ai>d  their  Heirs  to  the  faid  Stephen  and  his  Heirs 
for  ever.     And  further  the  faid  John  and  Elizabeth  for 
tberofetves  and  the  Heirs  of  the  faid  John^  granted  that 
they  would  warrant  to  the  faid  Stephen  and  his  Hetrs  the 
l^eoem^nts  and  Common  of  Failure  aforefaid,  with  the 
Appurtenances^  againft  the  iaid  Joh^  and  Elizabeth^  and 
the  Heirs  of  the  faid  John  for  ever.     And  for  that  Recog- 
lution^   R^mife   and   Quit-Claim,   Warranty,   Fine    and 
Concoi'd,  the  faid  Stephen  gave  to  the  faid  John  and  Eliza* 
beth  one  huiidred  and  twenty  Pounds  Sterling,  as  by  the 
faid  Fine  of  Record  in  our  Court  of  the  Bench  before  us 
remaining  more  fully  appeareth.     And.  now  oa  the  Jiehalf 
of  Jamei  Zouchj  £fquire,  now  and  at  the  Time  of  the 
levying  of  the  faid  Fine,  and  from  thence  hitherto  Lord  of 
the  Manor  of  Odham^   with  the  Appurtenances,    in  the 
County  of  Southampton  aforefaid,  which  is  of  the  antient 
Demefne  of  England^  as  it  is  faid  we  are  fupplicated,  than 
whereas  the  faid  MeiTuage  and  forty  A^^res  of  Land,  twenty 
Acres  of  Meadow,  thirty-three  Acres  of  Pafture,  fix  Acres 
of  Wood  and  Common  of  Pafture,  with  the  Appurtenan- 
ces, in  Elvetham  Barnards  otherwife  Elverton  aforefaid,  of 
the  faid  Tenements  in  the  faid  Fine  contained,  are  held, 
and  from  the  Time  whereof  the  Memory  of  Man  is  not  to 
the  contrary  were  held,  of  the  Manor  aforefaid,  and  for  the 
whole  Time  aforefaid  until  and  unto  the  levying  of  the  faid 
Fine,  were  pleadable  in  the  Court  of  the  faid  Alanor,  ac- 
cording to  the  Cuftom  of  the  faid  Manor,  and  not  elfe- 
where*     And  the  faid  MefTuage,   forty  Acres  of  Land, 
twenty  Acres  of  Meadow,  thirty  three  Acres  of  Pafture, 
fix  Acres  of  Wood  and  Common  of  Pafturd,   v/ith  the 
Appurtenances,  by  the  Fins  aforefaid  are  put  to  the  Gom- 
roon Law,  to  the  great  Damage  of  tbe  faid  James^  and  to 
the  manifcft  Danger  of  his  Difherifon,  and  aifo  in  Deceipt 
of  the  faid  Court  of  the  Bench,     And  whereas  aftiT  ti;e 
levying  of  the  faid  Fine,  the  faid  Stephen  Thompfon  and  John 
Seflon  and  Elizabeth  his  Wife  died,   and  one  ChriJIopher 
Thompfon  is.  the  Son  and  Heir  of  the  faid  Stephen.^  and  iViU 
{iam  Sellon  is  the  Brother  and  Heir  of  the  faid  Stephen^  and 
one  James  Goadyer  now  is  the  Tenant  of  the  fajd  l*ene- 
J  .  '  ments, 


P.4i(>- 


ftmicsy  with  the  Appurteilshee^y  af  tt  is  6ld  r  xW^  teing 
willing  to  prpovide  convtinieiir  Remdlj  feir  the  fiJd'j'AMy 
Ztfbr^  upon  the  Premises,  witting  (bat  tdi»fe  done  wlndt-in 
this  Bchatf  is  juft,  command  yoa  that  irtfj^e^ng  the  F'nM 
aforefsbkli  and  fommoni  ng  Ix^ore  you  tbofe  whom  yda  fitfll 
thtnlc  fit  to  be  famimoned,  and  hiring  the  ReafixK  .of  chd 
Parties  upon  the  one  Side  and  the  othei'j  you  Atrfher  caufe 
•  to  be  done  of  and  upon  the  annutting  of  the  faid  Fine  as^t6 

•  P.  417.   the  faid  Mefluagei  *  forty  Acres  of  LaAd^^^  twenty  Aciw 
of  Meadow,  thirty-three  Acres  of  Pafture^  fi%  Acr^  of 
Wo(kl  iOiA  Common  of  Pafture^  With  the  App<frtetiaiiGe*y 
which  of  Right  and  according  to  the  I^aw  and'  Cuftmil 
of  ouF  Kingdom  of  EngUmd  you  IhaR  fee  fit  to  be  dotfic% 
Witnefs  ouFfetf  at  Wtjiminji^r^  the  23d  \yxj  of  Jaihuirj^ 
in  the  7th  Year  of  our  Reign.    Re^nMs.     By  the  L&iA 
Keeper  of  the  Great  Seai  of  England^  at  tke  Inftance  ef 
^negation  upon  the  Plaintiff,  received  61.  %d.    H,  Heth^ringfm.    ASm^ 
^Sare/aaai.  wards^  tawit>  upon  the  1 2th  Day  of />^rtt^r^,  inthi»6iM 
Term,  comes  here  into  Court  die  faid  Jamsf  ZrarA*  by 
fafAei  Field  his  Attorney,  and  fait^  that  the  Fine^fbreflid 
wa^  levied 'in  the  Court  aforefaid  of  the'  (aid  late  King 
CharUs  the  Second  of  the  BeAch  aibrefaid'  here,  between 
the  faid  Stephin  Tbm^m^  and  jthn  Stlhu  and  BtizoMbi 
of  the  faid  Tenemeiits  and  Common  of  Pafhire,  with  the 
Appurtenances,  in  the  MfiKiner  and  Form  aForefaid,  as  by 
the  faid  Fine  of  Record  in  the  Court  of  the  faid  Lord'  the 
now  King  here  remaining  mo^e  fully  appeitjieth<     And  that 
he  the  faid  yames'  Zimeh  at  ttie  Time  of  the  levying  of  chtf 
faid  Fine  was  and  as*  yet  is  Lord  of  the  Manor  of  OdioM 
afbreimd,  with  the  Appurtenances,  in  the  County  aforefsudy 
which  is  of  the  antient  Demefne  of  the  Crown  of  the  Lord 
the  King  of  England.     And  that  the  faid  MefTuagtf,  forty 
Acres  of  Land>   twenty  Acres  of  Meddow,   tbirty-thretf 
Acres  of  Pafture^  fix  Acres  of  Wood  and  Common  of 
Paflure,  with  the  Appurtenances,  in  Elveiham  Barnardt^ 
other  wife  Elvtrton  aforefaid^^  o^  the  faid  Tenements  in  the 
Fineafore&id  contained  are  held  of  the  Manor  aforebtd; 
and  from  the  Time  whereof  the  Memory  of  Man  is  not  to 
the  contrary,  until  and  unto  the  levying  of  the  faid  Finey 
were^  pleadable  in  the  Manor  of  the  Court  aforefaid^  ac-* 
•hording  to  the  CuAom  of  the  faid  Manor,-  and  not  eUb» 
where.     And  the  faid  MefTuage,   forty  Acres  of  Land, 
twenty  Acres  of  Meadow,  thirty-^threc  Acres  of"  Pafluret 
fix  Acres  of  Wood  and  Common  of  PaAure  afore&td,  with 
the  App^fTtenances,  by  the  Fine  aforefaid. are  put  to  the 

Common 
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Common  Lave,  to  th6  greit  Diknaee  of  di«  faid  Jiiw/j:,  and. 
to  the  makhifeft  Duigdr  of  bts-DimerHbn,  ^aiwl  aKb  in  De- 
cci[^  of  the  faid  Court  herej  and  that  after  the  levying  of 
the  (aid  Fhie  the  b\6  Sitphen  H^himffon  and  John  Seikn  and 
EUzaiith  died,  to  wk,   sM:  Ehitoam  Barnards  othervrife 
EhertoH  albrefaidi  and  the  faid  X^ri/hpher  Thompfin  is  the 
Son  and  Heir  of  the  faid  Stephen^  and  thq  faid  Prilliam  SeU 
kn  is  the  Brother  and  Heir  of  the  faid  John  Selion^  and  the 
fajd  James  Goodyer  now  is  the  Tenant  of  the  faid  Tene- 
ments with  the  Appurtenance^*     Artd  this  the  bid  James 
Zoucb  is  ready  to  verify,  ^c.  whereupon  he  prays  that  the 
(aid  Fine  as  to  the  faid  MefTuage*,  forty  Acres  of  Land, 
twenty  Acres  of  Meadow,  thirty-three  Acres  of  Pafhirc, 
fix  Acres  of  Wood  and  Common  of  Pafturc,  with  the 
Appurtenances,  may  Be  reverfed  and  annulled;  *  and  that   •  P.^iS* 
he  to  his  Court  and  to  all  Things  which  he  h;tth  loft  by 
Occafion  of  the  faid  Fiftc,  may.  be  reftored,  ^r.     And 
becaufe  the  Juftices  here  are  ignofant  whether  the  Allega- 
tion aforeCud  of  the  faid  James  Zancb  be  true  or  not,  and 
becaufe  it  is  neceflary  and  expedient,  that  the  faid  Chrl/ia^ 
pber  Thompfifty  fVlRiain  SeltoH^  and  James  Goodyery  for  their 
lntere({$  in  the  (aid  Meffuage,  forty  Acres  of  Land,  twenty 
Acre»  of  Meadow,  tbirty-t}lree  A^rM  of  Paitare,  fix  Acres 
of  WcKxi  and  Coramoa  of  Paftvcr,!  with  the  Apptfrteaaiii** 
ces,  in  this  Behdf  (houM  be  forewarnod,  before  that  they 
fiiould   any  further  proceed  to  the  annuUiog  of  the  (aid 
Fine,   the  SherifF  of  Southampton  aforefaid  is  commanded  renins /mew  t» 
that  he  caiife  to  come  here  from  the  Day  of  Eq/Jer  in  three  t*»e  Shcr  ff  of 
Weeks  the-  fei*  Chri/hpber  Thmpfm,  William  SeUon,  and  ^^-^-/^ 
James  G^tdytty  to  fliew  if  any  Thing,  ^c.  wherefore  the 
Fine  aforefaid,  as  to  the  (aid  Tenements  with  t&e  Appur^ 
Xenances^  by  Reaibn  of  the  Premifies,  ougbt  not  to  be  re* 
trer(ed  and  annulled,  Vc    And  feirther,  {^tf.    At  which 
Day,  to  wity  aii  the  faid  three  Weeks  of  Eajier  here  comes  Appcii 
the  bXd  James  Zoucb  by  his  Attorney  aforefaid,  and  the  faid 
James  Uoodyerhf  Samuel  Grave  his  Attorney,  and  the  faid 
Gbri/I^er  Thmffon  by  John  Bern  his  Attorney.     And  the 
iM  IViUutm  Seikn  being  folemniy  called  upon  the  fourth 
Di^y  ef  pleading  came  not.    And  the  Sheriff,  to  wit,  Ricb^  Return. 
wd  Cawper^  £fqutre,  now  returns  that  the  faid  William  hath 
nothing,  ^c.  nor.  is  found,  &fc.    And  that  the  faid  Qjrif- 
topher  and  James  Geodyer  are  attached  by  their  Pledges,  to 
wit,  John  Uetr  and  Richard  Fen  \  therefore  the  faid  IViU 
^amln  Mercy,  ^c.     And  thereupon  the  faid  James  Zoucb 
Ja  before  prays  that  the  Fine  aforefaid  as  to  the  (aid  Mef- 
fuage, 
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/uagc,  forty  Acres  of  Land»  twenty  Acres  of  McatW^ 
thirty-three  Acres  of  Pafturey  fix  Acres  of  Wood  and 
Common  of  Paftttrey  with  the 'Appurtenances,  by  Reafiui 
of  the  Premiffes  may  be  reverfed  and  annuHed,  df  r. 

Leave  to  imparl  until  the  Morrow  of  the  Holy  Irimtjy 
and  from  th«nce  irntit  (;hree  Weeks  of  ^uA&baiL 


*  P-  419.  *  Zouch  agaifril  Tbomp/ori: 

S.  C.  I  Lord  Ray.  177.  .  f  Salk.  210.     3  Salt* 
,  35«     But  thU  Ppint  doth  not  appear. 

ASuri/ariaiw  A  Sctfefdcias  by  the  Lord  of  the  Maftof,  beJng 
S^^cnt  D^-  XJl  siatient  Demefne,  againft  the  Heir  andTer- 
meihe,  where  tenant  to  avoid  a  Fitie  levied  of  a*  Meffnage  and 
l!rt!;^a1jTo  Lands  held  of  the  Manon  .  The  Sheriflf  feturns 
the  Fine,  Uen  fubil  babci  againd  the  I^eir,  and  Scire  Feii  agaialE 
^^'^^*  ^"*  the  Tertcnant,  who- comes  in  and  pleads  that  the 
Cruifc  on  Fines  Fine  ought  not  to  be  qveftioned  on  a  Scire  facias  ^ 
^^'  but  by  an  Original  WtiC  of  Difceit  fued  out  of 

Chancery ;  upon  which  Plea  the  Defendant  dc-. 
murs :  And  it  was  argued  for  him,  that  it  may  be 
done  by  Scire  Facias  on  the  Record  of  the  Fine 
being  in  this  Court,  as  well  as  by  Writ  of  Difceit 
out  of  the  Chancery.  In  Tbefaut^  Brev"  \%  Aich  a' 
Precedent  of  a  Scire  Facias  fued  oot  of  C  5.  %hcre 
the  Record  of  the  Fine  was.  And  F.  JV.  5.  99. 
G.  H.  A  Writ  of  Difceit  lhall  be  had  efther  out  of 
Chancery  or  C  B^  at  the  Election  of  the  Party. 
F.  N.  B.  105.  Aiuiit*  ^er*  on  a  Judgment  ifl 
Wafte  given  in  C.  B.  the  Court  awarded  a  Sdre 
Fac^  out  of  that  Court,  and  to  proceed  thereon, 
and  not  on  the  Attdif,  §>ucr\  So  Old  Nat*  Brev\ 
57.  a  Writ  of  Difceit  may  be  fued  upon  the  Rolls 
of  the  Court  where  the  Record  is ;  and  ib.  50* 
It  is  fometimes  Original^  and  fometimes  Judicial 

Jr/n. 


Trinity^  7  rVilHam  III. 

Trin.  21  E.  3.  PI.  5.     By  Shard,  a  Writ  of  Difiiit 
fliall  be  fued  out  of  the  Court  where  the  Record 
IS.     And  as  to  the  ObjeSion,  that  none  may  fue 
2l' Scire  Facias  upon  a  Record,  who  is  not  Party  to 
the  Record,  and  that  fo  is  not  the  Lord  here :  It 
was  faid,  that  in  Mo.   PI.   700.    a  Conufor  of  a    ' 
Statute  aliens  Part  to  one,  and  Part  to  another, 
and  Execution  is  fued  againft  one  of  them,  he 
(liall  have  a  Scire  Facias  for  Contribution  againfl: 
the  other;  for  though   he  was  not  Parrty  thereto, 
yet  becaufe  he  is  grieved  thereby,  he  (hall  have 
the  Writ.     And  the  Lord  here  is  grieved  by  the. 
.Kine,  becaufe  thereby  the  Land  is  become  Frank- 
fee.     But  after  divers  Arguments  the  Writ  was 
abated  by  the  whole  Court,  becaufe  the  Lord  not 
being  Party  to  the  Record  of  the  Fine,  a  ScY  Fac^  ^  Saiic.  no. 
does  not  lie  for  him,  but  he  ought  to  bring  his  *      °°'^' 
Original  Writ  of  Difccity  and  fo  he  did  afterwards, 
and  r^verfed  the  Fine* 


Hilary  5  William  and  Mary.  •  p^  ^^o. 

♦  Crifpe  againft  Belwood  and  another. 

Lincoln^  7    J\^ARIA  Belwood  lata  of  Gain/burgh  in  the  Declmratioo  Id 
to  wit.  J -^»^    Cbunty   aforefaid,    Widow,    and   Jofeph  Jj^^^* ""' '^ 

Gamer  late  of  G •  in  the  County  aforefaid.  La-  "' 

bourer,  were  attached  to  anfwer  John  Crijpe  of  a  Plea, 
wherefore  with  Force  and  Arms  the  Goods  and  Chattels 
of  the  faid  John  to  the  Value  of  twenty  Pounds  at  G 
there  lately  found,  they  took  and  carried  away,  and  other 
Wrongs  to  him  did,  to  the  great  Damage  of  the  faid  Johrty 
and  againft  the  Peace  of  the  Lord  the  now  King,  and  of 
the  Lady  the  now  Queen,  ^c.  And  whereupon  the  faid 
Johrty  by  Francis  yohnforiy  his  Attorney,  complains  that 
the  fiiid  Aiaria  and  Jofiphy  on  the  ift  Day  of  May,  in  the 
2nd  Year  of  the  Reign  of  the  Lord  the  now  King,  and  of 
the  Lady  the  now  Queen,  at  G  with  Force  and 

Arms,  ^c,  the  Goods  and  Chattels,  to  wit,  120  Fir  Deal 
Part  III.  K.  k  Board* 


armu. 
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BdarJs  of  the  taid  Jobti^  to  the  Value,  i^c*  there  then 
found,  took  and  carried  away>  aad  other  Wrongs,  tfr.  10 
the  great  Damage,  ^'c,  andagainft  the  Peace,  &€.  where- 
upon he  faith  that  he  is  prejudiced,  and  h^th  Danuige  to 
the  Value  of  7.0L  and  therefore  he  produces  his  Suir,  {sf<r. 
^^«*-    .  '  And  the  faid  A4aria  and  Jofepb^  by  fVilHam  Sam^w 

ttV^K^f Guilty,  their  Attorney,  come  and  defend  the  Force  and  Injuiy, 
And  as  to  the    ^heo,  ^c.  aisd  as  to  the  coming  with  Force  and  Arms, 
Refiduc  that  the  fay  that  ibcy  are  iK>t  guilty  thereof,  and  ^  tNs  they  put 
Goods  were  ta-  themfelves  upon  the  Cxxuicry,  and  the  (aid  J^n  doth  the 
ken  for  Non-    like  5  and  as  to  the  Refidue  of  thfc  Trefoafs  a&re&id  above 
WatwToII.*     fuppofed  to  be  committed,  the  faid  Maria  and  yojtfh  fay, 
that  the  faid  "Jtihn  ought  not  to  have  hi$  A£lion  afpreiaid 
againft  them  ;  becaufc  ^.t:^  (ay  that  one  Witkmghby ^Hidt* 
wian^  Baronet,   at  the  ix\A  Time  m  urhich  Um^  Troljpafe 
aforefaid  is  fuppofed  to  ^  committed,  and  ioog  before,  was 
and  as  yet  is  ieized  of  the  Manor  of  Gait^burgb^  wijtb  the 
Appurtenances  in  the  County  aforefaid,  in  his  Demefne 
as  of  Fee,  and  that  fundry  MeiTuages  in  the  Town,  and 

,  Burgh  of  G aforefaid,  in  the  County  aforefaid,  arc 

held,  and  were  heW  by  Bttrgage  Tenure  of  the  Lond  of 
the  &id  Manor  as  of  the  faid  Manor,  within  which  A4aiior 

and  within  the  Burgh  or  Town  of  G aforefaid,  in  and 

upon  the  River  Trent  there,  being  a  navigable  River,  there 

isuhad,  and  from  the  Time  whereof  the  Memory  of  Man 

is  not  to  the  contrary,  there  was  had  a  certain  Wharf 

called  a  Slaith,  Parcel  of  the  faid  Manor,  very  convenient 

for  loading  and  unloading  GDod^  s|nd  Merchandises  in  and 

*P,  421.  out  of  fmall  VeflTels •  called  Keels,  and  other  •  Veffels 

wbatfocver,  there  at  the  f^id  Bursh  or  Town,  and  accuf- 

temed  fo  to  load  and  unload  fuch  Goods  and  Merchandizes, 

and  where  the  Goods  and  Merchandizes  of  fs^trt  Pedbo 

cguld  be  loaden  and  unloaden*     And  the  iaid  Maria  and 

'J^cph  further  fay,  that  the  (aid  JP^tUfiughby^  and  all  thofe 

whole  Eftate  he  hath  and  bad  as  aforeiaid,  in  his  Manor 

2fv)rcfaid,  with  the  Appurtenances,  from  Time  to  Timc> 

and  from  the  Time  whereof  the  Memory  of  Man  is  not  to 

die  contrary,  have  repaired,  amended  and  maintained,  and 

from  the  whole  Time  aforefaid,  have  been  u£bd  and  accuf- 

tomcd  to  repair,  amend  and  maalntain  the  Wharf  a(bre- 

fiid  at  their  proper  Kxpences,  as  often  as  there  has  b^n 

Need^  and  by  Reafon  thereof  and  for  the  Support  of  the 

faid  Ex'pences,  they  have  had  and  perceived,  and  for  die 

whole  Time  aforefaid,  have  been  accuftomed  to  have  and 

perceive  a  Toll,  called  a  Water-Toll,  of  all   Goods  or 

Merchandises 
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M^chandi^et  in  fuch  fmall  Veflfcls  and  other  Veflels  bj 
tbe  Rjv^r  gforeiaid,  within  the  Manor  aforefaid  importeoi 
and  within  the  Manor  aforefaid  unloaded,  [except  of  the 
Goods  and  Merchandizes  of  the  Perfons  in  fuch  Mefiiiages 
fo  as  aforefud  held  in  the  Burgh  aforefaid^  inhabiting  and 
being  refiant;  and  of  Goods  and  Merchandizes  other  than 
Corn  and  Seed  to  be  fold  in  the  common  Mart  or  Market 
of  Q  .,       aforefeid,]  after  the  Rates  fcrflowing,  to  wit,  two 
Veooe  by  the  Ton  for  every  Ton  of  fuch  Goods  and  Mer- 
chandizes, [Corn  and  Seed  exbepted,]  and  for  Corn  and 
Se«d  after  the  Rate  pr  Proportion  of  two  Pecks  for  twenty 
Qnarters'of^fuch  Corn  and  Seed ;  ^nd  for  Default  of  Pay- 
ment of  fuch  Toll  upon  Demand  or  Requeft  thereof  they 
have  been   ufed  ?ind  accuftomed  from  fne  whole  Time 
aforefaid,  by  themfelves  their  Minifters  or  Servants,  the 
Goods  and  Merchandizes  for  which  the  faid  Toll  fo  was 
due  and  payable,  or  a  reafonabte  Part  thereof  in  the  Name 
of  a  Dtftrefs  to  take  and  detain  until  Satisfaction  fliould  be 
made  tp  them  for  the  Toll  aforefaid,  or  fuch  Diftrefs  was 
replevied  by  the  due  Procefs  of  Law.     And  the  faid  Maria 
aiid  y^fepk  farther  fay,  that  the  faid  J<^n  who  is  not,  nor  ever 
was  an  Inhabitant  or  Reftant  in  any  fuch  MefTuage  fo  as 
aforefaid  being  held  in  the  Burgh  aforefaid,  before  the  faid 
Tinic  in  which,  ^e.  to  wit,  upon  the  Day  and  Year  afore- 
faid^ In  the  Declaration  aforefaid  above  mentioned,  in  fnriall 
and  other  Veflels  by  the  River  aforefaid,  within  the  Manor 
aforefaid  imported,  and  within  the  faid  *  Manor  unloaded, 
120  Tons  of  Fir  Peal  Boards, .  not  to  be  fold  in  the  com- 
mon Mart  or  Market  aforefaid,  whereof  the  Fir  Deal 
Boards  in  she  Declaration  aforefaid  fpecified  were  Parcel : 
Whereupon  the  faid  Maria  and  Jrfeph  on  the  Behalf  of 
the  faid  ff^Uvughiy  ^nA  by  his  Command  then  and  there  re- 
<|Meftcd  the  faid  John  to  pay  the  Toll  in  that  Behalf  due,  to 
wit,  two  Pence  by  the  Tort  for  every  Ton  of  the  faid  120 
Tons  oC  Fir  Deal  Boards  fo  imported  and  unloaded,  but 
the  faid  y^hn^  the  faid  Tdl  then  and  there  refufed  to  pay, 
whereupon  the  faid  Maria  and  Jofeph^  as  the  Servants  of 
the -(aid  fVillvughh^^  and  at  his  Command  at  the  faid  Time 
in  which,  Cifr.  the  Fir  Deal  Boards   in  the  Declaration 
aforefaid  fpeciEed,  Parcel  of  the  faid  120  Tons  of  Fir  Deal 
Boards,  whereof  the  faid  Toll  was  due  and  payable,  and 

Wing  as  afbre(aid,  at  G aforefaid,  within  the  Manor 

af<»-efaid,  in  the  Name  of  a  Dti!trefs  for  that  Toll  took,  and 
carried  away  as  it  was ^a^fiil  for  them  to  do;  and  the  fame 
in  their  Poffeffion  there  as  yet  detain,  wbich  is  tiie  fame 

Kk  2  Trefpafs 


P. 


422. 
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Trerpjr&  whereof  the  (2L\&yobH  above  now  compkins;  and 
ihis  they  ^re  ready  to  verify;  wherefore  they  pray  Judg- 
ment If  the  faid  John  ought  to  have"  his  Action  afordaid 
thereupon  againft  them,  &c. 
Replication  And  the  faid  John  faith,  that  he  -by  any  Thing  by  the 

^r  '?"/and'"    *^*^  A^aria  and  Jojeph  before  alledged  ought  not  to  be 
T^ravcrfctlic      precluded  from   having    bis   AiSion  aforesaid    thereupon 
Prefcriptiou.     ^gaind  t^icm,  becaufe  he   faith  that  the  (d\^  Maria  and 
Jofcf>h  on  the  Day  and  Year  aforefaid,  in  the  JOeclaration 

aforefaid  above  fpecified,  at  G aforefaid,  with  Force 

and  Arms,  ^y*  of  their  proper  Injury,  the  faid  I20  ¥'\t 
Deal  Boards  of  the  faid  John^  of  the  Value,  ^c,  there  then 
foi^d,  took  and  carried  away>  againft  the  Peace  of  the' 
iaid  Lord  the  no.v  King,  and  of  the  Lady  the  now  Qnccn^ 
as  tlie  faid  John  above,  againft  theno  complains ;  withciic 
this  that  the  faid  IVtlloughby  and  all  thofe  whofe  Eftate  be 
*    hath  and  had  as  aforefaid,  in  his  Manor  aforefaid,  with  the 
Appurtenances,  from  Time  to  Time,  and  from  the  Time 
whereof  the  Memory  of  Man  is  not  to  the  contrary,  have 
repaired,  amended  and  maintained,  and   from  the  whole 
Time  aforefaid  have  been  ufed  and  accuftomed  to  repair, 
amend  and  maintain  the  Wharf  aforefaid,  at  their  proper 
kxpences,  as  often  as  there  hath  been  Need,  and  by  Rea- 
'  fon  whereof  and  for  the  Support  of  fuch  Expences  have  had 
and  perceived)  and  for  the  whole  Time  aforelaid  have  been 
ufed  and  accuftomed  to  have  and  perceive  a  certain  TolI> 
called  a  Wat^r-ToU,  of  all  Goods  and  Merchandizes  in 
fuch  fmall  Veffels,  aiwl  other  Veflcls,  by  the  River  afore- 
faid, within  the  Manor  aforefaid  imported,  and  within  the 
*  P  A.7.  ^.  ^*^  Manor  unloaded,  [except  of  the  Goods  and  *  Mer- 
chandizes  of  i^erfons  in  fuch  Mefluages  fo  as  aforefaid  held 
in  the  faid  Burgh,  inhabiting  and  being  Reliant,  and  of 
Goods  and  Merchandizes,  other  than  Corn  and  Seed  to 

be  fold  in  the  common  Mart  or  Market  of  G afcure- 

fiiid,]  after  the  Rate  following,  to  wit,  two  Pencf  by  the 
Ton  for  every  Ton  of  fuch  Goods  and  JN/Ierchandizes, 
[Corn  and  Seed  excepted,]  and  for  Corn  and  Seed  after 
the  Rate  or  Proportion  of  two  Pecks  for  twenty  Quarters 
cf  fuch  Corn  and  Seed,  and  for  Default  of  Payment  of 
fuch  Toll  upon  Demand  or  Requeft  thereof>  that  they  have 
been  ufed  and  accuftomed  froi;i  the  whole  Time  aforefaid, 
Aiy  rhemfclvcs,  their  Minifters  or  Servants,  the  Goods  and 
IVlarchandizes  for  which  the  faid  Toll  fo  was  due  and  pay- 
able, or  a  reafonable  Part  thereof,  in  the  Name  of  a  DxU 
trefs  to  take  and  detain  ^n^il  Satisfa£lton  (hould  be  mad« 

to 
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to  them  for  the  Toll  aforefaid,  or  fuch  Diftrefs  (hould  be 
replevied  by  the  due  Procefs  of  Law,  as  the  faid  Maria 
and  Jofefh  above  by  Pleading  have  alledged,  and  this  he  is 
ready  to  verify;  wherefore,  becaufe  the  faid  Maria  and 
yofiph  above  acknowledge  the  Trefpafs  aforefaid,  the  faid 
John  prays  Judgment  and  hrs  Damages  by  Occafion  of  the 
laid  Xrefpafs  to  be  sdjud^ed  to  him,  ^c, 

Ai\d  the  faid  Muria  and  Jofeph  as  before,  (ay  that  the  Rejoinder. 
(kid  IVillougbhyn^  and  all  thofe  whof<;  Eftate  he  hath,  and  fo 
as  aforefaid  had  in  his  Manor  aforefaid,  with  tlic  Appur- 
tenanccs  from  Time  to  Time,  and  from  the  Time  where- 
of the  Memory  of  Man  is  not  to  the  contrary,  have  re- 
paired, amended  and  maintained,  and  for  the  whole  Time 
aforefaid,  nave  been  ufed  and  accuftomed  to'  repair,  amend 
and  maintain  the  Wharf  aforefaid,  at  their  proper  Expence, 
as  often  as  there  has  been  Need,  and  by  Reafon  thereof, 
and  for  the  Support  of  the  faid  Expences,  have  had  and  per- 
ceived, and  have  been  ufed  and  accuftomed  to  have  and 
perceive  a  certain  Toll,  called  a  Water- Toll,  of  all  the 
Goods  and  iClerchandizes  in  fuch  fmall  or  other  VeiTels^ 
by  the  River  aforefaid,  within  the  Manor  aforefaid  im- 
ported, and  within  the  faid  Manor  unloaded,  [except  of  the 
Goods  and  Merchandizes  of  Perfons  in  fuch  MeiTuages  fo 
as  aforefaid  held  in  the  Burgh  aforefaid,  inhabiting  and  be- 
ing Refiant,  and  of  Goods  and  Merchandizes,  other  than 
Corn  and  Seed  to  be  fold  in  the  common  Mart  or  Market 

of  G aforefaid,]  after  the  Rate  following,  to  wit,  two 

Pence  by  the  Ton  for  every  Ton  of  ♦  fuch  Goods  and   •  p.  424* 
Merchandizes  [Corn  and  Seed  excepted,]  and  for  Corn 
and  Seed  after  the  Rate  or  Proportion  of  two  Pence  for 
,twenty  Quarters  of  fuch  Corn  and  Seed ;  and  for  Defoult  of 
Payment  of  fuch  Toll  upon  Demand  or  Requeft  thereof, 
have  been  ufed  and  accuftomed  for  the  whole  Time  afore- 
faid by  themfelves,  their  Minifters  or  Servants,  the  Goods 
and  Merchandizes  for  which  the  faid  Toll  was  due  and 
payable,  or  a  reafonable  Part  in  the  Name  of  a  Diftrefs,  to 
take  and  detain  until  Satisfaction  (hould  be  made  to  them         / 
for  the  Toll  aforefaid,  or  fuch  Diftrefs  (hould  be  replevied 
by  the  due  Procefs  of  Law,  in  the  Manner  and  Form  as 
the  faid  Maria  and  Jofeph  above  thereupon   by  Pleading 
have  alledged;  and  or  this  they  put  themfelves  upon  the 
Country,  and  the  faid  John  doth  the  like ;  therefore,  as  Vcnirc 
well  to  try  this  Iflue  as  the  faid  other  Ifllie  between  the  awarded. 
Parties  aforefaid  above  joined  the  Sheriff  is  commanded, 

Criffe 
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P«f<Jj.pti^"CT'7?£5P^^S,  for  taking  120  Deal  Boards  of  rhe 

ftt"nLand*         Plaiiititf's,  of  the  Value  of  lo/.     The  Dcfcn- 

within  a  Mi-    dant  juflifies,  for  that  Sir  WiUoughb)  Hickman  is 

StoH.       **  feiftd  of  the  Manor  of  Gainjbero^b,  within  which 

Travcrfe.        M»nor  18  afld    Tiinfe  bin   of  Mind  has  btefl   a 

?M«i.48,      Wharf  repaired  by  the  Lord  of  the  Mattor,^  bdng 

io5,'»3i.       updii  the  River  of  Treniy  by  keafoh  of  which  the 

"^I'fo^'t^  Lord  has  had  a  Toll  of  id.  per  Ton  of  all  Ivler- 

X  Term  Rep.     coandizes  puc  op  Lapd  within  the  Matior  (iM 

667,  670.       faying  upon  ibe  Wharf  J  ahd  for  Non  payment  to 

dtftr^in  a  reafonable  Part  of  (he  Goods  :  at^d  that 

"the  Plaifttiff  put  on  Land  \^itHin  the  Manor  i  id 

Tons  of  Boards,  and  tefufed  to  pay  the  Toll,  for 

vfhich  the  Deferidaiit  as  Servant  to  Sir  Wiliougbbj^ 

ditlrained  the  Boards  ia  QueiUon*     The  Plaintia 

replies  de  injuria  fud  propria^  and  traverfds   rbe 

The  vcrdia:     Ptefcription ;  whereupon  tira«  a  Verdifit  fbt  the 

forthSrfcnt"  P'^^^^^^  >  and  it  was   moved  in  MrtW  of  Judg- 

dant.  ^   ^    '  nient  that  the  Prefcription  wis  void,  and  without 

Confideration,  becaiife  it  is  not  for  landing  upon 

the  Wharf,  but  withip  the  Manor ;  and  it  wa( 

twice  argued,  viz.  laft  Ecffter  Term  by  fVrigbt 

*  P-  425-  for  th^  Plaintiff,  4nd  *  Bkncoc  for  the  Defendant, 

and  this  Term  by  Littujcbe  fpr  the  I*iaintiff,  and 

Levinx  for  the  Defendant.     And  on  behalf  of  the 

Plaintiil'  it  was  jfaid.  That  the  Landing  not  beint; 

^L^^^  6^'    upon  the  Wharf,  but  within  the  Manor  wa«  no 

ToiitiaVifc    more  th^n  Toll^tbrougby  ^nd  being  yrithotit  Confi- 

^rconficiTw    d^^2ktion  wai  not    good,   as   la    P^J.  S^.      Toil- 

tion  or  Charge,  tbrongk  without  ConfiderHtibn  ii  void.     Jl4b.  iV. 

»2"^^*^P-     793.     5  ff'  ?•  «o.  4.  and  7V/>2.  24  Cat.  2.  B.  R. 

Aiuc  4<S.        ^^^\  '472'  t>ettyeen  Prideaux  and  ^Varhe.     But  on 

the  other  Side  it  was  faid.  That  it  is  not  like  the 

Cafes  of  Toll'tbroughj  but  rather  of  7dli  iraverji 

for 
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for  pafling  over  my  L&nds,  wbich  by  all  the  Books 
cited  on  the  other  Side  appears  to  be  good  Mrithout 
any  Confideratioii  or  Charge.     For  the  Eafe,  Ef'r. 
by  pafling  traver/e  my  Land  is  a  fufEcient  Confi- 
deration,  and  fo   here  the  Landing  within  my 
Manor  is  a  fufEcient  Confideration.     And  it  may 
be  intended  that  all  the  Lands  within  the  Manor 
are  the  Demefnes  of  the  Manor,  for  fo  they  were 
at  firit  *till  the  Lord  divided  them  among  his  Te- 
nants, Spelm.  Gloj.  389.    And  fuppofang  that  thole 
Lands  are  not  now  Parcel  of  the  Demefnes,  but 
given  to  the  Tenants  in  Fee,  yet  the  Prefcription 
may    have   a    reafonabie  Commencetti^nt,   viz. 
That  when  the  Lord  divided  (hofe  Lands  among 
his  Tenants,  he  referved  this  Toll  for  landiag  or 
Goods  to  himfeif.     And  for  the  Defendant  were 
cited   Kel.  15  a.  in  ^9  Warranto<.    Prefer iptioa 
for  Toll  for  pafling  through  his  Manor,  allowed 
good.  5  H.  7.  10.  Prefcription  to  pay  for  paifing 
over  his  Land ;  and  3  Co.  Farmer'^  Cafe,  Pre- 
fcription that  none  but  the  Lord  fliall  keep  a 
Bakeboufe  within  the  Manor,  good ;  and  i  M^d, 
*3^*     Jan^s  againft  Jobrtfon^    Prefcription  for 
Toll  for  pafling  over  his  Manor,  held  good  ;  and 
of  that  Opinion  iti  the  end  were  the  whole  Court, 
and  gave  Judgment  for  the  Defendant.     Then 
two  Exceptions  were  taken  to  the  Pleadings,  i« 
That  the  Toll  is  not  laid  to  be  Mantrio  fradi{i$  it ^iMhcm" 
fpedant.^    a*  The  Boards  are  laid  to  be  of  ^he  ^^"^^"^f 
Value  of  ao/.  and  the  Toll  amounts  to  i«oTwo-ToUii«p-  ^^  * 
pences,  which  is  but  20s.  and  no  Prdteftation  or  ?"'*«»«««  *<> 
Averment  is  to  the  Value  of  the  Boards,  and  fo  *  *    '^^'^' 
muft  be  taken  to  be  of  %o{.  Value,  and  confe* 
quently   an  unreafonable  Diftrefs.     Whereto  it  The  jaftifict- ; 
was  anfwered  by  the  Court,  i.  That  Manerioffvd:'  ^^^^^ 
lam^  is  only  Form,  and  it  (hall  be  intended  ;  €f- of  Ow  coo^  ^^ 
pecially  after  VerdiA.     2.  I'hat  the  Value  is  no  ^^n* 
joiore  admitted  here,  than  uff>ik  a  Not  guilty, 

where 
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Pwtdiation      ^bere  it  is  always  proved  ;  alfo  a  Proteftatioa  is 
nonccdTary.  .  ^^j^  ^^  unncceffary  Form,  and  if  the  Diftrefs  be 

unreafonabI«9  he  has  his  Remedy  upon  the  Sta- 
tute. 


*•  p.  426.  *  Cbater  and  others  againft  Hawkins^  Executor  of 

Hawkins. 

Before  the  Court  of  Delegates  at  Serjeants-Inn  in 

Fleet-ftreetv 

In  the  Cafe  of  a  ZJAWKINS  being  a  Prifoner  in  Newgate  for 
wllncZt<?fng  opprobrious  Words  fpoken  of  the  Mayor  of 
adjudged  to  the  London\  and  under  fome  Diftemper  of  Mind,  but 
Matt^s^not  ^^  ^  S*"^^^  perfonal  Eft  ate,  to  the  Value  of  loocc/. 
infamoutbythc  made    Ms  Will   there,  attefted  by  feveral    Wit- 

Law'^^thei^ot- ^^^^^»  and  upon  hearing  of  the  Caufe  in  the  Pre- 
pofitorisinthe  rogative  Court,  Sentence  being  there  againft  the 
cw^wJ^id.  ^^^  ^"^   Adminiftration  committed,  the   Caufe 
mitted  forEvi-  Came  hither  by  Appeal  coram  Delegatis^  viz.  Lloyd 
Com  of '^^     Bifhop  of  Litchfield,  Lloyd  Biihop  of  -St.  Afaph^ 
Ddejratcs.        Trebj  Chjef  Juftice  of  C.  fl.  Rokejby  a  Judge  of  the 
^  Jj^°^- 74»  75*  fame  Court,  and  John  Powell  jun.  oneof  ih6  B^/- 
690!       ^'      rons  of  the  Exchequer,  with  Dr.  Oxetiden-  and 
other  Civilians :  Where,  for  avoiding  the  TefH- 
mony  of  two  Witnefles  to  the  Will,,  two  Records 
were  produced,  whereby  they  were  feveraily  con- 
vlfted,  the  one  for  publifliing  a  Libel,  and  the. 
other  for  finging  a  Songagaind  the  Government, 
and  both  of  them  adjudged  to  the  Pillory ;  but 
no  Proof  was  of  their  having  ftood  in  the  Pillory, 
only  the  faid  Records  were  produced  :  And  after 
their  Examination  in  the  Ecclefiaftical  Court,  but 
before  the  Sentence  there,  came  the  general  Par- 
don,   whereby   they    were    pardoned ;    and  the  * 
Queftion  here  was,  whether  their  Examination 
and  Teftimony  given  in  the  Ecclefiaftical  Court 
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fhall  be  admitted  for  Evidence?  And,  i.  It  r^as 
admitted  that  they  being  convided  and  adjudged  ' 

to  the  Pillory  at  the   Time  that  they  gave  their 
Tcftimony  in  the  Ecclefiaftical  Court,  the  Pardon 
afterwards  did   not  make  their  Teftimony  good, 
if  it  were  ;not  good  when  it  was  firft  made.     1. 
That  the  Judgment  of  Pillory  makes  the  Infamy 
though  they  were  never  fet  in  the  Pillory,  •  But,  iththaCrime 
3.  The  great  Queftion  of  the  Cafe  was,  whether  *j^l^l^^^ 
the  Conviftion  and  Judgment  for  thofe  Cnmtz  takes a-^o^y  a 
ihould  make  them   infamous  and    deftroy  their -^''*''^''*'^ 
Teftimony  notwithftanding  the  Judgment  of  Pil-  plllfimeia /tr 
lory  ?   For  it  was  faid  on  one  Side,  That   the  '*'• 
Books,  as  Britton,  Co.  3  Inft.  i^c.  which  fpeak  of  GiibmL'.E, 
Infamy  by  the  Judgment  of  Pillory,  fpeak  only  mo. 
of  a  Judj^ment  of  Pillory  for  fuch  Cafes  as  tmport  fjf*'"^'^' 
lOeceit  ^od  Fraud  ;  as  Cheats,  He.  and  that  it  is  Co. Lit.  6.  b. 
from  the  Nature  of  the  Crime   that  the  Infamy  f^ai^p^ 
arifes,  and  not  from  the  Judgment.     Whereto  it  c.  46  5. 19. 
was   *  anfwered.  That   it  is  the  Judgment  upon   •P.  427. 
which  the  Infamy  arifes,  and  not  from  the  Na- 
ture of  the  Crime ;  as  if  one.be   convifted   of 
Cheating,  he  is  fiill  a  Witnefs  if  he  has   not  had 
Judgment  of  Pillory  for  it.     2.  It  was  faid.  That 
JPillory,  although  it  infers  Infamy  by  the  Com- 
mon J-aw,    yet   by  the   Canon   and    Civil   Law 
(whereby  they  are  to  adjudge  in  this  Cafe,  being 
of  a  Will)  does  not  import  Infamy  except  the 
Caufe  for  which  it  is  inflided  be  infamous :  And 
herewith  the  Civilians  feemed  to  agree.     And  (af- 
ter the  Counfel  were  withdrawn)  for  this  Caufe 
only  (as  Rokcjby  and  Powell  afterwards  told  me^ 
the  Matter  itfelf  not  being  infamous  by  the  Canon 
or  Civil  Law,  the  Depofitions  of  the  Witneffes 
were  admitted  for  Evidence,  notwithftanding  the 
Judgment  of  Pillory,  by  the  whole  Court,  and  the 
Senteace  in   the  Prerogative  reverfed,   and  the 
Will  adjudged  to  be  good. 

Bifliop 
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Bifbop  ^erfus  l?duntain6,  Bradfhaw  &  Todd,  in 

Chancery. 

r)ty\tt  of  :i  T^R-  ^crry^  feifed  in  Pee,  devifed  the  Lands  in 
^^^tt^l^^  L/  queftion  to  vSerj^ant  J^ouniaine  and  his  Heirs 
Efniity.  in  Truft,  i .  To  fell  Part  for  Payment  of  his  Debts- 

Fcarnc"'Say,  «•  Till  the  Deb ts.  paid,  to  pay  lOo/.  per  An.  to  his 
jitVcd.  ss7$'  Natural  Daughter  il//irv,  and  after  the  Debts  paid, 
irtmc'sfetfa     300/*  per  An.  for  her  Life;  and  if  (he  have  Chil- 
^rvol.  542.*  dren,  to  convey  fucceffively  to  thofe  Children;  if 
J^y-  ^**^     Sons,  at  their  full  Age ;  if  Daughters,  to  them 
jTcru^Rcp.gg.  all ;  but  fo  as  the  Hulband  (he  marries  take  the 
Name  of  B  rry.     3*  t'or  Want  of  fuch  Kfue,  or 
if  fuch  Iflue  die  without  IflTue,  he  devifes  Hemf- 
iQorth  and  Kh\gly»Tark^  the  Lands  principally  in 
Queftion,  to  be  coriveyed  to  the  eldeft  Son  and 
Heir  of  his  Nephew  yohn  Cafer,  and  the  Heirs  of 
fuch  elded  Son ;  and  gives  the  faid  eldeft  Son  aa 
Annuity  of  40/.  per  Annum  till  fuch  Eftate  (hall 
come  to  him ;  but  if  he  claim  any  Thing  durinor 
the  Life  of  Mary  or  any  of  her  liTue,  then  both 
Father  and  Son  to  be  excluded  from  having  any 
Thing  out  of  his  Eftale.     The  eldeft  Son  of  John 
Cater  was  Anthony^  who  had  two  Sitters,  the  De- 
fendants Bradjbavi  and  T^dd^  Daughters  of  Jobn. 
Anthony  died,  and  left  Ilfue  John  his  Sot),  who  in 
the  Life  of  Mary  devifed  the  Lands  in  (^eftton 
to  the  Plaintiif,  and  died  without  Iffue.     Mary 
*  P.  4^8.  after  died  without  Iffue.     The  Heir  of  *  Fountains 
conveyed  the  Lands  in  Quettion  to  Bradjbaw  and 
Todd^  Sliders  of  Anthony^  and  Heirs  of  him  and 
alfo  of  his  Father  John.     Bijhop  brings  this  Bill  to 
have  the  Lands  conveyed  to  him,  fuppofmg  the 
Equity  to  have  this  Eftate  was  veiled  in  Anthony^ 
and  fo  well  devifed  to  hifn  by  John  the  Son  and 
'  Heir  ^i  AntLoay.     But  the  Lord  Keeper,  afliiled 

by 
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by  the  Chief  Jaftiee  Treby,  and  Powell  Baron  of 
the  Exchequer,  after  feveral  Arguments,  and  long 
Confideration  of  the  Authorities  •  cited  on  both 
Sides,  refolved  that  Join  had  no  Eftate  devifable, 
but  a  mere  Poffibility,  during  the  Life  of  Mary 
or  any  of  her  Iffue ;  and  fo  the  Devife  to  the  Plain- 
tiff void,  and  the  Lands  well  conveyed  to  the  De- 
fendants Brad/haw  and  Todd,  Sifters  and  Heirs  of 
Anthony,  and  difmiffed  the  Bill,  but  without  Cofts, 
provided  he  acquiefce,  and  give  them  no  farther 
Trouble  in  ihis  Court. 

In  the  Cafe  in  3  TtrmRtp,  theTep.xUr gave  his  Lands  and  Hereditaments  charged  as  in  his  WiU 
tmtp  his  Brother  *T,L.  until  hit  Son  John  •r  any  other  of  his  younger  Sonsfiould  attain  the  Age  of 
i 'jofrty  one  Tears  s  ^»d  in  Cufe  htfiautd  have  na  younger  Son  that  Jhould  live  to  attain  faid  jtge^ 
hutfiould  have  only  one  Son  that JhouU  live  to  attain  f aid  Age,  then  until  fueh  only  Sonfiould  attain 
fatd  Age  upon  'Trufly  }^e.     And  when  and  asfoon  as  lii  faid  Nephew  John  or  any  other  of  the 
younger  Sent  hf  tit  faid  Brother  T.  Z.  born  or  to  he  bornjhould  attain  the  Age  of  ttventy^ne 
Tears,  then  he  gave  his  Lands  and  Hereditatnents  charged  as  aforefoiduhto  lis  faid  Nepheve  Jobn^ 
or  untofueh  other  Son  as  for  the  Time  Being  fioutd  be  a  younger  Son  of  T,  L.  and fhouLi firfl  attain 
his  Age  of  thaenty-ofu  Tears  ^  and  to  the  Heirs  4tnd  Afjigns  of  fuch  younger  Son  for  ever.     And  in 
Cafe  his  faid  Brother  Jbould  have  hut  one  Son  thatfiould  live  to  attain  hit  Age  of  tvoenty-one 
TearSf  then  be  gave  the  fame  to  him^  hk  Heirs  mndAjppie/or  every  with  Jiemainder  to  T.  L,  in 
Fee.      The  Tefator  died  in  the  Tear  I734»  a»^  ^  ^.  L,  his  Heir  at  Law,  and  J.  T  L.  and 
Join  L,  his  i%oo  Sons  then  living  ;   John  X.  died  under  the  Age  of  twenty^ne  Teare,  y.  T,  Z. 
married^  and  made  his  JViH,  and  thereby  gave  all  his  worldly  BJhte;  \^t:  unto  hit  Wife,  a*M 
JHed  in  1 765  htfore  his  Father  T.  L.  who  never  had  any  other  Son  ;  ufon  his  Death  in  1 7  85,  the 
Widow  of  .J'  T»  L'  h  ought  an  EjeCMent  in  the  Court  of  Connmn  Fleas,  and  tlyere  it  was  mr* 
gued  that  y   T.  L,  had  but  a  Foffibiiity  ihhidt  could  not  be  dev^abU,  fnee  any  Interefi -which  it 
had  was  liable  to  be  defeaied  ly  the  Birth  of  a  younger  Son  of  T.L.  his  Father,  bifore  whotn  ho 
Oul:  B^tJhe  Court  ef  Common  FleHs  gave  Judgment  for  the  Widow,  and  «  Writ  of  Brnr 
hting  brought  in  the  Court  of  Kings  Bench,  that  Court  ajirtned  the  JudgmeM  of  the  Court  of 
Common  Pleas,  and  u^on  that  Uccafion  Lord  Kcnyon ylitV,   There  are  two  Kinds  ^f  Pof^bUHies^ 
theonta  bdfi  FoJ^tllly—thiA  it/hich  Se  Heir^s  J\tm  tbt  Cttritfy  of  his  Aitcefior,  and  which 
ft  Nothing  more  thin  «  men  Hofe  of  Suete£iok^utb  a  Foffibility  undoubtedly  is  nof  the  ObfoS  of 
X>ffpofithn — the  other  a  Poffibility  or  Contingency  libe  the  prcfent. — Executory  Dcvifiw  are  not 
Baked  PoffibiKtits,  but  are  hi  the  Nature  of  contingent  keitilhrdei-i,  and  there  it  no  * 
poubt  but  tb.1t  Tuch  £i2!btisftrc  tranixniffible  and  confcqatntlr  dievifabk.    Afliburft,  Jnft. 
f  id-^The  Douit  appears  to  have  afifen  upon  the  Word  **  Laving*^  in  the  Statu  e  of  WUlf^-anH 
ibe  otd  Gafn  dettrmihed  that  t  Contihgchey  like  tbeprifent  Hjo&s  hot  tie  SubjeB  of  a  Devifit—htd 
that  Doarine  hks  been  exploded  In  ill  the  maddrn  Cafes-^the  plkin  Moanit^  of  the  StaJate  is,  that 
every  P erf  on  who  has  a  valuable  Tntertf  in  Lands  fhall  have  the  Power  of  dijpofing  of  it  by  hit 
WHh     BttHer,  Joft.  faU—Tt  U  a  faudd  DifliaiTioh  which  las  been  taien  by  my  Lord  Chrtf 
JeJHce  letweM  a  bai*e  PoJfUlity  oSHd  U  Ptfftbmt^  coupled  wiih  an  Tnilerefl      Gro{t,  |«ft.  fuid^ 
2f  the  Cafe  in  Le^Atn  cannot  be  confidcred  as  Law,  the  Foundation  on  kohieh  the  other  Cafes  is 
hudi  is  dept'oyM^aMthe  untdifn  Cafes  have  decided^e  other  Way-^n  the  Authority  if  which  I 
^  think  tht  PoiU  Is  sto^fdlUd* 
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IN   THE 

SEVENTH  YEAR  OF  THE  REIGN 

OF 

WILLIAM  THE  THIRD. 


In  the  Common  Pleas, 


Sanders  agaii>ft  Marke. 

Debt  lieicHan  "W^EBT  for  1 5/.  1 8/.  6d.  and  declares  on  a  Deed 
fay'S^^oplTr.  \J  recituig  that  divers  Suits  were  like  to  arifc 
tionahiePart  of  between  the  Vicar  of  Shitilehampion  and  thePIain- 
sult^a^^^^^^^^^  *  tiff  touching  a  Modus  Decimand'  infra  ParocJbiam 
averring  that  j>rad* ^  and  that  the  Vicar  had  fued  the  Plaintiff 
[^tairs'^m^^  the  Ecclefiaftical  Court  touching  the  fame, 
—for  when  the  which  Modus  conccmed  all  the  Parifhioners  ;  and 
^wTfir'tt^un-  ^^^  Defendant  being  a  Parifliioner  agreed  and  pro- 
certain  are  by    mifed  to  the  Plaintiff  to  pay  and  bear  bis  propor- 

!^uted  t^r*  f^o"^t)'^  P^^^  ^f  ^1*  Charges  of  the  faid  Suit  and 
Certainty,  Debt  of  all  Other  Suits  by  the  faid  Vicar  touching  that 
CoVnw^"  "  Matter.  And  that  the  Plaintiff  in  Defence  of  the 
styi.  31,  133.  faid  Suit  and  of  all  other  Suits  by  the  Vicar 
cro.  El.  797.  touching  the  faid  Modus  between  fuch  a  Time  and 
Ruy^"i4,*a2i.  fuch  a  Time  had  expended  250/.  And  that  the 
a  Lev.  «o.  Defendant  had  within  the  faid  Parifli  Lands  of  the 
2  s?r=^sc  1C89. y^^^'y  Value  of  53/.  and  that  his  Proportion  of 
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the  fatd  Charge  amounted  to  15/.  8/.  8^.  whereof 
the  Defendant  had  Notice,  &  licet  fape  requijitus 
had  not  paid  it,  pa  quod  aSlio  accrevit. '  The  De- 
fendant pleads  non  eji  faQ\  on  which  Verdift  was 
for  the  Plaintiff,  and  it  was  moved  in  ArreR  by 
Darnell,    i.  That  Debt  does   not  h>  upon  this 
Agreement,  it  not  being  certain  what  the  Sum  to 
be  paid  fhall  be;  but  it  ought  to  be  Covenant. 
And  he  faid  it  was  not  like  the  Cafe  of  John/on 
and  Morgan^  Cro.Eliz.  561.  an  Agreement  by  BHl 
to  pay  fuch  a  Debt  as  his  Brother  owed,  and  avers 
*  that  his  Brother  owed  40/.  for  there  it  was  writ  ♦  P.  430. 
at  the  Foot  of  the  Bill  that  the  Brother  owed  40/. 
and  though  it  is  there  faid  that  judgment  was 
given  for  the  Plaintiff,  yet  it  appears  afterwards  in 
the  fame  Cafe,  Cro.  Eliz.  758.  that  the  Court  were 
divided,  ^  Walmfly  and  Kingfmiil  being  for  Judg- 
ment for,  the  Plaintiff,  but  Andsrjon  and  Glanvtll 
contra;  and  fo  hete  for  the  prefent  Judgment  was 
ftayed;  but  afterwards  in  the  fame  Term  it  being 
moved  again,  upon  long  Debate  Judgment  was 
given  for  the  Plaintiff:  For  when  the  Damages 
which  were  at  firil  uncertain  are  by  the  Averment 
reduced  to  a  Certainty,  Debt  lies  as  well  as  Cove-    * 
nant. 


I  Chambers  againft  More. 

A    Scire  Facias  was  on  a  Judgment   obtained  Comintiancei, 
Pafcb.  27  Car.  2.  and  the  Scire  Facias  bore  ^^yt^m^d^d 
Tejie  2S  Apr.  6  ff^.  &  M,  returnable  Trin.  6  ^.  on  the  pica  RoU 
&  M.  and  now  upon  the  Record  the  Entry  is  ^^^'^  ^"^^" 


mem. 


Trifu  7  //^  3.  but  no  Continuances  were  from  Trin.  1  Saik.  51, 
6.  until  Trin.  7.     The  Defendant  pleads  a  frivo-  l^^l^^' 
lous  Plea,  upon  which  the  Plaintiff  in  the  Scire  isid,  66,  Uh 
Facias  demurs-     And  now  for  the  Defendant  it  \^l^^^^^ , 
'  vvas  argued,  That  the  whole  Plea  is  difc^ntinued  215! 

for  ^*r-  ^°- 


iLev.x5o,x89.  fpf  WMt  of  the  GonttnuaBCCB  from  7rin.  6.  until 
A^V.^5^!  7r/>f,  7.  9ii4  that  the  Gaufc  was  thereby  out  of 
i^9»  345»  347.  Cpiirt,  fo  that  ifee  Plaintiff  could  pot  have  Jiidg* 
3^1-  qoi^litf    Aa4  the  Cafe  was  axgiaed  divers  Tim^s  ia 

thill  T^ro),  ftfid  the  iCoort  gave  the  Plaintiff  Leave 
XQ  entiir  w  I^>parJance-Roll  with  the.Cd&tipitances 
with  IftfoDt  tp  have  aoieDiled  the  Plea-HoU  there- 
V  by ;  h«it  it  was  afterwards  at  bSi  rsfolved  by  %\yt 
whole  Court  that  jthe  Piea-RoJl  ii£blf  was  amcBd- 
2it>lt  without  afty  Need  of  aa  ImparlaficeRolK  £ar 
t^  Contingaoces;  Effoigxis,  isle,  fire  the  Acts  of 
the  C9Wt  itfelf,  aad  the  Court  might  at  Common 
Law  at  aJI  Times  before  Judgment  amend  their 
own  A39  although  in  another  Term ;  hut  their 
Jvidgn^jD^s  they  cannot  amenxi  in  another  Term^ 
b^t  only  i^  the  fame  Term  by  the  Common  Law: 
And  for  Authorities  were  cited  4  £•  3^  9.  b. 
(which  W8>9  before  any  of  the  Stiuutes  of  Amend-* 
Qient$)  An  Efloign  b^ing  the  A£k  of  the  Courts 
amended.  %  Co.  156.  b.  ESbigns  and  Continue 
ances  being  the  Ads  of  the  Court  -are  amendaMe 
by  the  Court  at  any  Time  before  Judgment.  5  £• 
3*  %$.  The-£ntry  of  a  Continuance  in  a  Voncher 
•  P.  431.  to  Warranty  ^  amended  by  t^eCaurt,  it  being  the 
Aft  of  the  Court.  Cro.  Ja.  2 1 2.  That  the  Defkolt 
of  a  Continuance  cannot  be  objected  before  Judg- 
ment, becaufe  the  Court  may  enter  it  at  any  Time 
before  Judgment-  Wher^pon  the  Plea-koU  was 
amended  by  the  whole  Court  by  a  Memoranda  quod 
alias f  /cir  Term.  Sanda  Trin.  6?  ^c.  and  the  Con- 
tinuances ail  entered  down  to  that  gf  Trin.  7.  ;»ad 
Judgipent  given  for  the  PJajntiff.  Peniberioji  vA 
others  of  Cpunfel  for  the  Defendant,  Levinn  zsA 
Qthers  for  the  Plaintiff. 


Jf^Qddin^on 


Mkbaelmas^  f  WiUiam  IIL 


a 

LodJirpon  againft  Kinie, 


S.  C-  224.    I  Ld,  Raym.  203.    i  Eq.  Ab.  Devife$, 

pi.  23. 


R 


EPLEVIN  brought  of  four  Cows  tak^n  i;i  a  Dcvifc  a» 
EaftfieU^V^xct\  of  the  Manor  of  $ilke-Wil-  '^:-;j::; 
hughby  in  Com  I^incohi*.     The  Defendant  makes  Maiior»pf/»- 
Conufance,  for  that  Sir  Thomas  Bernardi/Ione  WT^s^^^f^^^ 
feifed  in  Fee  of  jhe  Manor,  and  demijed  Eap/ield vqA  lAp^da 
to  Simsy  and  becaufe  the  Cows  were  Damage  fea- p^  Jj^y*^ 
fant  there,  the  Defendant  <is  BailiS*  to  Sims  makes  for  LUewritbaut 
Conufance.    The  PlainfifF  in  Bar  fays.  That  long^j^*^^^ 
Time   before  fuch  taking,  ont  Even  Armin  was  ctfc  he  flaU 
feifed   in  Fee  of  the  Manor,   and  d^vifed  it  to^*^"^^**^ 
Ar-min  BuUingbam  in  Tail,  who  licenfed  the  Plain- i^jpa?^ 
tiff  to  put  in  the  Cows,  ahfaue  hoc  that  Sir  Ti^ow^iJ  Heir* far«wr-p. 

Bernardijlone  ^z,%  fi^ifed  in  tee  modo  tf  forma ^  ^^*  i)li»th '2  fi  j. 
Upon  which  Plea  Iffue  was  joined,  ^qd  by  afpe-»nCafc.ii«i«ivc 
cialVerdia  It  was  found,  that -^/^r.  30.  .668.  Sir^^Vw^^^X 
Michael /irmin  was  feifed  in  Fee  of  this  Manor,  to  sir  r.  5.  und 
inter  alia  of  the  Manor  oi  Pickworth;   and  h^-^^^]^^l^ ^^ 
ing  fo  feifed,  made  his  WiW  in  thefe  Words,  ^?/z.  toihj6M«iofo£ 
Idefire  my  Epcectitors  to  take  Care  of  the  Payment  ^f^^^^^!^ 
my  Debts  ;  and  becaufe  my  Debts  and  Legacies  are  miicMiik,  i 
many,  amounting  to  about  46 ogL   a  perfe,d  Schedule '^^''^^^^^^^^^ 
whereof  is  hereto  annexed ^   therefore  I  devife  rfiy  {or  cvcz    Ana 
Lands  in  Orton  and  Buttolph-Bridge  to  be  T^'^^- ^"^f  Jf^tf^ 
And  left  that  my  perfonal  Efiate  be  mt  fuffident^  /^d  5^  to'^honi 
giv^  to  my  Executors  full  Power  to  receive  the  i?f;2/j' »*»»▼<•  given  tiie 
and  Profits  of  my  real  Efiate^  in  Trujl  to  pay  my  myEitltl  in  A 
Debts  and  Legacies.     And  in  another  Claufe :  //^and  if.  to  take 

Care  of  the 


^gI.  luubutauEA^c 
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ferLiTc—But  5oL  per  Annum  out  of  Pickworth  and  Willough- 
^Lkldu.  ^y/^^  ^"  ^if^'  and  Ideftre  my  Executors  to  fee  il 
♦  P.  4*^2.  p^id.  And  in  another  Claufe  afterwards  •  he  fays ; 
executory  As  concerning  njy  Manors  of  Pickworth  and  Wil- 


^'^Ik^'''^  loughby,  after  myjufi  Debts  and  Le^^acics  paid,  I 
msundcrs?  devtfe  them  to  my  Uncle  Evers  Arniln  for  his  Life^ 
«Lttt.  1405.  without  Impeachment  of  Wafie;  and  in  Cafe  hejball 
1  Ley.  59!  60.  have  Iffue  Male,  tofucb  Ijfue  Male  ani  bis  Heirs  for 
lUy.Si,  163,  ever;  but  charged  with  2^\.  per  Ann.  of  the  ^o\*  per 
H^Iart  29,  38.  Anik  to  Silvefter ',  and  after  the  Death  of  my  Uncle 
3  Leon.  70.  Evers  Armi  n ,  in  Cafe  he  leave  no  Iffue  IHale,  the  Mamr 
aModVr  of  Pickworth  to  my  Nephew  S/r  Thomas  Stiles  ani 
9  Mod.  403-  bis  Heirs  for  ever,  but  charged  with  25!.  Part  of  the 
tonJ^U]V'  50I.  per  Annum  to  Silvefter.  Jnd  as  to  the  Manor 
coodrighti;.    of  Silkc-Willoughby,  in  Cafe  my  Uncle  Evers  Ar- 

Sr.^[^c'^i.]  "^'i"  '^'^  without  Ifue  Male,  I  dcruife  it  to  my  Nephew 

Doc».  Fonue-  Thomas  Bemardiftone  and  b  s  Heirs  for  ever,  but 

'"**•  ,  charged  with  25I.  Part  of  the  50I.  per  Annum  to 

ift  Vol.  «33, '  Silvefter*     Then  he  deyifes  another  Rent-Charge 

S4^5»o,  547.  ^Q  Qne  Brijiow^  and  then  it  follows.  And  I  do  ear- 

J124,  495.^^'     neflly  dcftre  my  Nephews  Bernard ift one  and  Stiles, 

%  )«rowo  P.  c,  to  whom  I  have  givsn  the  Tnjjeritance  of  my  EJiates  in 

Anteios.  *^'  Pickworth  j«rf  Silke-Willoughby,  to  taie  Care  of 

the  Payments  of  the  Rent-Charge.     Then  he  devifes 

feveral  other  Kent  Charges  to  feveral  other  Perfons 

for  their  Lives,  and  thert  he  again  fays:  I  earneflly 

inireat  my  Nephews  Stiles  and.  Bemardiftone,  to 

whom  I  have  devifed  the  Inheritance  of  Pickworth 

and  Willoughby,  to  take  Cari  they  be  paid.     And 

then  he  devifes  Money-Legacies  to  be  paid  after 

his  Debts,  and  then  he  fays,  My  Debts  are  only  ^ 

iJyfe  mentioned  in  the  Schedule,     Then  the  Jury  find 

ihe  Schedule  of  Debts,  and  that  it  amounts  to 

4600/.  and  that  after  the  making  of  the  Will  Sir 

Michael  mortgaged  the  Manor  of  Pickworth  for  the 

Term  of  1000  Years  for  4000/.  and  that  all  the 

Debts  in  the  Schedule  are  paid,  and  alfo  the  Le- 

gacicis  are  paid,  but  the  laft  Mortgage  for  400:/. 

is 
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18  ftili  unpaid^  and  that  after  the  Death  of  Sii 
Michael^  and  after  the  Debts  in  thi  Schedule  and 
ihe  liegacies  paiid,  Evtrs  jirminy  in  Hill.  1675.  fuf-  ' 
fered  a  Coininon  Recovery  of  Jboth  the  Maiiors  to 
(he  Ufe  of  bimfdf  and  his  Heirs ;  and  19  Offob: 
1677.  devifed  both  the  Manors  to  Jfmin  Bulling* 
bam  in  Tail,  and  Jul.  i.  i68o«  he  died  without 
Iffiie  Male,  *  and  Sit  Thomas  Bernardi/lotie  entered 
into  Silke-Willougbby^  and  was  feifed  prout  Lex; 
iSc.  and  demtfed  to  Sims  proutj  whereupon  Bul^ 
lingb4tm  entered'  and  gave  Licence  to  the  Plaintiff 
proui^  ^c.     And  if  Sir  Thomas  Bernardi/iane  vr^ 
feifed  in  Fee  as  the  Conufant  has  alledged,  then 
they  find  for  the  *  Conttfant ;  and  if  not,  for  the  *  P*  43> 
PUintiff;    This  Cafe  was  argued  feveral  Times  at. 
Bar,  and  two  Queftions  were  made,  r;  Whether 
any  £ftate  was  vetted  in  Even  Armin  before  the 
Mortgaged  of  4000/.  paid  ? '  2.  If  not,  then  whe- 
ther the  Recovery  fdffered  by  Evers  Artnin^  and 
the  Limitations  of  the  Ufe,  and  the  Devife  made 
by  him,'  were  void  ?  And  it  was  refolved  without  vi<fe  i  Br6#n 
any  Diffictiltyi  that  the  Eftate  was  vetted,  for  th^lj^; ^l ;^;^ 
Debts  were  only  to  be  paid  before  the  vetting  ofotCu/t. 
the  Eftate^  for  by  feveral  Claufes  and  the  whole 
Scope  of  the  Will  it  appears  that  the  Debts  to  be 
paid  by  thtf  Provifion  of  the  Will  were  the  Debts 
m  the  Schedule  only,  all  which  were  found  to 
have  been  paid  before  the  Recovery  fuffered.    But 
the  great  Point  was,  whether  Evers  Armin  took 
an  Eftate-TaiL  by  the  Will,  or  only  an  Ettate  for 
Life?  For  it  was  faid  for  the  Plaintiff,  That  al- 
though the  firft  Glaufe  of  the  Devife  be  to  Evers 
Armin  for  his  Life,  and  in  Cafe  that  he  had  Iffue 
Male,  to  fach  Iffne  Male  and  his  Heirs,  it  may  be 
doubted  whether  Even  Armin  took  more  than  an 
Eftate  for  Life  with  a  contingent  Remainder  in 
Pee  to  his  Iffue  Male^  if  he  had  any  \  and  though 
thereto  it  was  faid  that  fuch  Devife  to  his  Iffue 
Part  UI.  L  »  Male 


Male  ^oidd  ibo  void  foe  Undsitairity  vbat  Ifliie 
Male  he  intended,  and  it 'wa(  find  that  a  Devtfe 
to  the  HFue  Male  of  a  Man  had  fbcea-ajdjudged 
Toid  for  that .  ReuroB ;    y«t  by   the  {iitbft(|UKiu 
Clatire^  Akd  as  to  the  Mafior  of  Silke-WiUou^bf , 
in  Ca/e.  my  UtuU  Evers  Armin  diis .  withdut  Iffut 
Male^. I dtrvifa.it  to  my  Nspbew  Bernardifto&e  tmd 
bis  Heirs ^  ice.  it  mabes  the  vrhcde  clear  that  Evers 
Arthin  had  an  Eftate-TaiL    Whereto  k  was  ant- 
Aveted,   and  at  Length  rcfolved   by  the  .vhole 
Court,  That  Evns  Arttin  took  only  an.  Kilate  for 
JLife.     For,  1.  The  firft.  limistsation  to  Wm  for 
Life  i&  without  Impeachment  of  Wafte,  where  the 
Words  imthcut  Impeacbanait  9/  Wafie  were  imperti* 
nent  if  be  fluMiId  have  an  Kftate^Tail.     See  a  Co. 
23.  b.  where  the  Expofhion  of  a^  doubtful  Deed 
b  msde  by  thefe  Words,     z.  By  the  firft  Limita« 
tion  the  Inheritance  .is  nm  to  him,  but  >ta  his  Ifiue 
Male  and  his  Heirs,  i  C^.  Arcbef^-^Cait^  aiid  Aa 
Words  bis  Heirs  ekclude  the  Exception  of  Uiicer^ 
cainty,  for  there  muil  be  ^n  Ifibe.  Male  and  hjia 
Heirs,  and  the  liTue  Male  hrft  born  fhall  take  the 
contingent   Remainder,    ami  'though    there   are 
Twins,  he  who  firft  comes  fhall  take,  as  Efiat  a&d 
Jacoby  although  born  at  the  fame  Time,  yet  i^Ciir 
had  the  Bdrth-right,  i  Co.  95..  b.  Limitation  of  a 
Ufe  to  himfelf  for  Life,  the  Remainder  totheVib 
of  his  Heirs,  and  the  Heirs  Females  of  the  Bonier 
of  the  faid  Heirs,  the  Heir  took  by  Pu^cfaale  tubA 
*  ^^  434*  had  the  Inheritance,  *  and  the  Anceiidr  ooiy  an 
Eftate  for  Life.     3.  It  is  two  of  three  Times.  iQfia« 
tioned  in  the  Will,  1  earnefitf  drftre  rny  Nepifwr 
Stiles  and  Bernardiftone,  la  v)b(m  I  have  devtfed 
the  Inhtritance  of  my  EJiatCj  to  take  Care  of  the  Pay* 
ment  of  the  Annuities ;  which  proves  his  iBteat  that 
Evcrs  Armin  was  not  to  have  any  Inlwritaficet  but 
only  for  Life,  (and  there  was  no  Probabilky  iA 
his  having  any  Iflue,  he  being  then  above  70  Yeait 

of 


Miihadiiiaiy  7  WiSum 

of  Agcr)  bot  fihat  thaliiheritoince  ihovld  be  to  Stify$ 
and    Mrmard^^ne.     4.  The   laft  Wards,   ^^iftJ  if 
£veil»  ijtrnria  ^  wtiout  IJfve^  are  not  ro'  be  taken 
febiiantiyeiy  aiod  abfaiatdy,  but  relatively  to  \rhat 
he  fa^  iaid  befote^  1;^-  That  if  Enters  dies  with^ 
oot  iilbey  that  .^iHts  add  BernatS^e  fliould  take 
tbe'S«e  aa  was  before  appointed;  a;iid  k  csntnot 
\sc  intmtdod  felKrt  he  by  dit>/€  oblique  Words  would 
d0Bix>y  byJmplication  tfae£ftate  exprrefidl^  deviied 
bcfecti  to  nhe  iffiie  Male  of  EvfTs  sid  Ids  Meifs, 
See  //^^.     A  Devife  .of  all  my  Ldnds'  ib  A*^  torB^  Hoh^es^ 
and  his  Heirs,  and  afterwards  in  the  fame  Will  is 
a  DeviFe  of  aH  my  Latids  in  D.  and  etfevjhtre  to 
(w  ^uad  his"  Heirs  ;  thofe  geA^ai  Words  Hfewhere 
fliall  not  deftrpy  by  Fffiplicatioit  the  ejtpfrfs  Dcvffe 
to  A.  before;  fo  Dyer  173.  a  Devife  to  one  for 
Life,  Remainder  to  A.  and  the  Heirs  Males  of  his 
Body,  and  if  A.  dies  without  Heirs  of  his  Body, 
£ffr.  the  Word  Heirs  (hall  not  be  taken  generally, 
but  fuch  Heirs  as  were  mentioned  before  j  viz. 
Heirs  Males;  fo  Dyer  130,   131.  an  exprefs  De- 
vife to  one  fliall  not  be  altered  by  Words  of  Im- 
plication to  another,  Cro.  Eliz.  15,   16.  Mo.  PL 
i6g.  the  like  Cafe;  fo  Mo.  80c.  Cro.  Cha.  185.- 
Spajding  againft  Spalding^  a  Devife  to  his  Son  John^ 
and  the  Heirs  of  his  Body  in  bee^  and  after  the  Death 
of  Alice  A/j  Wife^  if  John  die  living  Alice,  then 
William  Jball  be' his  Heir;  John  dies  living  Alice, 
leaving  a  Son :  William  fliall  not  have  the  Land ; 
for  the  Words,  if  John  die  living  Alice,  in  the 
latter  Part,  fliall  be  expounded  by  the  firft  Part, 
vix.  die  without  Heirs  of  his  Body  living  Alice« 
And  after  that  the  Court  were  agreed  to  give 
Judgment  for  the  Avowant  upon  thefe  Points, 
Juftice  John  Powel  jun.  of  Glocefier^  raifed  ano- 
ther Point,  viz.  That  this  was  a  contingent  Re- 
mainder to  the  Iffue  of  Evers  and  his  Heirs,  and 
fo  are  the  Remainders  to  Stiles  and  Bernardifloney 

L  1  a  and 
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and  that  all  were-  deftroyed  by  the  Recovery  fuf- 

fered  by  Evers  Armin  before  they  happened  ;  and 

that  they  were  contingent  Remainders^  and  not 

J  LeTuz  IT.    executory  Devifes,  he  cited  a  Cafe  between  Flunket 

R.7moiid3o.    j^jjd  Holmes y  Mich.  13  Car.  2.  in  5.  jR.  whereupoa 

this  Cafe  was  adjourned  to  be  farther  argued  upon 
•  P*  435*  *  this  Point ;  and  afterwards  it  was  twice  argued 
1/  a  Limitatiim  upQu  this  Poiut,  VIZ.  Whether  it  was  a  contingent 
T,^tJ£'Rjl' RtmdinAeT  or  an  executory  Devife  ?  And  after- 
maimdtr,  it tviu  wards,  beforc  any  Judgment  given;  the  Parties 
fJ^IZ,  agreed  and  divided  the  Eftate. 

a/i  exeetiUry 

Dffv^.— I  Term  Rep.  631.    Ld.  Rajtnond  aoS.    a  Browo  P.  C.  ij. 

Ptfr  3  fVilfin  %40,  and  2  Strange  S04. — Judgmemt  was  givim  thai  E.  A.  had  htt  att  Efaim 
(•r  Life^  ami  that  the  Limitatiwu  over  were  wntiagatt  Hemaiaderm 
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IN  THE 


SEVENTH  YEAR  OF  THE  REIGN 


or 
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In  the  Common  Pleas. 


Reynoldfon  and  others  againft  the  BIfhop  of  London 

and  Blake. 


A^are  Impidit  to  prefcnt  to  the  Church  of  St.  The  Aa  of 
Andrew  tVardrobe^  and  declares  that  by  the  f^^'^' 
AQ.  22  Car.  2.  for  rebuilding  of  London  it  was  the  Union  of 
cnafted.  That  theParifhes  of  St.  Andrew  IVard^fj^'^^^^^^^ 
robe  and  St.  Anne  BlackfryersihoMXA  be  united,  and  sffea  the  Title 
St.  Andrew  Wardrobe  to  be  the  Church  to  be  re- ^^,^^"f  ^"^^^l^^ 
built,  and  to  be  the  Parifh-Church,  and  that  the  been  ufarped 
Patrons  fliould  prefent  by  Turns,  the  firft  Prefen-  ''^a^'^tI^^^ 
tation  to  be  by  the  Patron  of  the  Church,  the  meat,  muft re- 
Endowment  whereof  was  of  the  greateft  Value,  r^^^-^"^  . 
That  at  the  Time  of  the  Aft  the  Endowment  of  of  Right  ot^ 
•  the  Church  of  St.  Andrew  Wardrobe  was  of  greater  A^^^o^ipn* 
Value,  qiuim  Dos  pradiSP  -Vicar*  de  St.  Anne  Black- 
fryers.    And  that  Jul  i.  25  Car.  2.  Cade  the  In- 
cumbent of  St.  Andrew  ff^ardrobe  died,  and  the 
King  being  Patron  prefented  Stoning^  which  wa? 

.  the 


Hilary,  7  WilUam  III. 

the  firft  Avoidance  after  the  AA,  and  fhat  Stoning 
died,  whereby  it  belonged  to  the  Plaintiffs  Patrons 
of  Blackfrycrs  to  prefent  ut  in  Turnofuo,  ami  that 
the  Defendanl^  hindf red  th^m.     The  Bifliop  fays 
he  claims  Nothing  but  as  Ordinary,  and  Blake 
demurs  upon  the  Declaration,  and  now  two  Ex- 
•  P.  436.  ceptions  *  were  taken  to  the  Declaration,   1.  For 
p,^ia.vicariat\i2X  it  is  faid  that  the  Endo,wment  of  the  Church 
w*  mendo^r  of  St.  Jndrew  Wardrobe  wa8^  of  -^cater  Value, 
before,  thc/r*-  quam  Dos  pradid\  f^icar*  de  St,  Anne  Blackfrytrs^ 
^^*^°[7jJJ^*^»and  there  is  no  Vicarage  of  St.  Anne  Blackfryers 
iivhoie  £%Dtence.  mentioned  \^^io;[e.  and  lb  tjiey  had  failed  in  mak- 
Ante  47,  50,    jjjg  their  lltle;  for  if  it  does  not  appear  which 
Cro!cha.504.  of  the  Churchcs  is  of  greateft  Value,  it  does  not 
appear  that  the  King  has  prefented   in  bis  Turn, 
nor  that  thi$  Turn  ^>«longs   to  them^  Cro.  Eliz. 
824.  Cro.  eta.  465.  Choimly*^  Cafe,  Cro,  Ja.  149. 
yennings  verfus  Markbam.  Urat  the  pritdih^  where 
no  fuch  Thing  is  mentioned  before  makes    the 
whole  void.     'a.  Suppgfing  tb?it  the  prftjHff  oirfy 
Though -Erc/^^tf  is  void,  yet  the  Declaration  is  not  good  ;  for  Ec* 
and  J^'caria  arc  ^j^c^  gjj J  yicar'ta  arc  different  Things,  the  one  is 
yctas.tappe^rs  the  whole  KectQry,  and  the  other  is  a  Thmg  rfe- 
upofithcRecoid  rived  out  of  the  Re<jlory  :  And  the  Statute  fpeaks 

that  the RcAory        ,  -   ^,  ,  ».      ^ ^^^  i        r    ^    r\      /»    tr^^ 

i* apprtipriaie,    Only  ot  Lnurches,  rzs:.  Twt  the  firft  PrefettiattQn 
the  Vicarage    Jhall  he  by  the  Parrofi  of  ib^  Church  wbjofe  Endoio- 
to  br a\^ hurdi  ^'^^  '-f  of  the  great0  Faluf.     And  though  it  is 
^khin  the  A<«.  afterwards  faid  in  the  Declaratbn,  that  the  Rec- 
tory is  appropriate,  ^nd  that  they  claim  by  a  Grant 
of  the  Advowfon  of  the  Vicarage  to  them,  this 
"Will  not  fcrve  them,  it  coming  out  of  Time,  aj 
\w  Ph.  Com.  563.  \^E.  j^.  ff?  24,  a.  Hob.  71,  7a. 
Anc|  the  Traverfe  ought  to  have  been,  abjque  hoc 
that  the  Endowment  of  the  Church  of  St.  Andrevj 
Wardrohe  was  of  greater  Value  than  the  Endow- 
ment  de  pradifV  Vkaria  St.  Anjids  Blackfryers;  and 
this  could  not  be,  for  that  no  f^Uarja  de  St.  Anttie 
Blackfryers  is  well  alledgcd  before  in  this  Part  of 

the 
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the  Declaration  upon  which  the  Tra^erfe  ought  to 
be  taken ;  and  fo  the  Defendants  are  deprived  of 
traverfing  that  by  which  the  Plaintiff  makes  his 
Title.  But  the  Court  ruled  Judgment  for  the 
PlaiTitifF,  and  they  held  that  the  pn^i^*  only  was 
voiLi.,  and  not  that  the  whole  Sentence  was  void 
thereby.  1.  That  though  EccUJia  and  Vicaria  are 
diiFerent  Things,  yet  feeing  upon  the  whole  Re<- 
cord  it  appears  that  the-Reftory  of  Blackfryers  is 
appropriate,  the  Vicarage  of  Blackfryers  (hall  be 
taken  to  ue  a  Church  within  the  A<^.  But  then 
another  Exception  was  taken  to  the  Declaration, 
vix.  That  it  does  not  appear  therein  that  thePIaiQ«>, 
tiffs,  or  any  by  whom  they  claim,  had  prefented 
to,  or  .ever  were  in  Poffeffion  of,  the  Vicarage, 
and  thajt  fuch  Prefentation  ought  always  to  be  aU 
ledged  in  a  ^are  Impedit*  Whereto  it  was  faid, 
That  this  Cafe  being  on  aa  Union  by  an  A&,  of 
Parliament  which  appoints  that  the  Patrons  (hall 
prefent  by  Turns,  and  he  of  the  greater  Value  to 
prefent  firft,  it  needed  not  in  this  Cafe.  V^Thereto 
the  Court  faid,  that  the  Ad  djd  not  intend  *  to  *  P.  437* 
rcftore  a  Title  to  one  who  had  loft  it  by  Ufurpa- 
tion,  but  to  leave  the  Title  as  it  was  before  the 
A& ;  and  perhaps  here  had  been  an  Ufurpation, 
and  then  the  Ufurper  is  the  Patron  within  the  Aft, 
and  not  the  Plaintiffs  till  they  had  regained  their 
Right  by  a  Writ  of  Right  of  Advowfon;  and 
thereupon  it  was  adjourned  to  be  farther  argued, 
and  afterwards  Judgment  was  given  for  the  Plain- 
tiff upon  this  Point,  and  affirmed  in  Error  in  B.H. 
but  both  Judgments  were  afterwards  reverfed  by 
Error  in  Domo  Proccrum. 
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Duncpmb  aj^mft  Duncomh. 

Eikte  for  ufc  T\OWERj  and  upoij  nunquam  Mfi^  f^^  Doxv^ft 
ie/^  t'™'^'  pleaded,  and  thereon  a  fpecial  Verdid,  the 

aadhi$  Heirs  Cafq  wa3^  Wifliant  Dtiticomb  Tenant  fpr  Life,  the 
ir/Rci^^nd«  Remainder  to  J.  ^.  and  his  Heirs  for  the  Life  of 
to  the  Heirs  William^  tHe  Kemaincler  in  Tail  to  William j  vivi^ 
Male  of  the      fo  thc  Hcirj  Malcs  of  bis  Body,  the  Remainder 

Body  of  ir.  the  "^      >,.  >.  l   1l  -r  •  7>r//7-     * 

Wife  of  fr.  to  George  Duruomb  the  APW  leaant.  fViUiam 
ftaii  not  beep-  married  the  Demandant  and  died  ^i^itbout  liTue, 
rZ\jiat*to  J,  and  whether  the  Demandant  (hould  be  endowed  ? 
s,  beims am  imur*  ^as  the  Qjjcftion  ;  viz  Whether  the  Remainder 
"^Zdt^/^'  to  7-  S.  and  his  Heirs  for  the  Life  of  William  Dun^ 
flffibiiitj.  comb  be  fuch  an  interpofing  Eftate  between  the 
B/k^H.^;!  Life  of  WiUiam  and  the  Remainder  to  the  Heirs 
Z5.  of  his  Body,  that  the  Wife  fiiouid  not  be  ea- 

H^kcr/'  dowed  ?  And  for  the  Demandant  it  was  faid,  That 
Douglas  343.  the  whole  Edate  was  really  in  ^/7//^^,' and  the 
^^^J"  Remainder  to  7.  S.  for  the  Life  of  miliam  wm 
i^Viner  Ab.  no  mofe  than  a  Poffibility  ;  fo  that  if  William  had 
^b"  Ab  6  P^'nmittcd  a  Forfeiture,  J.  S.  might  take  Advan* 
ndg  FtmrmiM  '  tage  tffcreof  for  Prefervation  of  Remainders^  "*  3uf 
£fay,  r«/.  I.  in  the  mean  Time  the  whole  Eilate  is  executed 
iHi^^cL  in  W.  D.  as  in  Lewis  Bowlef%  €afe  the  whole  Ef. 
'^tyanctfprt^  tatc-Tail  w^s  executed  in  the  Father  *till  the  Birth 
ZiLhilfl'^oM  of  the  firftgori ;  and  though  by  this  Poffibility 
pyrcbafij Lands,  tht  Eftate  for  tlje  Life  of  William  is  not  merged, 
Df.iZ{Ztanjy^^  the  Eftate-TaliJ  is  e:^ecuted  to  fuch  a  Purpofc 
-fffwii^Jr,  f^cc^f- that  the' Wife  fhall  be  iendowed*  as  50  E.  3,  4, 
/5--:«*.  5.  Jewnt  in  Tair  after  Poffibility  of  Iffue  ex- 
basaSttfmoniy  tinct,  With  31  Remainder  to  bim  in  general  Tail, 

"Ca/'a  ,v*i!irf^^^^  a  fecond  Wife^  (he  (hall  be  endowed, 

/JlttoZitu  '  though  both  Eftates  (land  diftinfl  in  the  Hufband, 
%Tf'^  But  the  Court  upon  the  firft  Argument  haftily 
cX^'s  'Efjy,    gave  Judgment  for  the  Tenant. 
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^S  THI 

^JGHTH  YEAR  OF  THE  REIGIT 

OF 

iiVILLIAM  THE  THIRD. 


Jn  the  CommoQ  Pleas. 


Hatter  againft  yi/bcf 

S.  C;  Salkcld  413*     f  JLord  Kayin.  84. 

f^JECTMENT  hy  the  Succcffor  of  a  Preben- a  Pi4be»diry 
^  dary,  wherein  upon  a  Special  Verdift,  ^^^T^J^^h^ 
Cafe  was  this  :  A  Prebendary  mak^s  a  Leafe  for  w  TiatuT 
Uiie  HabencP  a  datu  •^  And  if  it  ibould  bind  the  ^^  "«<>'««»- 
Succeflbr  ?  Was  the  Queftion :  And  it  was  argued  pomi/thc"" 
at  the  Bar  three  Times  in  three  feverj^l  Terms  :  words  fo  as  to 
And  for  tjie  PiaintifF  it  was  faid.  That  a  datu  is  ^.^^^ 
all  one  with  a  die  datus^  and  ^  Co*  21.  Clayton^sthcrcf^^em  datu 
Cafe,  and  divers  other  Cafes  cited  to  that  pur-  ^InZj^^d 
pofe ;  alfo  here  the  Livery  being  the  fame  Day  thus  to  include 
the  Indenture  bears  Date,  it  was  faid  the  Livery  ^^^^^^^^^^ 
was  void,  becaufe  it   could  not  expeft,  and  the  indenture. 
Term  not  being  commenced  'till  the  Day  after  ^°-^'^^^- ''• 
the  Date,  the  Livery  being  made  the  fame  Day  6»7. 
the  Indenture  bears  Date,  it  was  made  before  the  If^^-**- 

'  rwi  oMod.  aij. 

^  iermAlfyn;;. 
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•^J**3.305*  Term  had  any  Commencement;  and  fo  it  was 
iwiite*i75;  void.  2.  They  faid,  that  the  Leafe  was  void, 
«wafi»n  166.  being  a  Leafc  in  Reverfion,  an<}  it  being  not  to 
Bimcrs  sosT  commcnce  in  Intereft  Hill  the  Day  after  the 
iLd-Riy.280.  Making,  or  the  Date^  was  not  a  good  Leafe  within 
cii^yr^  the  Words  of  the  Statute  of  18  EUx.  c.  10  which 
luOhUfi  Cafe^Aot%  not  m^ke  any  Leafes  by  Ecctedaflical  Per- 
^^^j/hXix  ^^^^  K^^^>  ^^  made  for  more  than  2  r  Years  from 
jdMrrUgeSet"  the  Time  of  the  Making;^  and  here  the  Time  of 
^^r!Z{^i»  ^^^  Making  and  the  Day  thereof  is  excluded ;  for 
t^kut  .  the  Leafe  b  not  a  Leaie  from  the  Time  of  the 


•  P.  439>  Makings  *  nor  to  commence  upon  that  Day,  but 
"*  *"  ^7Zf^^^  ^^y  following.  Whereto  it  was  anfwered  for 
iL  •ij/z)tf«yV  the  ^Defendant,  That  in  Propriety  of  Speech  Daius 
^*'aT'"a  ^^  ^^^^^  ^"  EngUJb  is  the  very  Adi  of  the  Deli- 
aTn^i'^th^  very  of  the  Deed,  for  Datus  in  Latin  being  parti- 
mmtm^uigtda  cipially  uoderftood  fignifies^  ^w^^  or  delivered  i 
5wilf«|/w/  ^^d  Daius  fubftantively  taken  is  in  Englijb  the 
timmmtiSupom  J)ate  OX  the  Peliveryy  which  fignifies  the  fame 
J^^^"'^j;/ji  Thing ;  and  in  Cldyion^s  the  fix  Months  were  the 
0MdtmuUuftJ  mod  extenfiveiy  expounded  for  making  ol^he 
•*^^*fJ^^^y.Deed  good,  viz.  that  it  being  enrblled  within  fix 
,  OeO^im^mMd  Montb^  after  the. Day  of  t;he  Date  orTefte,  it 
/***Iwrw/^  (hould  be  good  notwithftanding  ;  and  all  the  bid 
thai  -/m«"  *  Day  (hall  be  taken  exclufivcly  according  to  com- 
•2/•'*^"'*'^  mon  Parlance  fo  as  to  make  the  Conveyance  good  ; 
b^l/riflZ'"  but  to  make  Conftruftion  of  a  Word  which  has 
fnfrUiyf  an  equivocal  Senfe,  as  here  (the  Date  may  be 
rfS^fjlJ^r  taken  either  for  the  Day  the  Deed  bears  Tefte, 
•r  «cjw/^r.  and  fo  exclude  the  whole  Day  of  the  Date,  as  in 
^^!^u^ZTr-  common  Parlance  oftentimes  the  Date  of  an  In- 
fJamdufcJ  it  denture  is  taken  for  the  Day  the  Indenture  bears 
^^^etheir  D^te,  and  by  this  Expofition  the  Deed  woi|ld  be 
Detd efciiuat \  void,  or  it  uiay  be  taken  in  its  proper  Significa- 
^j%iira!'c  fo^^^^*  1^/sj.  the  very  Date  or  Delivery  of  the  Deed, 
Mjmfirue  the  ziiA  fo  the  Le^fe  is  good)  fo  as  to  make  the  Leafe 
iVmr^pfFar.  voij  js  unrcafonablc  I  but  it  is  more  reafonable  to 
,j,»uutb.ii    expound  the   words,  fo  as  to  make  the   leafe 

good. 
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good,  and  not  to  mykc  all  l^at  the  Pafnies  dfd  ^MA»iif»«^«i 
iBdien  they  tiiad^  the  Leafe  i^oid  md  to  fto  purpofe ;  Ifo^e^ify 
and  Word«  ihatl  always  be  fo  taken,  v/  res  magisr^^'rtthew^rj, , 
iua/^«r  ^«i?)w  pere&t.     And  after  that  the  Cafe  had  it'^^J'-^y 
been  feveral  Timed  argued,  »id  the  Authorities  «<^i/ '/^'^^fr 
of  Dysr  288.  b.  5.  Ce.  t  Ciast<m^i  Cirfc.     LyjAt*.  -^"'^^ 
61.  Af^-  jP/.  iiS.  Roll.  *  -4w-.  520,  54.    I  &  3 
*«^.  177,  203,    M0.  PL  12S.    jD/.  186.  a.    Cro. 
^•^*  135*  eked  and  eoRfidered,  it  was  at  laft  in 
tiMs  T«rni  adjudged  by  NeviJ  Jaftke  and  the  two 
Juftices  Pawel  Se^for  and  Junior,  for  the  Defen- 
dant, the  Chief  Juftice  Treby  being  ttow  of  the 
eonirafy  Opinion,  though  he  alfo  was  at  firft  ef 
the  fame  Opinion  ;  but  now  he  had  changed  his 
Opinion,  and  was  not  prefent  when  the  Jujjgment 
wsLS  given,  having  (as  was  thought)  .purpofeSy  a^- 
fcniei   himfelf.     Note  alfo,  that  Powell   Junior 
was  at  firft  of  Opinion  for  the  Plaintiff,  but  after- 
wards changed   it   and  was  for  the   Defendant, 
even  as  the  Chief  Juftice  had   done   who  had  . 
changed  his  Opinion  and  became  at  laft  of  Opi- 
nion for  the  Plaintiff;  fuch  a  Variety  and  Change 
of  Opinion  had  there  been  in  this  Cafe.     Pem-^ 
bertoriy  Levinz^  &c.  for  the  Defendant,  Luiwycbe^ 
Birch  and  IVright  for  the  Plaintiff. 


*  Stephens  againft  Cooper.  ♦  p.  ^^o. 

A^iantum  Meruit  by  a.  Chirurgeon  for  cur-  Repleader afw 
ing  of  a  Wound.    The  Defendant  pleads  a  ^*"'^^^?* 
Tender  of  2  Guineas  of  the. Value  of  45X.  which  thereupon, 
was  fufEcient,  abfque  hoc  that  he  deferved  more. '*^^**-3-i5* 
On  which  Flea  the  Plaintiff  demurred,  and  fliewed  ^Ed  4.  s. 
for  Cauie,  That  the  Traverfe  made  the  Plea  dbu-  i9E<i  4«i. 
We,  and  was  impertinent,  and  that  no  fuch  Value  ,  lct"*!  " 
could  be  fet  upon  Guineas  ;  and  the  Plea  Was  ad-  *  i^-  ^^s* 
judged  ill,  and  a  Repleader  ordered  by  the  Court  \^^oz.*  ^' 

wherein  Amc  ao. 
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f.  saik.  ti6.     wherein  the  Traverfe  fliould  be  omitted,  and  the 
a  sattL.  579-     Y\eA  be  a  Tender  ef  45/.  and  Iffue  taken  on  the 
Sufficiency  thereof.    And  fo  note,  a  Repleader, 
awarded  by  the  Court  after  a  Demurrer  and  Ar- 
gument, which  I  have  known  denied  diven  Times 
,  of  late,  and  that  no  Repleader  fhould  be  after  a 
Demurrer,  but  only  after  an  IlTue joined;  and 
yet  in  former  Times  Repleaders  have  been  allow- 
9  Lev.  114-     ed  after  Demurrer,  and  fo  it  was  HHL  z6,  27  Car^ 
^9.  Bomif.  ^^  jg^  j^^  ^^^  ^  Difcontinuance  was  by  Hale  and 

the  Court  of  B.  R*  permitted^ to  be  made  by  the 
Plaintiff  after  a  Demurrer  and  Argument;  the 
.  Record  whereof  is  entered  Micb.  26  Car.  a.  B.  Rm 
Rot.  349. 

lu  Ati  Bat.  Ah.   109.    It    u  fali  t^  thu  anJ  q  fiwuhr  Cafe^ 
^9g(t  ao.  htmt  of  kU Ueti'demtd  /•  be  Ztfw. 
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PLEA  in  Abatement  after  View,  when  it  fhall  be  good 
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conclude,  120 
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Set  Difturbance  of  a  Seat  in  the  Church  lies  ^dtftbMf^tle 
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yudicium  capiat ur^  35  c 

For  negligent  burning  a  lioufe^  and  how  the  Writ  (hall  be, 

'    355 
Aaaini^  a  Stranger  not  againft  Leflce  or  Tenant  at  WiH^ 
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Two  Churchwardens  may  Join  in  an  Adion  upon  tho  Cafe 
for  a  falfe  Return  of  a  Mandamus^  362 

XVill  lie  ibr  Tolls,  ^  400 

Not  for  double  Return  to  Pafliament  before  the  Matter  be 
determined  there,  29 

Action  on  the  Cafe  on  Statute,  See  Tre/pafs» 


Aftion.     Joinder. 

Who  cao  )oin  aftd  bt  joih^d  iiiA^bft,  -  258^  2^,  352, 

3S3*  ^H  ¥>3 


r    •     •  * 


Sieveral  Forftis  of  the  Count',  Iffue  hf[deb<t  to.theprofecu- 

tbr,  and  does  riot  lay  kegi  Sf  Profecutori^  yet  good,  374. 

Cofts  in  this  A£liont  whtn,.  375 


A&ion  on  the  Statute  of  Winton. 

Oath  that  he  was  robbed  byfour  Perfons  unknown,  and 
£i)!#  noil  be  k««w  not  CM>  or  aiiy  of  theifr,  yet  gbod^ 

3f28 

Admiralty^ 

Suit  there  Sot  Mariners  Wages  not  prohibited,  69 

Qife  for  fuing  there  for  Matter  done  at  Land,  3^1 

Suing 
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Stting  of  Procefi  to  appear^  though  not  betvi«en  Ae 
tiesy  or  by  Command  of  the  King,  is  within  the  Statute,* 

Several  are  fued  jointly^  each  fhsdl  have  his  Adion  on  the 
Cafe,  and  double Cofts  and  Damages;  but  the  King  (hall 
have  but  one  Fine,  354 


'  Advowfon. 

The  Title  of  the  Advowfon  is  not  afFe£f:ed  by  the  Ad  hf 
the  Union  of  Churches  in  Loudon^  for  the  Patron  muft 
recover  his  Right  by  Writ  of  Right  agatnft  2tti  Dfiiipa^ 
tion  before  that  ASt  of  Parliament,  437 

The  Grantee  of  the  next  Prefentation  may  prefent  on  the 
next  Vacancy  occafioned  by  the  Death  or  Refignation  of 
the  King's  Prefentee,  where  the  King  hath  prefented  by 
Virtue  of  his  Prerogative  Royal,  383  in  mtisd 


Amendments. 

After  Demuner  and  Argument,  39,  152,  169 

After  Ifliie  joined,  and  the  Jury  at  the  Bar^  34^ 

Amendment  permitted  to  (ave  the  Statute  of  Lhnitationsy 

348 

But  allowed  or  refufed  according  to  the  Circumftancesy 

348  in  notis. 

Of  the  Return  of  the  Sheriff  after  Error  brought,       361 

Of  Continuances,  Eflbins,  C^r.  A£U  of  the  Court  any 

Time  before  Judgment,  430 

Want  of  Pledges^amended  after  Error  brought,  345 


Antecedent. 

Relation  is  not  to  the  next  Antecedent  univeriallyy  but  to 
what  agrees  with  it,  239 


Antient  Demefne^ 

Pleaded  without  Defence, 


Eftates 
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fflates  of  Tenants  of  Freehdd  and  Inheritances  only 
pleadable  iii  the  Court  of  the  Manor>  but  the  Demefnes 
of  the  Manor  at  Comaadn  Law,  Pagi  405 

A  Scirt  Faciat  does  not  lie  to  reverie  a  Fine  levied  of 
Antienc  Demeihei  bat  Writ  of  Difceit>  419 


Appendant,  Appurtenant,  &c. 

* 
Turbary  granted  to  a  Houfe,  pafies  by  a  Grant  of  die  Houfe 
With  the  Appurtenances,  186 


Arbitrament. 

To  paya  Sum  awarded  is  loft  bv  Tender  and  Refiifal,    ^4 

On  ill.  Pleading  an  Awardj  iteed  not  affgn  any  Breach,  17 

24 

The  Defendant  pleads  sin  ill  Plea,  the  PkuntifF  demurs 
^thout  Error  affigned,  17,  28 

That  the  one  (hafll  pay;  Cohditton,  tbsit  the  other  (hall  give 
Acaufttance,  is  good  j  fo  that  one  ihall  pay  an  Attor- 
ney's Bill  to  fa}m  delivered,  ig 

To  pay  in  vel  ad  the  Houfe  of  a  Stranger,  goiod,         152 

Defendant  pleads  an  Award  which  is  not  mutual ;  Plaintiff* 
replies  the  dther  Parti  the  Defendant  cannot  traverfe  it, 

164 

Award  of  a  Releafe  of  all  Demands  in  general,  refers  to 
the  Time  of  the  Submiffion  only,  188,  344 

Arbitrators  deSt  ah  Umpire,  who  refufes,  th^  ele6t  ano- 
Aer,  .  263 

In  pleading  an  Awards  the  Terms,  of  it  muft  be  purfued^ 

•  202 

Award  of  feveral  Things,  of  which  Patf  are  votd^  and 
Releafes  oh  Performance  of  all ;  Rele^e  of  all  that  Is 
t^ell  awarded  is  good,  41  j 

After  Nkl  Award  pleade<^  how  the  Plaintiff  mzj  ihew  ir,' 

238 

Afreft. 

Bailiff  arrefts  by  Warrant  before  Delivery  of  the  Writ  to 

the  Sheriff,  9| 

Bankrupts  arretted  befbf«  Probate,  ill,  quMd  Strangers,  50 

PA&t  m.  Mm  Articles. 


(  «*  ) 


Arddtt. 

» 

That  one  (hall  tiarc  and  i*  a  Way  ^amounts  to*  Grant, 

Pag€  305 

Reverilon  in  Fee  on  an  EfUte-Tail  is  not  Aflets  to  bind  the 
Heir,  286 

Aflignees. 

I^efice  for  Years  drnmibs  for  Part  of  the  Temi)  and  grants 
his  Reveriion ;  if  the  Covenants  pafs,  t  S4 

Hevedioti  of  a  Term  not  ^ffignaUe  without  Deed  aad  At*^ 
toffiinent)  135 

AffignmtBt  by  the  ACgnee  of  the  Executor  of  I^lee  bo^ 
fode  Rent  Arreai^  is  gqod^viiithoQt  Notice  thereof,    295 

Mortgagee  for  Years  affigns  the  Terai>  not  being  in  aftiul 

.    PoSbfiSoii,  388 

Affunipfit. 

A  Genei;al  Indeh*  for  Money  won  at  Play  does  not  Ite^  1  p8 
^!P*^/^^  or  S^m^umMeruit  for  Money  for  £iyoyment  of 
a  Houfe  or  Land,  1 50 

If  it  Ue^  for  the  Money  for  which  Goods  of  a  Bapbnipt  are 
in'debtedy  fold  in  £xecutioii|  or  Trover  for  the,Gdods 
only,  iggi 

JffUw^fa  will  lie  for  a  Copyhold  Fine,  or  for  the  Profits  of 
an  Oiiice,  or  for  Scavage,  upon  aPromife  ioLaWi  a6i 
On  a  Note  payable  CD  the  Bearer,  Cuftom  heU  too  geae- 
c   <*al»  299 

On  mutual  Promiles,  it  is  fufficient  to  affign  a  Breach  ge- 
nerally, that  he  bad  not  performed  his  Part,  without 
(hewing  the  Particulars  wherein,  319 

On  a  Policy , of  Infurance,  warranted  to  diepart  with  Con- 
voy, are  the  Words  of  the  Psifty  inforetf,  and-extend  to 
all  the  Voyage,  3^0 

Convoy  feparatcd  byTeihpeft,:  iKZ 

jtffumfpt 


j^j^&M^  to  {M(y  if  anotW^  is  his  proper  Debt, 

and  not  CJIatsfal^  I^.  Pagt  363 

J^fta/^Jk  for  Moacy  lent  id  Defoidint's  Ufe^'  not  fiiying  at 
4iis  Requeft,  ill,   *  .  .    ^55 

JiffitfAfilk  on  Pvooiffr  to  xanvfy  is  wicNiii  the  Statute  of 
Frmuils^  65 

A  General  IniOiimui  Jffkmffit  will  lie  far  Tolls,    400 

in  mtism 

Attachment; 

'  Damages  and  C^fls  aiie  ^eooveMi  ini  Attachment  upon 
Prohibition,  360 

Authorities. 

Once  executed  are  detbrnrined*'  163 

J)at  ihfiifficiem  A^  are  as  no  A£b  In  lAv^i  264 


Afttmtnim 

it  is  riorie  that  Aie  Sheriff,  who  returned  tHe  Writ,  was  not 
tbeii  SherifF,  but  removed  1  for  It  is  contrary  to  the  Re* 
cordj  169 

*Debt  lies  cfri  Agreement  by  a  Panfhioner  to  pay  his  Share 
of  the  Charge  of  a  Suit  againft  an  Individual  of  the  Pa-^ 
rilh,  averring  that  hts  Share  caoife  to  fo  much,        429 

Awatd.    fide  ArHtrament. 


Bail* 

4  s 

'Ate  loft  by  changing  the  County  in  die  Declaration  frortt 
that  in  the  Writ^  2^5 


BanktQpita. 


A."      I 


*  A  Tradefmah  pays  to6h  with'  his  Sontabe  Appreiltice« 
and  is  after  found  a  Bankrupt  before  die  Payment,      s^ 

Mm  2  One 
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One  does  an  ASt  of  BankriffitcjF  after  Exeeudon  ddivcre^ 

V  to  theSheriflF,  but  before  Kxecvtioa  tbereof  ^  the  Goods 

.'.  are.liaUetotteComiiiiffiojicEs,.  ....  .  P4^€  jo 

•An  Innkeeper  is  not  a  Bankrupt,  309 

^ankrupli's  Goods  are  fold  on  £xectitioa»  executed  after 
the  A&  of  Bankruptcy  ;  If  Aifignee  of  the  Commif'- 
fioners  marbav^  ooljc  Tra¥cr  £br  tbe Goods,  or  J^itm^ 
Jk  for  the  Money,  "  i^r 

Bankrupt  arreiled  by  an  Executor  before  Probate,  Ul 
quoad.  5^ 

Batroa  and  Feme. 

• 

l^aron  fole  fues  an  Obligation  made  to  tbe  Wife  before 
the  Coverture,  fid  tmare^  403 

Baron  and  Feme  by  Settlement  before  Marriage  Tenants 
in   Special  Tail;   Remainder   to   the  Baron  in.  Tail 

.    Male,  fcTr.  107 

Bar. 

One  Covenant  in  the  fame  Deed  is  not  pleadable  in  Bar 

.  to  an  A^KMi  oa  anotl^er  Covfiaam  therein  ^  but  each 
(hall  baveliis  ABasMn  ^  .  46 

So  one  Obligation  cannot  be  pleaded  in  Bar  of  another 
Obligation,  <  SS 

In  Replevin  de  dms  Sp4ub9^ibus^  a  former  Judgo^eat  dUduo* 
bus  Equis  pleaded  io  Bar,  and  well,  ^  124 

judgment  in  a  former  Adiion  by  A.  and  B.  for  Lofe  of  a« 
Houfe,  pleaded  in  Bar  of  another  Adion  by  A.  for  Loft 
of  his  Trade  in  the  Hoiife,  ly^ 

In  Cafe  for  doubtful  Words,  fetting  out  the  Meanings 
Judgment  for  the  Defendant  in  a  former  Adion  for  the 
fame  Words,  not  fetting  Mt  the  Meaning,  yet  a  good 
Bar,  248 

£>ebt  aeainft  Executor;  he  {deads  a  Statute  txtcnded 
againlt  the  Teftaror,  and  goodj  for  the  Plaintiff  is  ob- 
H^^d  to  take  the  Extent,      ,  *  .  269 

•  > 

B^ardf* 

Prof  cd  after  the.Dcath  of  the  Parents  and  Party,  •       410 

Batterv. 


r 

r 
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Battery^ 


*  t 


No  Traverfing  die  Command  of  a  Bailiff  for  preventing  ft 
•     dRtfcuc,'  PageUp 

Juiftified  per  moffiter  manus^  Vc.  for  arrefting  him,  404 
Jn  Trefpafs  for  AflaulC  and  Battery  and  Imprifonment  i 
Defendant  pleads  non  crnlp^  tp  the  vi  &  armis^  ^c.  &r 
.  quoad  refid*  tranfgrefponisj  infiilted  and  imprifoned,  omit- 
. .  tiog  the  Batcery ;  v  tUs  be  iQcloded  19  tl^e  fuaad  refif 
" '  traf^gnjjknis^  Aid. 

BiSiops.    " 

Whea  t^Qs  done  by  them  in  Pecdiars  are  void  or  notf 

■     -'  Breach. 

III  aiEgning  a  Breach,  fometimes  a  Title  muft  be  (hewn, 

Affign^  i^  Covenant,  that  J.  S*  had  another  Title  prior 

to  the  Title,  of  the  Plaintiif,  without  (hewing  by  whom 

'     n^ade,  yfet  well,  .    ^  3^5 

See  more  m  Tit  Covenant. 
Breadi  in  Ajfumpfity  Fide  AJfumpfii. 


Bye-Law. 

That  the  Steward  &all  m^l^9:  them  with  Confent  of  the 
*  Homage  is  ill ;  it  ought  to  be  by  the  Homage,     48,  49 
3o  impoiing  a  Penalty  on  a  V  ill  or  ail  the  Tenants  in  ge- 
neral, ill,  it  ought  to  be  on  /each  particular  Perfon,    49 
That  the  Penalties  (hall  be  levied  by  Diftrefs  and  Sale  of 
poods  is  ill  281 

The  Bye-Law  ought  to  relate  to  Corporators,  fsTr,  only, 

293 

c 

fCafe,  Vide  A<SUon}  Cuftom. 

Chancery, 


d 
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Coroners*  * 

Where  two  are^  and  one  alotie  peraiits  mt  Efcape*  or 
*  does  ZBf  m  AA^  j^  if  fiiabl^  without  t^e  otber^ 

CorporatioQ. 

BaiHffjuftiiies  a  DiftrcTs  witfaout  Warr^ot  uiK)fF.$hcir  Seal, 
.  ^  and  itithput^wing  hour,  they  w^c  iftcqfffxatc,      107 
A^Bond  to  them  by  one  Name,  and  they  are  afte|  incor- 
porated by  another,  how  they  fhall  bring  their  AdHoo, 

.The  Name  of  the  Corporation  changed,  and  not  fliewn 
how,  i4ilL  .         '■  243 


Coftft. 

Double  fer  filing  in  t&e  Admiralty  for  a  Tiding  done  at 

Land,     -                                 ,...^  /              •-,  35^ 

totb  in  a  Prohibition  when  to  be,           "       '    ,  "^301 

For  Amendment  after  Error  brought,  when,  iiid. 

Admriiiftrator  not  to  pay  Cofts  in^  Writ  of  Error,  374 

When  Cofts  in  Penal  AcHdns,  •  '  ^  i^i^ 

pofts  in  a  W^rrantia  Charta^  '  32g 

"    f      '  .       ^  •      '       •  '•        "       .... 

Covenant. 

^bat  notwithftanding  any  Thing  done  by  him  he  Is  Tenant 

.   in  Fee^' and.  that  he  has  a  good  Right  to  feU,  are  Syno^ 

nymous  Termsi  and  one  expounded  "by  the  other,       46 

When  Covenants  (hall  be  taken  diftincit,  or  one  govern 

.   the  other,      *       '    ■  47 

Pp  mutual  Covenaftt#.  ^j^b  ?ai:ty  ihall  have  his  A6Hon, 

.    and  opt  plead  oneTn  Bar  of  tbp  other,        '    ;  4^ 

|n  Covenant  the  Defendant  pleads  a   ^e  B/late  in  a 

Term,  when^  fs*^.      '    '.  10 

^an  inf regit  (jonvenimts  ill  to  a  Breach  affigncd  iV?  9«»  re^ 

parandoy  '  '  ^    iWii 

Tp  Jevv  a  Fine  before  ASchaelmas^  and  that  he,  6fr.  (hall 

'  iiand  (eifcd  to  Ufc,  no  Ufe  (hall  arife,  {jTf.  no 

In 
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In  Covenant  Bieach  it  to  be  affigned  as  generd  as  tbe 
Words  of  the  Covenant  are,  Pugg  170 

See  Breach^ 

)t  lies  for  the  Grantee  of  a  Reveriion  againft  the  Leflee 
after  Affignment  of  the  Term.  233 

Covenant  to  ered  three  jy^eflliagcS)  and  alfo  to  repair  Di- 
miffa  Premjfa  \  he  erecb  five  Mefloages  \  he  is  bound 
by  tbe  Covenant  to  repair  all  five,  265 

Covenant  to  repair  a  Copyhold  pafies  .to  the  Affignee  of 
the  Reveriion,  .  '  '  \.  I64 

WhenaTitlcmuftbefhewh,"      '  -     '    'j|oi 

Upon  A<^ion  upon  Coyenant  for  9uiet  Enjoyoient,  if  the 
Breach*  be"  that  *a  Stranger  entered  by  prior  Title,'  it  is 
not  necei&ry  to  (hew  what  that  Title  .was,  .  _  325. 

Covenant  to  repair  a  Copyhold  ryn^  wit)a  thcXahH,  *    3^6 

In  every  Cafe  where  there  is  a'Cdyena'ht  to  pay  a  .qbrtaitt 
Sum,  the'  Party  may  hive  either  l!)ebt  or  Covenant, 

Debt  lies  upon  a  Covenant  when  it  is  reduced  to  cer- 
tamty^  ^  429 

''      Guftom.      * 

Where  the  Ship  periibes,  that  the  Lord  of  tbe  Manor  Aoll 

have  tbe  beft  Anchor,  '65 

piiftom  of  London  for  Weighage  on  Goods  iniported,    37 

Cuftom  for  Freemen  and  Proprietors  of  a  Ship  in  Lyn^  to 

dig  in  the  Soil  of  the  Corporation  for  Ballaft,        .160 

pood,  thoiigb  no  Corporation,  ibiJL 

Cuftom  of  a  Manor  not  to  extend  out  of  the  Manor,    190 

Cuftom  to  fell  in  pretdi^o  beoj  fufficient  Averment,  that  it 

is  within  the  Mahorj*  stid* 

Cuftom  to  fell  Carnemi  omitting  ^^m  ill,  19  e 

Cuftom  to  pay  the  ydarjy  Value  for  a  Copyhold  Fine  it 

good>  .  •     '  .255 

AcTion  upon  Cafe  iipon  tble  Cuftqm  of  the  Realm  will  lie 

for  Dilapidations,  268 

That  may  be  good  by  Cuftom,  without  Confideration, 

which  would  not  be  good  by  Prefcriptioh  without  it, 

•     307 


D.  Damages. 


i   AU   ) 


D. 


Damages. 

Int>ower^    ^  P^getn 

In  a  Prohibition  when,  352 

None  in  ^uart  Impe£ty  wbien;  (be  Cfaurch  is  recovered^ 

S* 

For  Suiog;  In  ibe  AAnirafty  a^ioft  die  Sciiiile^  dovU^ 

In  a  tVarrantia  CiwrUe^  ..  JM 

][n  Ftrmedon  and  Plea  of  Non  Tbhure  in  general  widioiit  a 

Difclaimer^  the  Demahjaot  may  maintain  hta  Writ  fi>r 

.  J^s  Damages,  ^  J3^ 

Date. 

Prebendary  leafes  for  ^fe^  boMuT  a  Data  good»  ItoA  AU 

)    fen  from  a  Die  Datus^  '43$ 

Bm^iipw  i'DatUy  ibf  a  Dii  pafiu,mxf  bc^oonftruid^  citiier 

inclufive  br  exclufiyei  /^q^  u^  m^. 

# 

Debt  on  Promifc  not  difchargcd  by  Adion,  237,  Vide  23$ 
Oh  the  Statute  29  CaK  2.  for  Augmentation  of  Y icarageS| 

St 
Where  it  lies  on  a  Deed  between  Strangers,  iMf 

Debt  on  a  Deed  whieh  the  Defendant  penes  fe  babet^       8t 
On  a  Leafa  made  by  a  Stranger,  iUi 

In  Debton  a  Judgment ;  P\e»^  nil  dehet^  J^.pftfa{s,  39$ 
Debt  for  a  Fihe  lit  by  a  Corporation  on  aBai]iff|  ibr1[t- 
fufing  the  Declaration  impofed  by.  t|ie  Statute  of  Corpo- 
rations, whereby  the  0£Bce  is  void,  ^    |i6 
Debt  on  Judgment  in  G  B.  after  Error  brought,  bow, 

Lies  on  an  Agreement  or  Covenant  by  a  ParKhioner  to  pay 
his  Part  of  the  Charges  of  a  Suit  for  Tithes  by  tbe  ra- 
fon  againft  the  Partflitoners,  with  Averment  thai  bis 
Part  amounts  to  fo  much,  429 

Debt 
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jDebt  foic  «  Fine  fet  by  ^  Corporation  for  refufing  to  accepr 
an  Office^  Pa%€  1 16 

When  a  Debt  la  due  bf  Paiol»  it  may  be  difcharged  by 
Parol,  238 

jfO^  »  iMad  BUI  ^prfc^  to  pay  ^  /^  Yaar  for  tiie 
M^iHenance  of  a  Child^  Debt  will  )ie  fiy  the  Non- 

»  • 

Declatation. 

,^ .  .    .  > 

3y  a  ^u»i  turn  in  TreTpafs  is  ill,  bi|t  in  Cafe  for  Words, 
good,  238 

Tftt  Declaration  in  Trefpafe  by  ^•dy  l^c.  li  tfAue^ 
eood  y  for  fc^  Jii^uc  xtftx%  tp  the  Wrlt^  and  not  tp 
^c.Countj  345 

^etweeiji  P^jr^eSi  x<^ed^er  indented  or  not,  none  Ihall  fue 

or  be  filed  bui  the  Parties ;  otberwife  of  Deeds  not  be- 

tween  Parses,        ;    *  138,  J46 

^  Writing  under  Hand  does  i|ot  imply  a  Deed,  234 

Peed  dafied  the  i^  o^  Mqyy  but  firft  delivered  the  ift  of 

7^^'t  348 

More  ConOderation  of  the  Subftance  than  of  die  Manner 
of  the  Deed^       .  v..     .  ^^^ 

Deer. 

*  *  » 

• 

A  Deef  comes  in^o  my  Lands,  I  chafe  bim  thence  widi 
QW  Dogs,  who  ]^I1  bim  in  the  Park,  and  the  Owner 
kills  the  Dogs,  28 

jEi(communicatton  is  not  pleadable  without  Defence,    240 
^tient  Demefiie  is  pleadfj^lc  without  Defence,  405 


Defeafance. 

Of  a  Deed  cannot  be  without  Deed,  ^38 

Demurrer. 
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Not  fermany  joioed|  yit  fufficknit  to  brtng^che  Mateer  he* 
(ore  Ae  ^ourt^  Pagg  22:. 

The  Manner  of  the  Demurrer  fliaD-^not'dteir^be/q^. 
menty  ^id. 

If  an  Obligation  be  to  pzy  at  a  certain  Place,  and  the  Plea 
doth  not-ftate  the  Pbceof  Pqmient,  this  k  a  CauTeof 
Special  Demurrer,  245 

'  '•  . '      I  -*  ;    «     •  ,  ■  ,  •- .      •        ,  .J 

Dcpytpre,  .     . 

« 

•  -  »  - 

^n^.Flcdltng,  A  Declaration  at  Comnion  Law  is  noCtnainF 
'  tainable  by  Replicadon  on  the  Statute;  hdt'il  a  Depar- 
ture, ....  48 

After  no  Award  pleaded  it  would  be  a  Departure  to  plead 
any  Thing  that  would  (hew  it  void^  219 


■• .  • 


DeviA?. 

■  •■  X     - 

J 
•  (  • 

Executory  Dcvife  of  a  Term  difallowed,  viz.  To  y.  and 
if  he  dies  not  qnsurriedy^d  wiibofft  iflae,  to  his  iiiften^ 
and  if  y.  be  niarried,  and  have  no  IfTue  livijig  to  eiyoy 
it,  then  to  JT,  22 

But  cofUra  in  Notisy  23 

Dcvife  to  one  and  his  Heirs,  if  be  lives  'tiU  21,  and  if  not, 
to  another  and  his  Heirs,  is  a.Condition  fubfe^uent,  aqd 
not  precedent,  132 

To  H.  and  his  Heirs,  and  for  De&uh  of  Heirs  a(  H.  to 
B,  who  is  his  Heir,  is  a  Tail,  7^ 

Dcvife  in  Fee  revoked  by  a  FeoflFment  to  th«MJ(e  of  the 
Devifbr  in  Fee,  and  his  Heirs^  lo^ 

To  a  Feme  for  J^ife,  if  (he  does  not  marry,  but  if  die  does, 
then  his  Son  to  enter,  '     ijj 

Devife  of  600A  to  his  Wife,  to  clear  the  Purchafe  Money 
of  Lands  in  Z>.  fettled  upon  her  in  Jointure,  where 
none  were  fo  fettled,  this  does  not  devife  the^,         259 

Of  a  Term  of  1000  Yenrs  10  J*  Remainder  to  ^8.  in  Tail, 
the  whole  Term  is  in  ^.  264. 
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To  A.  and  B.  and  their  Hfirs^  and  the  longer  Liver  of  them 

equally  to  be  divided  between  them  afier  my  Wif^s  ueatb\  ' 
»  thev  are  Tenants  in  Commoiiy  Page  373 

Devile  of  a  Thing  which  refts  in  Poffibility  only,  not 
made  good  in  uiancery^  427^ 

Contra  in  Notis^  ibidm 

Devife  to  J.  for  Life,  and  if  he  has  IfTue  Male;,  to  iuch 
IfTue  and  his  Heirs,  J.  takes  onhr  for  Life:  and  (o 
where  the  Devife  goes  further  and  (ays;  if  ^.  dies  with- 
out Iflue  Male,  the  Remainder  to  B.  and  his  Heirs ; 
but  ^.  If  fuch  Remainder  to  B,  be  a  contingent  Re- 
•     inainder,  or  an  Executory  Devife,  432 

It  is  a  contingent  Remainder,    .  435  in  notts. 

Devife  of  Lands  after  his  Debts  paid,  and  a  Schedule  is  ^ 
aonexed  of  4000/.  Debts.  Afterwards  he  becomes  tn^ 
debted  in  4000/.  more  by  a  Mortgage  of  other  Lands; 
the  Devife  (hall  take  £(Fe£t  immediately  on  Payment  dl 
the  Debts  in  the  Schedule,  and  (hall  not  ftay  till  after 
the  other  Debts  are  paid :  for  the  Debts  in  the  Schedule 
are  the  only  Debts  intended  bv  the  Teftator,  43a,  433 
Btttfee  the  Cafe  in  the  Margin  of  433 

Devife  of  Lands  a  ParU  AtaternA  f«r  s6  Months  to  pay 
Debts,  and  then  to  B.  who  is  Heir  a  Parte  Maternal 
J?,  ukes  by  Defcent,  and  not  by  Purcbafe, .  j  %j 


Dilapidations. 

Gafelbr  them  lies  at  Common  Law,  268 

Suit  for  them  in  the  Spiritual  Court  barred  by  Anions  at 

Common  Law,  and  a  Prohibition  granted,  413 


Difcharge. 

Debt  due  by  Promife,  not  diicharged  by  Account,        237 

After  Part  of  Verbal  Agreement  performed,  the  Party  can- 

nat  be  difcharged  ^  the  Performance  of  the  Roidue^ 

(i  r,  by  ParoQ  238 


Difclaimer. 


i  t^  i 


^d^iere  on  Difclaimer  in  Non-Temif^  pfeadcrfj  Aie  lA?« 
maodauit  enters^  or  may  maintain  his  Vftk  to  recorar  hM 

DilcoiitinuaDcti. 

By  Demife'  of  the  King»  where  it  is  of  not^  1^ 

DUcootinuance  as  to  Part>  ciured  1^  VtrdiA  ti  ne%    3^ 

Id  pcaal  Adions  euf ed  bj  Stalttte^  373 


Diftreis. 

;Catt{e  driving  to  £«/iA«,  to  be  fold  for  ProvUkM  ftir  ^e 
Citj,  put  to  Pafture  for  a  Night  in  A  VitM  iff  0)e  Way, 
diftrainable  for  the  Renty  th^igh  p«c  tiMre  bjr  Odtttttt 
of  the  Landlord^  260 

B4a  the  Party  in  ihi^  CaTe  was  reKeved  ifi  Eqitity»    i^iJ^ 

in  MoiiSm 

Lies  againft  a  Tenant  in  (^omilieti  befoctf  i?aitition>    ftf 

Damages  and  Cofts  in  Dowert  ^j^ 

.  t)ower  lies  of  the  Capital  Meflu^ei. of  •  fieri  aot  being 

a  Caftle  o(  Defence,  86 

Alienation  wiQ  not  prevent  Dower^  but  it  will  Fiee  Bench^ 

386 

Eftate  for  Life  to  jf.  Renfeindfcr  to  A  aind  his  Hein  for 

the  Life  of  ^.  Remainder  to  the  Heirs  Males  of  the 

Bodj^  J.  J/%  Wife  {hall  not  be  ^tidowetf^  4^ 

See  Mo  Fagi  ^  and  iftdh. 

Cotmterplda  in  Dower,  167,  i69,'  f 69,  a20 

.ta  a  Counterplea  of  View,.  Alienavit  kn]^ies.fche  whole 

Eftate*  220 


E.  Ejeft,* 
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I 

.  EjedfficAt. 

* 

pe  quidam  loco  vocaf  The  Vcftry,  goo^  Pagetj/b 

On  two  feveral  Leafes  of  the  liiine  Thing  and  Term>  by 

two  fever|I  Perfons,  rood,  117 

jQf  the  loth  Part  of  mMefluiige  in  i/.and  B.  where  the 

Whole  lies  in  if.  334 

Tenements  are  not  put  in  View  in  this  Aftion,  405 


Ele&ion. 

Condition  to  render  Account,  or  to  render  hitnfelf  to  Pri- 
fon,  the  Obligor  has  his  £leAton,  137 


Entry. 

Where,  on  a  Difclaimer  in  general  Non-Tenure  pleaded^ 
the  Deitiandant  ought  to  enter  and  lofe  his  Damages,  or 
may  maintain  his  Writ  for  Recovery  of  lus  Damages, 

Enquiry. 
Writ  of.  Notice  to  be  given,  409 

Error. 

A  Fine  levied  by  an  Infant  executed  without  Writ  of  Error, 

3^ 
See  alfo  ExKUtion. 

Execution  fued  after  Error  brought  and  allowed,  is  void  ; 
but  fheSi  not  put  the  Party'in  Contempt,  if  he  had  not 
Noriccofit,  3^^ 

How  I>Bbt  is  to  be  brought  in  C.  B.  after  Writ  of  Error, 

398 

Efcape. 


(    4«o    J 


Efeape. 

taCafe  for  it  a  Rdctie  (gcaded  without  pleadmg  the  Retanl 
tliereof>  Page  ifi 

»     .  ... 

•  Eftate- 

For  Life  to  the  Hit(band>  Remainder  to  JB.  aind  hts  Heirt* 
for  Life;  Remainder  to  the  Heirs  Malas  of  the  Htiii 
band's  Body;  die  Eftates  of  the  Htifband  are  not  uniteA, 
and  hi$  Wife  fliaU  not  have  Dower,  432,  437 


Evidence. 

tlAder  a  Count  for  Money  had  and  received  by  three  de- 
fendants. Plaintiff  cannot  give  in  Evidence  Money  re- 
ceived by  them  and  by  a  fourth  Partner  who  is  dead^ 

291  in  natism 

A  Copy  of  a  Deed  enrolled,  though  the  Eftate  pafles  not 
by  the  Enrollmeiit,  h  yet  £vi<knce  to  fctafe  Piirpofes, 

387 

Evidence  admitted  to  bafhutli^  the  Iflue,  after  the  Z>i»b 
of  Father  and  Mother,  and  againft  the  King's  Patent 
and  Ads  o^  Parliament,  calling  him  Son  and  Ueir^  4ior 


Excommunicationf. 

Pleaded  without  Defence,  is  ill,  ±^ 

How  to  plead  it  where  one  Plaintiff  of  diree  is  excommu- 
nicated, mS 

Execution^ 

^.  If  the  Sheriff  may  pay  the  Money  to  the  Plaitotifi^  or 
ought  to  return  it  into  Court,  203 

The  Acceptance  of  Lands  upon  the  lAbirate  coneludea  die 
Plaintiff  to  any  other  Execution  againft  the  Goo<b  of 
the  deceafedy  269 

ExectttioA 
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Execution  fued  after  Error  brought,  and  allowed.  Is  void, 

but  fhall  not  bring  the  Party  into  Contempt,  if  he  has 

'    not  Notice  thereof  Page  2^^ 

If  fued  after  the  Year  without  a  Scire  Faciasy  it  is  not  void, 

but  voidable  by  Error,  403 


Executor. 

Executor  dejon  tort  of  a  Term  charged  with  Wafte,    34, 

•    35 
He  may  in  Jffwnpjit  plead  an  Obli»tion  not  yet  duc>  and 

the  PiainttiF  may  rejdy  AfTets  tf^rtf,  57 

Executor  arrefts  ^ne  before  Probate,  and  after  proves  the 
WiU>  good  between  the  Parties,  but  not  as  to  Stran- 
gers, ilfid. 

Executor  Noiifuit  not  to  pay  Cofts,  though  on  his  own 
Tort,  6oj  375 

Executor  not  fuable  in  the  Debet  for  Part  and  Detinet  for 
other  Part,  74 

Confeffing  Judgment  in  JJfumpJit^  where  there  is  Another 
Debt  on  Obligation,  fhall  pay  both,  though  Aflets  only 
to  fatisfy  the  Obligation,  113 

Yet  if  he  pays  Debts  on  Contracts  before  Notice  of  the 
Obligation,  there  is  no  Devaftavity  1 15 

Note,  Rent  on  a  Leafe  Verbal  determined,  is  payable  before 
Obligations,  267 

Executor  and  Heir  both  are  chargeable  by  Specialties;  an 
Action  pending  againft  the  one  is  not  pleadable  in  Abate- 
ment to  an  A^on  againft  the  other,  303 

If  one  Perfon  reprefents  both  Heir  and  Executor,  he  may 
be  fued  in  both  Capacities,  ^v.  304 

An  Executor  pleads  feveral  Judgments;  PlaintiiF  replies, 
there  is  but  100/.  due  on  all,  and  that  the  Executor  has 
Affets  «/rra  100/.  311,  368 

Executors  are  bound  by  a  Decree  in  Equity  equally  with  a 
Judgment  at  Common  Law,  355 

Executor  not  to  pay  Cofts  on  a  Writ  of  Error,  375 

Executor  of  a  LeUee  afligns  the  Term  without  Notice, 

29s 
See  alfo  Tit.  Heirs. 

Part  III.  N  n  Expofition 


(  46*  y 


4 


Expofition  of  Words, 

Condition  to  account  ii  Juniij  or  to  render  himfelf  to 

Frifon  on  sfny  Adion  then  commenced,  extends  not  to 

Actions  commenced  afterward,  P^g^  137 

Words  in  Deeds  of  Settlement  and  Revocation  expounded 

the  one  by  the  other,  21^ 

Pradiff  A*  and  no  A^  before-tmentioned,  436 

Ecclifia  and  Vtcaria  differ,  ,  ibid. 

Rejpondere  and  Rejpondiri^  .  24O 

Innu€nd9^  5^  166 

Peculiars)  211 

Wor^s  are  to  be  fo  conftnied  ^  to  uphold  the  Kdi%  t(  the 

*  Parties,  ,  .439 

F.  *      ■ 
Fine. 

Fine- levied  by  Infant,  vacated  bylnfjftSiUm  on  a  Writ  of 

Error,  36 

No  Fine  no  Ufe,  306 

Forfeiture. 

A  Statute  gives  a  Forfeiture  generally,  not  Ikying  to  whom, 
it  is  to  the  King^  .    •«.  290 

Archdeacon  grants  the  Office  of  Regifter  contrary  to.  the 
Statute  Ed.  6.  the  Forfeiture  is  to  the  King,  agd  not  to 
the  Bifliop,  290 

Wardenfbip  of  the  Fleet  forfeited  for  two  Efcapes,      288 


Forniedon. 
tVhen  it  is  ill  by  an  Omiffion  in  the  Pedigree  .or  no^  ^  218 

Foreft. 

Prefcription  therein  for  Commoni  cmniAnncy  f^ommTfm* 
poreArmij  good,  98,  127 

Fraudulent 
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Fraudulent  Conveyances. 

A  Leafe  for  500  Years,  without  Confideration,  is  affigned 
for  Money:  This  is  good  againft  him  who  afterwards 
pttrchaTes  the  Inheritance^  Pagi  388 


G. 

Grants  of  the  King. 

Xhe  King  poflefled'of  a  Term  grants  it  in  Fee^  the  King 
is  deceived,  and  the  Grant  is  void,  134 

The  King  having  Lands  in  Extent  for  a  Debt,  grants  the 
Lands;  this  does  not  pais  the  Debt  without  Special 
Words,  135 

Grant  of  Fair  or  Market,  without  an  M  quod  Dampnum^ 
not  good,  222 


Grants  of  Common  Perfons. 

A  Covenant  that  one  (hall  have  a  Way,  is  a  Grant  of  the 
Way,  305 


H. 

Habendum. 

A  Bargain  and  Sale  to  one  and  his  Heirs,  Habendum  after 
the  Death  of  the  Bargainor;  the  Fee  paiTes  by  the  Pre- 
mifles,  and  the  Habendum  is  void,  339,  370 

V 

Heirs. 

One  feifed  in  Fee  a  Parte  ASatemi  gives  it  to4iis  Executors 
for  16  Years,  for  Payment  of  his  Debts;  and  then  to  A. 
who  is  Heir  a  Parte  Materndy  he  ihall  be  in  by  Defcent, 
and  not  by  Purchafe,  j  27 

Nn  2  In 
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In  Deb(  againft  the  Heir,  it  is  a  good  Plea,  Thlt  the  Exe- 
cutor has  Aflets;  but  e  contra  in  Debt  againft  ExecutorS) 

Page  189 
An  Heir  remote  from  the  Obligor,  how  to  be  charged,  286 
A  Reverfion  in  Fee  on  an  E&te-Tail  is  no  Aflets,     287 
Heir  and  Executor,  both  are  chargeable  oniSpeciaitics;  and 
it  is  no  Plea  for  the  one  to  fay,  that  another  Adion  is 
depending  againft  the  other,  303 

If  one  Perfon  reprefents  both  Heir  and  Executor,  he  may 
be  fued  in  both  Capacities,    ^itre^  304 

One  feized  a  Parte  Matema  convej's  the  whole  to  B.  Part 
to  him  for  Life  and  Part  for  Years,  with  divers  Remain- 
ders in  Tail;  Remainder  to  his  right  Heirs;  this  is  the 
old  Reverfion,  and  the  whole  fhall  go  to  the  Heir  a  Parte 
Matirna^  406 


Imparlance., 
Non-Tenure  not  pleadable  after  it,  55,  005 

tncertainty*. 

Trover  of  divers  particular  Goods,  l^  aliis  Vtenfiliis^  good 
after  a  Verdift,  ig 

A  Special  Verdid  found,  that  A*  had  B.  umcam  PUiam 
Juam-i  omitting  <^  htredem^  it  is  ill,  \%c 

See  Title  Trw^n 

.  » 

Indiftitidnt. 

Of  HigliTreafonj  omitting  Ligeanciam  fuam  4iUf  is  ill, 
and  not  fupplicd  by  Words  tantamount,  306 

Inferior  Cottru.  . 

Judgment  of  a  Thing  which  is  extra  JurifS&ionemy  is  void 
by  Plea  wrthdut  Error,  23,  234 

in 


■I 
1 
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In  pleading  it  ought  to  be  (hewn  how  and  by  what  Autho* 
rity  the  Court  is  held,  Pag$  141 

If  they  hold  Plea  after  Liberum  Temmintwn  pleaded,  all  is 
ill,  .:^04 

Execution,  and  the  Warrant  to  take,  is  by  the  Steward, 
and  not  by  the  Suitors,  243 

Judgments  there  may  be  briefly  pleaded,  ibid^ 

Innuendo,  69,  166 

« 

Joint  and  Several, 

r 

partners  of  a  SMp  and  Goods  therein,  all  ought  to  join 
againfi  the  Mafter  for  Negledh  and  Torts,  268 

Suit  in  the  Admiralty  contrary  to  the  Statute  againft  the 
Ship  to  ftay  its  Voyage,  each  Party  may  have  his  feveral 
Adion  on  the  Cafe  for  the  Tort  done  riim,  and  recover 
his  Damages;  but  the  King  ihall  have  but  one  Fine,  353 

Xwo  Churchwardens  join  in  Cafe  for  a  falfe  Return  oiF*a 
Mandamus  to  admit  them  to  their  Offices,  363 


Iflue. 

in  joined,  65 

Party  misjoining  the  IfTue  not  to  take  Advantage  thereof, 

.375 

Judgment* 

Demurrer  in  Abatement  joined  in  chief,  and  Judgment  in 
chief,  223 

Judgment  in  any  inferior  Court  for  Matter  out  of  their  Ju- 
rifdidion  is  void)  234 

JliUr  if  Judgment  be  for  the  Plaintiff,  ibid* 

See  Matter  of  Abatement  pleaded  in  B^r,  and  Judgment 
iilchiefj  291 

Juftification, 

For  a  bailifF  to  arreft  by  Virtue  of  the  Sheriff's  Warrant 
before  the  Writ^aine  to  his  Hand^,  93 

IL  King, 
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'Kiog,  Sef^  TUlts  Grants,  Office  and  Prcroj^tiT«> 

I. 
Liberate. 

Conufee  of  a  Statute  cannot  affign  the  Land  after  a  lAher-: 
ati  without  aAual  Entiy  oj  Recovery  in  Ejednaent, 

Pagi  312 
&ii  ^uiTi  in  Notisy  ihid. 

Limitation. 

The  Statute  not  pleadable  in  Avowry  for  Fealty,  ai 

Pleaded  in  the  iame  Manner  after  the  Revolution,  as  bc^ 

fore,  '  283 

Is  pleadable  in  aa  jfffkn^fi  by   an  Attorney  for  his  Fees, 

367 

M. 

Mandantus.  « 

J* 

Does  not  lie  for  a  Prb£br,  309 

Two  Churchwardens  joiii  in  Ca^  for  a  fidfe  Return  of  a 

Mandamus^  362 

Manor. 

The  Cuftoms  thereof  cannot  extend  beyond  tbe  Manor, 

190 

Marriage. 

A  Promife  of  Marriage  without  Writing  is  void  by  Statute 
'  29  Carr  2.  of  Frauds,  ^c.  ^.  364 

One 
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One  marries  his  firtt  Wife's  Sifter's  Daughter>  Pagf  364 

Marriages  in  Conventicles,  good,  376 

Obligations,  Contra£ts,  &c.  for  procuring  Marriages  are 

void,  41 1 

Mafter  and  Servant. 

Jl£ifier  rfa  Ship  liabte  as  well  as  the  Owner ^  259 

Servant  fuable  fole  for  a  Fad  done  by  the  Comoiand  of  the 

Mafter,  35a 

Merchants  and  Merchandise. 

IThe  Mafter  anfwerable  for  rfie  Diftrefs  of  the  Ship,        37 

M&fter  of  the  Ship  refponiible  as  well  as  the  Part«rOwners 

of  the  Ship,  '  958 

Port  Charges  are  due  without  any  Coniideration,  37 

Jn  Policies  of  Affurance  the  V/oxis  Warranted  to  depart 

with  C9rfVoy  are  the  Words  of  the  EnfMred,  and  extend 

throughout  the  whole  Voyage  \  and  Convoy  feparated 

by  Tcrapcft  ^re  excufed, '  320,321 


Monopolies, 

A  Charter  to  the  £q/f  India  Conspany  for  the  fo|e  Trade 
to  the  Ea/i  Indies  is  fuch,  351 


Monftrance  of  t)eed8. 

Debt  on  a  Deed,  that  the  Defendant  penes  fe  retinety      83 
Bailiff  of  a  Corporation  juftifics  a  Dlftrefs  without  War- 
rant in  Writing,  107 
A  Warrant  of  a  Juftice  of  Peace  for  fxcife,  or  a  Warrant 
to  the  Bailiff  by  rhe  Sheriff  may  be  pleaded  without  a 
hie  in  Curia  pralaf^                                                    20^ 


Mortgages,  387 

Murder,. 


J 
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>t 


Murder,  KiUing,  £sfr; 

Two  Men  fight }  the  one  throws  a  Pot  at  the  otiber,  tbe 
other  kills  him  with  his  Sword ;  the  Pot  was  a  Wea« 
pon  drawn  at  the  Time  of  the  Wounding  witbia  the 
Statute  3  Jac.  Pqg9  Z|5 


.    ••  Non-Tenure, 

General  or  Special  not  pleadable  ^terl  mparlance^    55, 

Notice. 

Ought  to  be  given  of  Executing  Writs  of  Enquiry  of  the 
V  alue  of  the  Land  on  a  Grand  Cape,  ^09 

Executor  of  a  LeiTee  where  no' Rent  is  arrear,  aligns  tbe 
Term ;  ^^  If  he  (hall  be  difcharged  of  the  Kent  to 
come,  without  Notice  of  the  AiBgnment,  304 

Notice  or  not  of  a  Simoniacal  Agreement  is  not  material, 

337 

Obligation. 

And  nqt  faid  to  who.ix\  boun^  is  expounded  by  the  Con- 
dition, 21,  137 
Bill  Obligatory  conditioned  to  marry  y.  S.  65 
Obligation  to  tl^c  ShcriflF  with  an  impoffible  Condition,  74 

Office  for  the  King. 

An  Office  forfeited  to  the  King  is  in  him,  and  he  n^^y 
grant  it  before  any  Office  found,  290 

I  Office 
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Office  and  Officers. 

One  refufes  to  accept  of  an  Office  in  a  Corporation,  for 
which  he  is  fined,  Debt  lies  for  it,  P^gi  116 

Wardenihip  of  ths  Fleet  forfeited  for  two  Efcapes,      288 
Office  for  Life  forfeited  to  hicn  in  Reverfion,  ibH, 

Archdeacon  grants  the  Office  of  Regifter  for  Money;  it 
is  forfeited  to  the  King,  and  not  to  the  Bifliop,       -389 
Forfeitures  given  geneKsJly  by  Statute  belong  to  the  Kin^» 

290 

Outlawry. 

pleaded  in  Bar  in  an  AJfumpfit  for  Money,  29 

On  reverfmg  an  Oudawry,  the  Plaintiff  may  declare  in  a 

new  Original  in  aqotber  County  than  where  the  Adion 

wa^  fird  laid|  245 

t 

Pardon. 

General  Pardon  12  Ckir.  2.  pleaded,  Ads  and  A£tions 
concerning  the  King  only  (but  not  concerning  the 
War,  feV.)  pardoned  thereby,  136 

Accounts  ftated,  ^.  If  within  the  Pardon ;  the  Pardon  to 
be  taken  moft  beneficially  for  the  Subjedl,  ihid. 

The  King  pardons  a  Recuunt  Convifl,  this  tolls  the  Difa- 
!)ility,  ^        322 

ParoL 

When  Debt  due  by  Parol  ihall  be  difcharged  by  Parol,  238 


Partners,  or  Part-Owners. 

Muft  all  be  fued  jointly,  258 

But  if  they  are  not  all  joined  it  is  only  Matter  in  Abate- 
ment, 259  m  notU* 
And  Partners  ought  to  join  as  Plaintiffs,  354  in  notis. 

Peculiars^ 
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Peculiars,   .  Page  a  1 1 

Place* 

•        * 

A  Thing  tranHtory  ought  to  be  juftified  in  the  {ai|ie  Place 
the  Adion  it  laid^  113 

Pleadings « 

A  ^e  EftaU  pleaded  in  the  adverfe  Party,  good,  19 

Where  the  Plea  M»  infngit  Canvtntionem^  is  good  or  not, 

ihiJL 
Amerciament  pleaded  without  Ai&erment  is  ill,  ihiJL 

An  Officer  may  juftify  by  the  Writ  only;  but  the  Parly 

not  without  the  Judgment,  20 

Kecufancy  pleaded  in  Abatement,  not  (aying  PapaUs  ncu^ 

fans^  bad,         -  li,  12 

Plea,  anfwering  to  Part  only,  is  ijl. 
One  pleads  a  fpectal  Adminiftrationi  omitting  ^od 

non  hahet-i  &c,  ill,  '  28 

Matter  pleaded.  Part  amountins'  to  the  General  liTue,  and 

Part  Special,  yet  good  on  a  General  Demurrer,  41 

A  Refcue  pleaded  in  Efcape,  without  pleading  a  Return  of 

the  Refcue,  4^ 

Defendant  in  pleading  Ai-ticles  omits  Part;  the  Plaintiff 

prays  they  may  be  enrolled ;  and  then  demurs  for  Vari- 
ance, 50 
Non- Tenure  of  the  Whole,  or  Part,  not  pleadable  after 

General  Imparlance, 
How  Bis  petit*  is  pleadable  in  Farmdon^ 
A  Stranger  need  not  m^ktprofert^  83 

I'hat  a  Gate  was  put  acroft  the  Way,  whereby  ihc  Way 

was  flopped,  pleaded  without  faying  it  was  locked,     92r 
^.  juflifies  and  concludes,  qua  eft  ea&n\  Plaintiff  replies, 

non  eft  eadem ;  it  is  ill,  '       ,  ihid. 

Paraf  to  deliver  an  Obligation,  without  Obtulit^  is  ill, 

103 
In  Ejectment  if  the  Plaintiff  declare  upon  two  Demifes^ 

one  by  three.  Perfons,  and  the  other  by  two  of  them, 

this  is  not  double,  ^  1 17 

Death  of  one  Plaintiff  pleaded  in  Abatement  >  how  to  con- 

cluic,  X20 

Flea, 
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fl^sty'  ^l  hahii  in  Jffumenfis  againft  an  Indenture  |of  De- 
mtfe,  is  ill;  and  a  Replication  that  he  was  feifed,  not 
ihewing  of  what  Kftate,  is  alfo  ill.  Page  146,  193 

On  Scire  fadat  againft  the  Bail,  if  they  plead  a  Surrendery 
they  muft  conclude  with  a  frm^  paUt  per  Rtcordum^  152 

Alignment  of  Reverfton  muft  be  pleaded  by  Deed,       155 

i^lainniff*  in  his  Replication  ftates  new  Matter,  quan  under 
the  Circ^mftances  ought  he  to  conclude  to  the  Country 
or  with  an  Averment,  164 

pountcrplea  of  View,  how  to  conclude,  169 

Condemnation  by  a  Juftice  of  Peace  upon  the  Statute  of 
Excife,  pleaded  with  a  preut  paUtpir  RtcorJunij  good, 

205 

In  Dower,  Plea,  that  the  Huiband  aliened  to  the  Tenants 
is  as  good  as  Feejfavttj  22p 

Datum  7/1  nobis  intelligi  is  a  good  Allegation  fo  as  to  put  the 
Party  to  anfwer,  222 

Matter  of  Abatement  pleaded  in  Bar,  and  Judgment  in 
chief,  223 

^ua  eft  eadem  in  Trefpafs  fiipplies  a  Travcrfe  of  the  Time, 

i^C.  22y 

To  plead  a.  Grant  of  a  Reverfion,  not  feying^  to  whofe  Ufe, 
id,    '  2J3 

A  Traverfe  of  a  Matter  in  Law  pleaded,  235 

To  plead  a  double  Traverfe  is  ill,  244 

It  muft  be  fliewn  in  the  Plea  that  the  Caufe  of  Adion  arofe 
within  the  Jurifdidioo^  244 

Refp^ndere  hx Refponderiy  ill,.  240 

Judgment  in  an  Inferior  Court  briefly  pleaded,  243 

Condition  to  pay  at  D.  Payment  according  to  the  Condi« 
tion  pleaded,  not  (aying  at  D,  it  is  ill  on  a  Special  De- 
murrer, 245 
Pleading  upon  the  Words  of  the  Deed  is  fufficient,  and  the 
Court  will  adjudge  thereon  according  to  the  Conftruc* 
tion  of  Law,  ^^rr/,                                       247,  292 
Where  a  Term  is  oevifed  to  one  for  Life,  he  may  plead  thac 
he  was  pofTefled  of  the  Term,                                   26$ 
Father  grants  to  the  Son  for  Money  and  AfFedion  by  the 
Words  givi'i  grants  ^c.  and  no  Attornment,  Livery  or 
Enrollment  thereon,  it  ought  to  be  pleaded,  as  a  Cove- 
nant to  ftand  feized,                                                        2(^lt 
Condition  to  pay  at  or  before  the  i  ft  of  May\  Plea,  that 
he  did  not  pay  the  ift  of  May  is  ill,  293 
Want  of  the  Words  prout  patet  per  Recordum  cured  by 
pleading  over,                                                .311 

.  That 
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.That  Defendant  took  Sfones  for  Repairs,  and  txy$  not -chat 

he  ufed  them  fo,  is  ill>  Page  323 

In  an  Afkion  for  Words,  where  the  firft  Words  arc  laid 

poiittvelyv  the  laft  Words  fliall  be  taken  poiitively  alio, 

although  Aey  come  under  a  cumque^  339 

Plea  adhuc^  t^c.  refers  to  the  Time  of  the  Writ,  and  not 

of  the  Count,  246,  345 

^bt  upoh  an  Obligation  dated  the  20th  O^ohery  but  firft 

delivered  '20th  Marcbj  good,  348 

Where  it  is  ncccflary  in  ^umpfit  to  Jay  a  Requeft,  306 
Want  of  Prout  patet  cured  by  pleading  over,  Want  of  a 

Venue  cured  by  a  Plea  of  collateral  Matter,  393 

In  Debt  on  a  Judgment  nil  debet  pleaded,  ^ir.  390 

Judgments  in  inferior  Courts  may  be  dated  briefly,  404 
A  Juftification  does  not  admit  the  Value  of  the  Goods  in 

the  Declaration,  425 

Repleader  after  Demurrer  and  Argument,  440 


Defon  tort  Denufne. 

Where  this  PJea  docs  acknowledge  die  Cuftoro,  the  Title, 

faTr.  65 

III  on  general  Demurrer,  '   ^  ibitL 


Departure. 

Declaration  qn  Matter  at  the  Common  Xaw^  Replication 
on  the  Statute  is  ill,  ^  48 

\ 

4 

Pledges, 

Want  of  Pledges  is  Subftaoce  on  a  general  Demurrer,  39 
Yet  amended  after  Error  brought,  345 


Po/Teffion. 
Declaration  upon  ^he  Poff^ffion  of  a  Way,  .  266 

Poffibility. 
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Poffibility. 
Not  ievibtAe—fidftntra  In  mtis,  P-age  tflri 

Power, 

What  will  be  a  good  l*)xecurion  of  a  Power  of  Revoca- 
tion, 214 

Prerogative. 

j^ii.  If  the  King  may  grant  Embargoes,  and  prohibit  Trade 
with  Infidels,  354 

A  Parfon  is  made  Btfliop ;  the  King  {hall  prefent  totiet  quth- 
Uis  the  Incumbent  is  fo  promoted ;  fed  quare  Rationem^ 

•         .    ^  377 

Aifo  that  a  Difpeniation  to  hold  tn  Commendam  for  fix 

Months,  (hall  not  ferve  for  the"  King's  Turn,  377,  378 

The  King  has  Prerogative  in  Churches  newly  founded,  at 

well  as  in  the  old,  378 


Prefcription. 

For  Common  in  Forefts  omnl  Tempon  Anni^  without  Ex- 
ception of  the  Fence-Month,  good,  98,  127 

Declaration  for  a  Right  of  Way  good  without  Prefcription, 

266 

If  Defendant  prefcribes  to  take  a  Thing  for  a  particular 
Purpofe,  he  ought  to  aver  the  Thing  applied  to  that 
Purpofe,  323 

In  Occupiers,  for  Dilcharge  of  Tithes,  good,  389 

The  King  may  alter  the  Fine  fet  by  the  Sutute  for  ferving 
as  Apprentices,  389 

See  alfo  Toll^  kc. 


Privilege.  , 

Pleaded  after  Bail  put  in,  but  not  after  a  General  Impar- 
lance, 343 

An 


Ah  Attorocijr  ihati  ha^  Privilege  in  Anions  qui  tarn  againft  * 

Frofert^  Hde  Abatem^t,  Mon%tnce  of  Deeds^ 

Pleadings  Record/ 

Prohibition^ 

Mooe  on  a  Suit  in  the  Ecctefiaftical  Coutt  for  iayiilg  tf  a 

^   Parfon,  He  preaches  Lif^j  17 

Or  (aying,  //r  /iVx  w/^  iztf  the  W$men  in  the  Pairijb^       10 

But  if  in  a  Suit  there- for  Ecclefiaflical  Matters  the  King's 

Patent,  an  K8t  of  Parliamenti  or  any  Temporal  Mauer 

comes  in  Queftion,  a  Prohibition  (hall  go,  72 

Pxohibidon  denied  ta  a  Sdc  tbere  for  calling  one  Son  of  a 

Wbore^  1 19 

So  for  faying,  Tou  were  B.V  Whore  before  he  married^     137 

So  for  faying  he  keeps  a  Whore  in  bis  Houfe,  350 

When  £5amages  and  Cofts  (hall  be  therein,  352 

Prohibition  to  a  Suit  there  for  Dilapidatiorts  after   the 

Plaintiff's  being  barred  in  a  Suit  for  them  at  CoAunon 

Law,  *   413 

Property* 

None  in  Deer,  except  reclainfied,  227 

Proteftion. 

Allowed  to  him  who  comes  yi  on  die  Exigent,  btit  not  to 
him  who  comes  in  on  the  Capias  UtlagatiaH^  it  being 
excepted  therein,  332 

Proteftatiom 

An  unneceflary  Forai>  425 

(^  Quare 


I 

Quare  Impedit. 

For  Simony  need  not  make  the  Patron  Defcndahf,  Page  i6 
The  fame  Perfon  being  Patron  and  Incumbent  dies,  the 

Heir,  and  not  th#  Executor,  (hall  prefent,  46 

Where  the  Prefcntation  is  recovered,  Damages  £hall  be 

Moj  though  the  fix  Months  be  paft,  59 

A  Bi(hop  retufes  a  Clerk,  quia  minus  fufficiem  in  literatttra^ 

the  Plea  adjudged  ill  in  the  Common  Pleas,  being  too 
•  genera],  and  that  Judgment  affirmed  in  Error  in  the 

King's  Bench,  but  both  the  Judgments  reverfed  in  th« 

Houfe  of  Lords,  313 

que  Eftate,  -  193 

s 

R. 

Record. 

The  Court  takes  Notice  of  a  Record  in  the  fame  Court, 
without  pleading  it,  though  upon  other  Rolls,  219 

On  nul  tiel  Ricerd  pleaded,  the  Record  brought  in  varies 
in  feme  IV&tters,  not  Subftance>  243 

Recufaats. 

Recufancy  pleaded  in  Abatement  need  not  fay  Papalis^  it 
Information  for  not  coming  to  Church,  contra  FofmamSia-^ 
tutiy  good,  61 

It  is  not  good  to  plead  PapaHs  Ricvfans  Convi£l,  if  he  does 
not  {hew  him  to  be  fo  convi6led ;  but  it  is  cured  by  the 
Words  fecundum  For  mam  Statuti^  by 

A  Pardon  of  Recufancy  tolls  the  Difebility  to  prefent,  333 
A  Plea  of   Popilh  Recufancy  ought  to  alledge  that  the 
Convi6l  did  not  render  himfelf  before  the  next  Seffions, 
^  ai|d.  not  that  he  did  not  render  himfelf  at  the  next  Sef- 
fions, 334 

Relation. 
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Relation. 

Where  not  to  the  next  Antecedent,  but  to  dut  whicrli  it 
rooft  proper,  ^  Page  ^39 

Relations  only  make  A^  good  asrbetweeiuhePartics>  but 
io  as  not  to  prejudice  Strangers,  285 

On  Surrender  of  Copyhold,  Admittance  after  the  Death  of 
the  Surrenderor,  prevents  the  Wife  of  her  Free-Beiicfa9 

atSs 

Jdbuc  in  the  Declaration  refers  to  the  Time  In  the  Plaint, 


^  Releafe. 

General  Words  therein  reftrained  by  the  particular  Occa- 
fion,  273 

Relief. 

On  the  Death  of  every  Tenant  in  Socage  need  not  be 
mentioned  in  pleading  the  Tenure>  145 


Remainder. 

Of  2L  Term  after  an  Eftate  for  Life  dierein  is  but  a  Poffi- 
bility,  265 

Rent. 

Payable  by  the  Executor  before  Obligations>  267 

Repleader. 
After  Demurrer  and  Argument,  440^  20 

Replevin. 
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DefistiAnit  anjr  cUber tamm^  and  havea  lUtttiily^  ^  jp^fy» 


Requeft. 

On  aPromlfe  to  pay,  if  another  did  not  pay,  PlaintifF  need 
J^im^fit  for  Money  laid  out  to  his  Ufe,  not  faying  at  His 


Revocation. 

A-Qchrife  of  JUod  inrPet  ,is  vevofe^  4)y  ;&  Fepffoient  jto  the 
Ufe  of  tbeJOevifor  himftlf  in  Fee,  108 

What  will  be  a  good  Execution  of  a  Power  pf  Revoca- 
JUoai  ,214 


S. 


Scire  l^aeias. 

Lies  againft  him  who  enters  after  the  Judgment,  though 

not  Party  to  the  A^^on^  1 90 

AScin  Facias  is  a  proper  Ren^edy  to  repeal  a  Patent,  .220 

General  Non-teouce  Is  not  pleiadaple  to  a  Sdn  ficias^  but 

Special  Non-tenure  IS,  a^o 

When  an  Office  is  neceflary  before  it  or  not,  2%^ 

It  odght  to  be  founded  on  a  Record,  tiitL 

It  lies  not  to  recover  Cofts  and  Damages  in  Dowet  after 

the  Demamtot's  Death  before  Judgment,  275 


Part  in«  Oo  Serjeants* 
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Serjeants. 

The  King's.  Seijeant  made  Ccanniiffioner  <£  the  Great  Seat,. 

.  lofes  hi€  PlacC)  aod  Piecedcnce  of  .King's  Seijeant^  if 

removed ;   but  anrther  Serjeant,  made  Judge,  and  diC> 

placed,  retains  his  Degree  of  Serjeant,  Pagi  351 


Servant. 


•  .1 


The  Matter  of  a  Ship  may  be  fued  as  well  as  the  Owners, 

"258- 

A  Servant  may  be  fued  for  a  Tort  done  by  the  Matter's 

Command,  352 


Surrender/ 

The  Kftate  vefts  *iinmediiately  after  the  Surrender,  befon 

Acceptance  or  Agreement,  but  is  divefted  by  a  Refiifid 

-  afterwards,  -  ^  .284 

Biirrender  by  a  run  compss  mentis  is  void,  285  in  nuis* 


Siihony. 

Stipendiary  Pricfts  and  Donatives  are  ^thin  the  Statute, 
and  a  Perfon  di  fabled  by  Statute  29  Car*  2«  continuing 
in  by  Confent  of  the  Patron,, amounts  to  a  new  Prefen- 
tatiori,  '83 

A  Contract  to  prefent  when  tlic  Church  (hall  be  void,  is 
Simonj,  .  ^        '    .     115 

Notice  or  not  Notice  of  a  Simoniacal  Agreement  is  hot 
material,  336 

Sec  ^are  Impedii^  16,  207 


T.  Tender 
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•   T. 

Tender  and  Refufal. 

A  Sum  awarded  to  be  paid  is  loft  for  ever  by  Tender  and 
Refufal,  Page  24 

Plea,  that  he  was  ready  to  deliver  an  Obligation,  is  ill, 
without  laying  be  tendered  it,  103 


Teftaments  and  Wills. 

If  a  Win  be  written  by  the  Party's  own  Hand,  it  is  good 
within  the  Statute  29  Cat.  2.  Of  Frauds^  d^ough  not 
figned  at  the  Bottom,  i 

See  a  Will  figned,  and  a  Revocation  on  the  (ame  Paper  not 
figned,  86 

Tithes. 

Flax>  Tobacco,  Hops,  ^c.  if  fmall  Tithes  or  not,    365 

It  is  the  Nature  and  not  the  Quantity  that  makes  the  Tithe 

-  great  or  fmall,  365  in  ft$tis. 

Toil. 

Port-Charges  ought  to  be  paid  by  the  Maftcr  of  the  Ship, 

'37 
ToU-Traverfe  without  Confideration,  400 

A  general  Indebitatus  ajumpjit  wilt  lie  for  Tolls,     400  in 

n$tism 

Prefcription  for  Toll  for  letting  his  Goods  on  Land  within 

my  Manor,  good  without  a  Confideration,  424 


Trades. 

Debt  on  the  Statute  5  EHz.  lies  in  the  Courts  at  JFeftmln-^ 

fttr^  11 

A  Bond  that  one  fliall  not  ufe  his  Trade  in^a  particular 

.  Place  is  void,  '    .      241 

O  o  2  But 
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But  if  there  be  a  Confideration,  and  the  Reftraiat  be 
generals  the^Boiul  ^  this  Day  it  fixms  would  be 

Trwerfe* 

Of  the  being  jBailifF  in  an  Avowry,  

Qf  the  Day  $nd  Pface,  ana  Multi&rieiis  Traverie^         4.1 
One  (hall  not  trayerfe  the  Conunaad  of  a  Bailii!^  who 


quires  one  to  aid  him  to  prevent  a  Refcue,  i  '3 

T^e  Intent  of  an  Indenture  not  traverfable,  167 

The  Conclufion  f  «^jS^  '^^^  ^th  a  Traverfe  of  die  Place 

is  good  without  a  Trarerie  of  the  Time,  ^    2Ay 

The  Quantity  of  a  Thing  taken  for  Tithes,  is  not  tn- 

yer&ble,  aaS 

Traverfe  df  a  Matter  in  Law,  235 

A  double  Traverfe  is  ill^  244 

Trefpafs. 

A  Man  keeps  his  Deer  in  fab  Mm  Lands,  another's  Dogs 
hunt  them  out  and  kill  the  Deer,  the  Owner  kiQs  tbc 
Do^s,  ^.  ,  28 

DiflRererife  between  an  involuntary  Tre4>ais,  and  a  volun- 
tary Trcfpafs  by  Miftake,  37 

The  Lprd  of  a  Manor  may  drive  the  Tenant's  Catde^ 
mixed  with  p^tde  of  a  Stranger,  and  to  (ecure  them  fo 
as  to  fever  or  impound  the  Stranger's  Cattle,  40 

Trefpafs  lies  not  for  taking  Beafts  in  one  County,  and  im* 
.  pounding  them  in  another,  but  an  Adton  oa  die  Statuie^ 

Trefpafs  againft  fevei^  Perfoiis  for  fey^ral  Things  Gktn  dt 
feveral  Times,  Part  by  one,  add  Part  by  anoAers  Da* 

.    mages  (ball  be  joint  againft  all,  324 

But  where  the  Defendants  plead  (everallyi  Ae  Jury  toaf 
fever  the  Damages,  324  its  miis^ 

A  Servant  is  fuable  without  the  Mafter,  foe  T/eijpa&  done 
by  Command  of  the  Mafter,  35a 

|n  Adion  for  Trefpafs,  Aflaifh,  Battery,  and  Imprifon- 

ment}   Defendant  pleads  Not  Guilty,  as  to  the  J^  & 

Jrmis'^  and  for  the  reft  (omitring  the  Ba^ttery)  juftifies 

by  a  Warrant  to  arreft,  404 

NoUy  The  Battery  (eemt  inckded  in  the  Word 

Tre/pfl/s.      . 

trial. 


(  ^l  ) 


WbeA  to  be  9  tii0  Parties  jbmi  and  wbm  as  AeJ^iiv 

c^rcds,  P4g^  240 

f  rial  of  fioreign  Matter  ia  ibeCquoly  wbeve  t)ic  Actini  is 

brouflbt  is  goo4r  39f 

TroflTcr* 

Hi  fix  CatuUsy  Vfix  CktiJBs^  (f  de  ma  An^hvra  Sitporis^ 
is  good  after  a  Veidid,  336 

See  Title  InurUnntj. 


V. 

Venue. 

Execator  pleads  Judgment  to  50o£  Plaintiff  replies  only 
lOo/.  due  on  dbem;  smd  chat  the  Defendant  has  Adfecs 
beyond  the  lobA  but  lays  not  where  1  it  is  31^         311 

1 

Vcrdia. 

^Tfelpafi  for  taking  a  TunicJc  and  a  Manteaut  if  die  Jury 
find  the  Defendant  guilty,  ^qa/  the  Tuoick,  and  affigns 
Damases,  bur  fay  Nothing  asto  the  Manteau^  itisilL 
So  in  l>ebt  for  ^L  the  Jury  find  he  owed  bL  but  fay 
Nothing  to  the  Refidue,  all  is  ill,  and  difcontinued,    55 

It  will  be  intended  after  Verdi^that  Toll  is  appurtenant  to 
a  ManoT)  425 

Union  of  Churches,  See  95,  535 


Ufes. 

The  Father  covenants  that  the  Son,  or  fonie  other  Peribn, 
ihall  ftand  feifed  to  the  Ufes,  this  is  void;  and  a  Cove- 
nant t&levy  a  Fine  before  Mkbaelmas  to  Ufes,  bfc.  and 

that 


(    482    ) 

tbat  he  and  tvetj  Perfon  (hall  be  feifed  to  thofe  Ures ;  if 
no  Fine  is  levied,  no  U£b  fliall  arife  upon  the  Covenant; 
for  if  it  fi&ould,  it  would  drfable  from  levyiAg  die  Fine, 

'One  gives  and  grants  his  Lands  to  his  Coufin,  and  his 
Heirs;  Habendum  to  him  and  his  Heirs  after  the  Donor's 
Death;  this  is  a  good  Covenant  to  ftahd  feifed  immedi- 
ately in  the  PremifTeSi  ai^d  the  HabcttJum  is  void,     370, 

Stt  Page  .  1^6 


W. 


Wager, 

An  Indebitatus  J/Jumpja  lies  upon  a  Wager,  ^tuere^     118 
When  is  he  that  lays  a  Wager  to  be  admitted  a  Witnefe, 

Warrantia  Chartae. 

If  it  lies  v(4iere  the  Term  onlv  is  evided,  321 

The  PlaintifF  ^all  recover  Damages  and  Cofts,  and  the 

Defendant  only  Cofts,  321 


Wafte. 

Leflee  at  Will  not  liable  for  negligent  or  permiffive  Wafte^ 
contra  as  to  voluntary  Wafte,  359  in  netiu 


Way, 


I "  • 


Declaration  for  Difturbance  in  a  Right  of  Way  held  good 

without  Prefcription  alledged,  ^        '  266 

What  Words  will  amount  to  a  <7rant  of  a  Way>        305 


Wills,  See  Tellameiits* 


Witnefles. 


(    4^3    ) 


Witnefles. 

>  -  • 

One  who  lajm  a  Wager  on  the  Succds  of  a  Caufe;  J^  If 
he  may  be  a  Witneft  or  nor.  Page  152 


Winton. 

The  Statute  of  WinUn  gi?e$  the  County  only  40  Days  to 

take  the  Thieves,  266 

Wh!it  Oath  is  fufEcient  within  this  Statute,  3xS 


Words, 

Calling  one  in  OiEce  Papifly  30,  50 

//  //  reported  a  Maidjkw  Sir  J.  K.  when  he  wasfick  receive 

extrenu  VnStian^  &c.  the  Eucbari/i  Jr^m  a  Prie/i^  and 

avers  it  not  fo  reported,  68 

Clipper,  andjhall  be  hanged^  166 

Clipper,  and  thy  Neck  Jhalljfir etch  for  it^  ibid. 

Tlbcu  teokift  afalfe  Oath  before  *}ujuce  Scawen,  Innuende  Mr. 

Scawen,  a  Ju/lice  of  Peace^  166 

I  have  a  Man  thai  will  prove  Sir  J.  S.  killed  a  Man^  end 

htried  bim  in  the  Sands^  whereas  he  had  no  fuch  Man, 

171 
Cafe  for  Words^  interpreting  them ;  Defendant  pleads  ia 
Bar  another  Adion  for  the  faid  Words,  without  Inter- 
pretation, Judgment  againft  him,  and  good,  24S 
Witch,  I  will  make  thee  Juffer  for  it^  394 
Clipper,  thy  Mck  JhaUfoprfor  itj  395 


.  ,  Wreck. 

A  Cuftom  where  the  Ship  periflies,  that  the  Lord  of  die 
,  Manor  (hall  have  the  beft  Cable,  85)  307 


FINIS. 
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